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ART.  I.— LIVES  OP  THE  CHANCELLORS. 

^  Zttv*  of  the  ChanceUors  and  Keepers  of  the  Great  Seal  in 
England  from  the  earliest  times  till  the  Reign  of  George  IV. 
By  John  Lord  Campbell,  A.M.  F.R.S.E.  The  first  Series. 
3  Vols,  octavo.  Pp.  1900.    Murray,  1845.  J 

I^KD  Campbell  has,  we  think,  rendered  a  very  accepta- 
ble service  not  only  to  the  legal  profession,  but  to  the  History 
w  the  country,  by  the  preparation  of  fins  important  and 
elaborate  work.     It  contains  a  great  body  of  interesting 
^  useful  information,  both  on  the  progress  of  our  jurispru- 
dence, on  that  of  our  judicial  system,  and  also  on  the  state  of 
^  constitution,  and  the  various  events  in  our  civil  annals  at 
different  periods  of  time.     The  book  is  marked  by  a  laudable 
degree  of  diligence  in  collecting  the  materials;  and  these  are 
^  well  used,  and  the  whole  so  clearly  put  together,  that  its 
pages,  numerous  as  they  are,  far  from  tiring  the  reader, 
prove  capable  of  maintaining  his  attention  throughout ;  and 
though  certainly  the  work  is  calculated  for  occasional  perusal 
and  not  to  be  read  consecutively,   it  may   really  be  pro- 
nounced to  be  interesting  and  even  entertaining.  "We  rejoice, 
therefore,  to  see  that  it  is  reaching  a  second  edition,  in  which 
some  slips  and  errors  of  importance  are  likely  to  be  corrected ; 
and  we  hope  that  the  learned  author  will  be  encouraged  to 
proceed  with  his  task  till  he  brings  down  his  biography  as 
near  our  own  times  as  an  impartial  pen  can  safely  approach. 

He  begins  with  the  earliest  periods,  and  gives  an  introduc- 
tory view  of  the  origin  and  functions  of  the  Chancellor's 
office.     He  then  goes  to  the  Chancellors  in  the  Anglo-Saxon 
times,  in  one  chapter;  and  to  those  from  the  Norman  con- 
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quest  to  the  reign  of  Henry  II.,  in  another.  The  rest  of 
the  work  consists  of  Thomas  ^  Becket's  life,  and  then  of 
twenty-two  chapters  ^ving  the  Chancellors  of  different 
reigns,  down  to  Archbishop  Warham,  in  Henry  VII.'s  time, 
including  a  chapter  on  Queen  Eleanor,  the  lady  Keeper 
in  Henry  III.'s  time;  and  finally  scTenty-two  chapters, 
giving  the  Lives  separately,  and  in  succession,  of  twenty- 
eight  Chancellors,  and  five  chapters  containing  an  account  of 
the  Keepers  and  Commissioners  during  the  troubles  of  the 
seventeenth  century.  We  need  say  no  more  to  inform  our 
readers  how  ample  the  field  is  over  which  the  author  has 
travelled,  how  great  a  collection  of  facts  he  has  arranged 
and  connected  together. 

It  is  certain  that  by  confining  himself  to  the  bic^raphy  of 
the  Great  Seal,  the  author  has  gained  an  advantage  in  the 
unity  of  his  subject,  and  the  connexion,  established  between 
its  different  portions.  The  same  benefit,  however,  could  have 
been  obtained  from  a  general  legal  biography;  and  had 
he  written  the  Lives  of  Lawyers,  he  would  on  the  one 
hand  have  been  enabled  to  introduce  men  of  great  emi- 
nence,  whom  he  has  been  obliged  to  leave  out ;  —  the 
Littletons,  the  Cokes,  the  Plowdens,  the  Hales,  the 
Powells,  the  Comyns,  the  Mansfields,  the  Kenyons, 
the  Grants,  the  Ilolroyds,  to  say  nothing  of  many  great 
lawyers,  on  both  sides  of  Westminster  Hall  who  never 
ascended  the  Bench;  while  on  the  other  hand,  he  would 
have  avoided  the  necessity  imder  which  he  has,  we  think, 
very  unfortunately  laid  himself,  of  exhausting  his  subject  by 
giving  an  account  of  every  period  and  of  every  Chancellor, 
and  of  thus  writing  many  a  life  of  no  interest,  and  many  a 
chapter  which  even  if  it  be  useful  to  consult,  will  assuredly  not 
be  very  easy  to  read.  Against  this  very  manifest  advantage, 
there  is  only  to  be  set  the  usefulness,  which  we  do  not  deny, 
of  having  a  kind  of  complete  history  of  Equity.  But  then 
the  accident  of  the  author  never  having  practised  in  the 
Courts  which  administer  Equity,  has  of  necessity  prevented 
him  from  presenting  this  with  due  fulness,  and  he  has  been 
led  into  grave  errors  in  regard  to  the  History  of  the  Equitable 
Jurisdiction  of  the  Court,  some  of  which  it  will  be  our  duty 
to  point  out. 

Upon  the  execution  of  this  laborious  work  we  have  few 
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and  chieflj  tmimportAnt  objections  to  make.  The  niuTatiye 
is  sufficiently  dear  and  distinct ;  the  style  is,  generally  q>eak- 
ing,  correct^  and  avoids  the  great  error  on  which  so  many 
anthers  make  shipwreck;  it  is  plain  and  unadorned^  with 
sufficient  warmth  and  energy  where  these  are  required  by  the 
subject ;  and  thus  it  scarcely  ever  sins  against  the  rules  of  a  just 
and  severe  taste^  unless  from  the  author's  fondness  for  record* 
ing  very  middling  and  not  always  very  refined  professional 
pleasantries.  To  the  praise  of  felicitous  narration  it  makes 
but  little  pretension ;  indeed  this  is  the  last  and  most  difficult 
acquirement  of  the  historian^  and  a  good  narrative  style  is 
thus  the  rarest  of  his  accomplishments  to  meet  with.  Lord 
Campbell's  story  proceeds  diligently  and  continuously,  but 
it  fails  in  the  effect,  which  arises  from  a  skilful  grouping 
of  the  fects  or  from  a  happy  use  of  the  materials :  there  is 
no  relief,  as  a  picture  is  not  presented  to  the  mind ;  its  lin- 
eaments or  features  are  therefore  not  seized  and  retained  by 
the  memory :  after  selecting  a  life  or  a  portion  of  a  life  for 
perusal,  (few  probably  will  go  on  in  the  order  of  the 
chapters,)  we  go  forward  and  read :  we  are  interested  while 
we  read;  but  we  retain  very  little,  and  feel  glad  that  we 
possess  the  book,  and  can  re&esh  our  recollection  when  we 
have  occasion  for  its  facts  at  any  other  time.  This  is  really 
the  principal  defect  of  the  work,  and  of  this  we  have  heard  all 
complain  who  have  discoursed  on  the  subject.  Possibly, 
however,  this  is  only  another  and  a  more  detailed  form  of  the 
proposition  that,  as  m^ht  well  be  expected,  the  learned  author 
has  not  attidned  the  greatest  and  most  difficult  of  historical 
excellendes. 

Another  defect  is  the  omission  of  authorities.  These  are 
indeed,  more  sparingly  given  than  the  practice  of  all  modem 
historians,  except  Voltaire,  warrants  and  entitles  us  to  expect, 
or  the  accuracy  which  that  practice  has  introduced  requires. 
Hus  is  a  serious  objection  to  the  work,  and  we  urge  it  with 
the  less  reluctance  because  it  clearly  is  one  which  can  be 
removed  in  the  continuation  of  the  series,  and  even  in  a 
future  edition  of  the  volimies  now  before  us. 

There  is  no  want  at  all  of  candour  and  impartiality  to  be 
charged  in  the  book,  with,  perhaps,  the  exception  that  the 
author  has  in  one  or  two  instances  been  too  little  sensible  of 


4  JJves  oftlie  ChanceUor$» 

the  merits  which  some  have  had.  But  party  bias  we  do  not 
find  to  taint  the  work ;  though  we  shall  give  one  instance 
of  the  opinions  which  the  author  holds  in  his  parliamentary 
capacity,  having  introduced  material  error  into  his  com- 
mentaries upon  the  history  of  an  important  question.  As  an 
illustration  of  the  impartiality  which  we  are  commending^ 
we  may  refer  to  his  account  of  Clarendon,  and  the  manner 
in  which  he  sums  up  that  eminent  person's  character,  giving 
a  condensed  and  most  just  view  of  all  the  bad  passages  of 
his  life,  as  well  as  of  those  by  which  he  entitled  himself 
to  the  gratitude  both  of  the  dynasty  and  of  the  country. 
This  passage  we  extract :  — 

'^In  his  conduct  we  have  much  more  to  commend  than  to 
censure.  His  early  career  was  without  a  blemish ;  and  it  is  only 
in  considering  how  few  would  have  done  the  same,  that  we  can 
properly  appreciate  his  merit  in  seeking  to  gain  distinction  by  the 
liberal  practice  of  his  profession,  instead  of  retiring  to  obscure 
indolence  upon  the  competence  left  him  by  his  father^,  —  and  in 
readily  renouncing  that  profession  when  it  had  become  to  him  a 
source  of  large  emolument,  that  he  might  be  free  to  discharge  his 
duties  as  a  member  of  the  legislature  at  the  great  crisis  of  his 
country's  fate.  His  efforts  at  the  opening  of  the  Long  Parliament 
for  the  punishment  of  the  Judges,  and  the  correction  of  abuses, 
showed  him  to  be  a  sincere  friend  of  constitutional  freedom  ;  and 
if  he  went  too  far  in  supporting  the  attainder  of  Strafford,  he 
might  well  be  excused,  from  the  general  enthusiasm  then  prevail- 
ing, and  the  countenance  of  the  virtuous  men  with  whom  he  ^cted. 
He  went  over  to  the  King  at  a  time  when  the  disinterestedness  of 
his  motives  was  above  all  suspicion  ;  and  the  sound  advice  which  he 
then  gave,  if  it  had  been  followed,  would  either  have  warded  off  a 
rupture,  or  would  probably  have  insured  success  to  the  royal 
cause.  We  shall  now  here  find  better  illustrated,  than  in  the 
state  papers  he  then  wrote,  the  sound  principles  of  representative 
government  and  limited  monarchy.  In  his  first  exile  we  are 
called  upon  to  forgive  the  jealousy  and  hatred  he  displayed 
towards  his  rival,  Lord  Keeper  Herbert,  which  we  can  do,  while 
we  admire  his  fidelity,  his  industry,  and  his  fortitude. 

"  We  see  him  in  a  more  trying  scene,  when  in  possession  of 
supreme  power;  and,  I  think,  it  is  impossible  to  defend  or  much 
to  palliate  the  gross  breach  of  his  solemn  engagements  to  the 
Presbyterians,  —  his  extreme  illiberality  in  matters  of  Church  dis- 
cipline,—  his  long-continued  negotiation  with  the  Queen  to  in- 
duce her  to  take  the  King's  mistress  into  her  establishment  as  one 
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of  her   ladies '  of  honour,  —  his  earnest  disavowak  of  having 
eounteracted  the  ^ng*s  designs  on  Miss  Stuart,  —  his  affected 
indignation  at  the  announcement  of  his  daughter's  marriage  with 
the  Duke  of  York,  and  his  pretended  wish  that  she  were  his 
mistresd,  — his  encouraging  the  King  to  receive  money  privately 
from  France,  —  his  sale  of  an  important  fortress,  added  hy  the 
Commonwealth  to  the  dominions  of  England,  for  the  purpose  of 
contribating  to  the  expense  of  the  King's  profligate  pleasures,  — 
his  repeal  of  the  triennial  Act,  without  any  effectual  provision  to 
limit  the  duration  or  to  prevent  the  intermission  of  Parliaments,  — 
or  his  violent  opposition  to  the  appropriation  of  the  supplies  and 
the  revision  by  Parliament  of  the  public  expenditure.    But,  on 
the  other  hand,  we  must  bear  in  mind  his  steady  adherence  to  the 
promise  of  indemnity,  notwithstanding  the  odium  he  thereby  in« 
curred  with  the  dominant  party  —  his  opposition  to  the  plan  of 
rendering  the  Crown  independent  of  Parliament  by  the  grant  of  a 
large  permanent  revenue, — his  confirmation  of  the  abolition  of 
military  tenures  and  re-enactment  of  other  good  laws  of  the  Com- 
monwealth,— ^his  opposition  to  the  Dutch  war, — his  steady  support 
of  the  reformed  religion,  at  the  risk  of  losing  the  favour  of  the 
King, — and  his  efforts  to  stem  the  tide  of  open  immorality,  which, 
flowing  from  the  Court,  was  threatening  to  corrupt  the  manners 
of  the  whole  nation.     If  disposed  to  blame  him  very  severely  for 
remaining  in  office  when  his  advice  was  not  followed,  and  he  dis- 
approved of  the  measures  of  the  Government,  we  should  remember 
that  then  a  unanimous  cabinet  was  not  considered  by  any  means 
necessary,  —  persons  once  appointed  to  the  offices  of  Treasurer,  or 
Chancellor,  or  Secretary  of  state,  no  more  thought  of  voluntarily 
resigning  tiian  a  common  Law  Judge,  and  till  the  "King  dismissed 
them,  they  went  on  doing  the  duties  of  their  departments  and 
giving  their  opinions  at  the  Council  table  when  required  to  do 
so,  leaving  the   Sovereiga  to  decide  when  his  Ministers  were 
divided.     In  forming  a  judgment  of  Clarendon's  administration 
we  must  likewise  always  bear  in  mind  what  a  character  he  had 
to  manage  in  Charles  11.,  —  and  we  should  look  to  that  King's 
subsequent  conduct  under  other  counsellors. 

'*  His  judicial  duties  he  seems  to  have  discharged  to  the  satis- 
faction of  the  public  Burnet  says,  *  He  was  a  good  Chancellor, 
only  a  little  too  rough ;  but  very  impartial  in  the  administration 
of  justice ; '  and  Pepys,  having  heard  some  cases  decided  by  him, 
makes  this  entry  in  his  journal,  — '  I  perceive  my  Lord  is  a  most 
able  and  ready  man.'  These  testimonies  are  not  very  high  as  to 
legal  capacity,  but  show  strongly  the  favourable  impression  made 
on  the  public  by  his  manner  and  deportment.  In  the  Court  of 
Chancery  he  was  kept  right  by  his  assessors.  The  judicial  business 
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of  the  House  of  Lwds  was  then  exceedingly  amalL  Fromr  the 
long  discontinuance  of  Parliaments  in  the  reign  of  Charles  L,  and 
the  disturbances  which  had  prevailed  for  the  twenty  years  which 
followed  the  meeting  of  the  Long  Parliament,  the  House  of  Lords 
had  ceased  to  be  regarded  as  the  highest  court  of  justice  in  the 
kingdom,  as  it  had  formerly  been ;  and  in  Clarendon's  time,  luckiljr 
for  him,  it  had  hardly  recovered  its  appellate  jurisdiction.  He 
was  the  only  Law  Lord  in  the  House,  and  his  opinion  on  legal 
questions  would  not  have  carried  with  it  much  weight. 

<<  He  admirably  performed  one  of  the  most  important  duties  of 
a  Chancellor  by  raising  the  best  men  he  could  find  to  the  beaidi. 
The  aggregate  of  evil  inflicted  on  the  community  by  a  bad  judicial 
appointment  is  so  enormous,  that  it  would  be  less  mischievous  to 
the  public  if  a  Chancellor  were  to  accept  a  bribe  for  pronouncing 
an  uiy  ust  decree,  than  if,  yielding  to  personal  favour  or  party  hitu^ 
he  should  make  an  incompetent  Judge.  Hale  was  supposed  to 
owe  his  promotion  to  a  desire  to  take  from  the  House  of  Commons 
the  active  supporter  of  the  Comprehension  Bill ;  but  Bridganan, 
Twisden,  Foster,  and  Windham,  with  respect  to  whom  there  could 
be  no  suspicion  of  improper  motive,  were  placed  by  bis  side." 
Vol.  iii.  pp.  259—263. 

It  must^  however^  be  added,  that  this  summary,  though  ex- 
cellent, and  just  as  far  as  it  goes,  is  far  indeed  from  coming  up 
to  the  mark  in  expressing  the  feelings  which  arise  on  con- 
templating Clarendon's  baseness  respecting  his  daughter^ 
marriage — and  that  it  leaves  out  altogether  some  of  the  very 
worst  passages  of  his  political  life.  But  our  author  had  in 
other  parts  of  his  excellent  biography  both  fuUy  related  the 
facts  on  which  judgment  of  condemnation  must  go  forth,  and 
given  vent  to  his  own  feelings  of  honest  indignation  and  scorn 
at  tiie  Chancellor's  vile  hypocrisy  respecting  his  favourite 
daughter,  whose  death  afterwards  led  to  his  own,  and  whom 
he  had  ever  cherished  above  all  earthly  possessions ;  an  hy- 
pocrisy which  could  make  him,  in  order  to  court  the  sovereign 
of  the  day,  not  only  clothe  himself  with  affected  rage  at  her 
presuming  to  marry  the  heir  presumptive,  but  avow  his  desire 
to  see  her  rather  the  strumpet  than  the  wife  of  the  prince* 
Our  author  had  likewise  before  related  with  just  reprobation  the 
share  which  Clarendon  had  in  the  mean  and  cowardly  sacri- 
lege of  disinterring  the  illustrious  Cromwell  and  the  gallant 
Blake,  **  the  boast  of  freedom,"  and  insulting  their  mangled 
remiunst 
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In  0ome  respects  this  is  the  best  of  these  liyes,  though  we 
have  generally  heard  Bacon's  most  commended :  we  do  full 
justice  to  its  merits ;  and  we  think  the  estimate  of  that  great 
man's  genius  just,  as  well  aa  the  opinion  pronounced  upon 
hiB  too  celebrated  delinquencies.  The  philosophical  part  of 
his  history^  bj  &r  the  most  remarkable^  is  of  course  very 
slightly  treated,  and  with  no  great  felicity.  The  author 
shows  no  familiar  acquaintance  with  the  subject.  Thus  he 
very  imperfectly,  if  at  all,  notes  the  singular  fact  that  the 
great  teacher  oi  the  inductive  method,  by  his  precepts,  should 
have  shown  himself  wholly  incapable  of  practising  his  own 
rules,  the  Syhm  Syharum  being  really  the  very  worst  of  his 
performances,  and  his  induction  upon  Heat,  the  instance  taken 
to  exeniplify  his  method,  being  an  entire  failure.  Nor  has 
our  author  given  the  best  proofs  of  experimental  philosophy 
having  been  practised,  though  rarely,  before  Bacon.  To  say 
nothing  of  Aristotle's  constant  habit  of  collecting  facts  in 
treating  natural  knowledge,  Gilbert's  Book  on  Magnetism, 
long  before  Baccm's  Instauratio  Magna  saw  the  light,  offers  a 
complete  instance  of  the  inductive  process.  But  a  greater 
error  in  the  History  of  Science  is  committed,  where  Lord 
Campbell  thus  writes :  — 

"  I  deny  the  recent  assertion  that  little  practical  benefit  arose 
from  bis  writing,  which  is  founded  on  the  false  statement  that 
they  were  little  read  in  England,  and  were  hardly  known  abroad 
till  analysed  in  the  preface  to  the  French  Encyclopedia  by 
lyAlembert  They  were  eagerly  read  and  studied  in  this  country. 
From  this  time  they  were  regularly  published,  and  as  soon  as  they 
appeared  here  they  were  reprinted  and  translated  on  the  Continent 
Attacked  by  obscure  men  they  were  defended  by  Gassendi, 
Raffendorf  and  Leibnitz.  They  made  a  deep  impression  on  the 
public  mind  of  Europe  which  has  never  been  effaced,  and  to  their 
direct  and  indirect  influence  was  to  be  ascribed  many  of  the 
brilliant  discoveries  which  illustrated  the  latter  half  of  the  seven- 
teenth century.**    Vol.  ii.  p.  426. 

Now  it  required  some  courage  to  write  such  a  passage, 
when*not  only  we  have  seen  how  moderately  our  author  seems 
to  be  versed  in  such  subjects ;  but  also  when  he  is  impugning, 
possibly  without  knowing  it,  the  very  highest  authority  on 
any  point  of  J^iterary  History  —  Professor  Stewart  —  who 
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thus  has  written  in  his  celebrated  Preliminary  Discourse  to 
the  Encyc.  Brit.  p.  56.  —  **That  the  works  of  Bacon  were 
little  read  there  (on  the  Continent,)  till  after  the  publication 
of  D' Alembert's  Preliminary  Discourse,  is,  I  believe,  an  un- 
questionable fact ;  not  that  it  necessarily  follows  from  this, 
that,  even  in  France,  no  previous  effect  had  been  produced  by 
the  labours  of  Boyle,  of  Newton,  and  of  the  other  English 
experimentalists,  trained  in  Bacon's  school." 

We  repeat,  however,  that  subject  to  these  remarks,  and 
to  another  upon  an  unhappy  note  (ii.  407, 408.),  we  regard 
this  life  of  Bacon  as  a  most  important  and  useful  accession  to 
legal  and  political  history.     We  might  also  take  exception  to 
the  tone  of  the  judgment  pronounced  upon  the  great  father 
of  inductive  philosophy.     In  courtesy  of  speech  it  is  true, 
and  by  a  sort  of  metaphor,  critics  and  historians  are  said 
to  pronounce  sentences  upon  the  merits  of  the  authors  on 
whose  books  they  comment,  and  upon  the  actors  in  scenes 
which  they  describe.     But  they  ought  ever  to  keep  in  mind,  if 
they  would  escape  ridicule,  that  there  are  some  merits  so 
clear  and  manifest,  so   prodigious  in  all  men's  concurring 
opinion,  so  long  and  universally  decided  upon  by  the  irre- 
versible sentence  of  ages,  that  they  are  wholly  exempted 
from  the  jurisdiction  of  those  who  would  exercise  the  cri- 
tical or  historical  oflSce  in  the  present  day.    We  may  express 
our  reverent  admiration  of  Newton,  and  meekly  avow  our  deep 
sense  of  Bacon's  greatness ;  but  to  add  our   testimony  to 
their  stupendous  merits, — even  when  it  is  done  by  the 
conunon  phrases  generally  used  to  conceal  thoughts  very  far 
from  humble,  savours  of  the  ludicrous ;  and  still  more  to  give 
a  plain  and  blunt  judgment  in  their  favour,  as  if  they  were 
parties  before  the  Court  of  Appeal  in  a  cause,  or  perad venture 
Lo^  Ordinaries  in  the  Court  of  Session,  whose  interlocutors 
were  under  review.     Lord  Campbell  seems  to  have  had  these 
considerations  imperfectly  in  his  mind  when  he  ^'  declares  his 
humble  but  hearty  concurrence  in  the  highest  praises  that 
have  been  bestowed  upon  Lord  Bacon  for  what  he  did  for 
science  "  (iL  425.) ;  but  still  more  imperfectly  when  he  says, 
**  I  readily  acknowledge  him  to  be  a  great  man,  but  can  only 
wish  he  had  been  a  good  man."  (lb.  432.)    We  hope  we 
shall  not  be  deemed   hypercritical   if   we  object  to  what 
imediately  follows,  but  on  other  grounds, —  "  transposing 
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the  words  appfied  by  Tacitus  to  Agricola,  I  may  truly  say, 
'*  Magniun  Tirum  ffunle  crederes,  bonum  libenter."  Now  this  is 
^*  ap{died  by  Taoitus,  not  to  Agricola's  character,  but  to  his 
face  only ;  ^'  nihil  metus  in  vultu ;  gratia  oris  supererat ; 
b<mum  yimm  facile  crederesi  magnum  libenter,**  says  his  son*- 
in*Jaw. 

The  note  to  which  we  have  adverted  is  somewhat  infelicitous 
as  applied  to  a  passage  setting  forth  the  superiority  of  success 
in  literature  over  the  gratification  of  a  vulgar  ambition ;  and 
in  that  note  Lord  C.  is  pleased  to  inform  his  readers  that, 
«as  several  Englishmen  owe  their  distinction  as  authors  to 
their  crosses  as  politicians'*  —  "if  his  Lives  of  the  Chan- 
cellors gain  any  celebrity,  his  humble  name  may  be  added  to 
the  class  adorned  by  Clarendon  and  Bolingbroke,''  and  then 
"  he  will  be  highly  contented  with  his  lot."  Now  we  both 
h<^  and  believe  that  Lord  Campbell's  book  will  descend  to 
posterity;  but  in  order  that  this  contentment  whereof  he 
speaks  may  beffJl  him  he  must  not  only  be  on  the  list,  but 
on  the  shelf  with  these  great  masters.  He  then  deems  it 
necessary  to  confess  that  he  does  "  not  undervalue  great  judi- 
cial r^utation,  yet  would  rather  have  written  Hyde's  charac- 
ter of  Falkland,  than  have  pronounced  the  most  celebrated 
judgments  of  Hardwicke  or  Eldon."  Men  have  not  been 
able  to  find  any  judgment  of  Lord  Eldon  which  could  excite 
much  envy,  and  have  marvelled  that  aspirations  after  the 
fame  of  Grant  in  this  kind  had  not  rather  been  breathed^ 
It  has  also  been  a  good  deal  asked,  and  vrith  incredulity,  what 
are  the  crosses  which  Lord  Campbell  has  endured,  to  make 
him  insinuate  if  not  exclaim  of  men  ruined,  attainted,  im- 
peached, and  exiled  — 

«  EquftU'd  with  me  in  fiUe, 
So  wer«  I  but  their  equal  in  renown?" 

For  a  much  more  successful,  and  let  us  fairly  add,  a 
more  deservedly  successful  professional  man,  we  could  not 
easily  name,  in  any  of  the  learned  vocations. 

We  could  point  out  other  passages  of  a  personal  and 
unfortunate  description  —  they  really  are  not  very  thinly 
scattered  through  the  volumes,  and  may  all  be  sup- 
pressed with  manifest  advantage  in  a  new  edition.  Thus 
(L  525),  "  The  law  of  forfeiture,  in  case  of  lai^cepy,  I  am 
ashamed  to  say  —  notwithstanding  the  efforts  I  have  mysel 
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made  in  Parliament  to  amend  it,  still  disgracee  our  penal 
Code."  Indeed  this  exoeseiye  arrc^anoe  we  must  in  oan-* 
dour  admit  may  only  be  the  clumsiness  of  the  phrase.  It 
is  very  possible  the  real  meaning  may  be  that  the  author, 
notwithstanding  his  taking  pains  to  exempt  himself  from 
the  disgrace  by  his  own  efforts,  yet  feels  to  share  in  the 
shame  of  these  failures.  Other  similar  passages  with  re- 
ference to  his  book  reaching  posterity,  are  not  susceptible 
of  the  same  charitable  construction.  It  is  indeed  quite  a 
piatter  of  common  courtesy  for  all  authors  to  assume  that 
their  writings  never  can  reach  posterity.  Lord  C.  seems  to 
think  the  true  presiunption  is  just  the  other  way* 

The  work,  as  might  be  expected  from  the  author's  pro* 
fessional  habits,  and  long  experience  and  laxge  practice  at 
the  bar,  is  sufficiently  accurate  on  legal  matters.  Some 
exceptions  there  are,  but  some  must  be  frcffii  inadvertence, 
or  from  imperfect  statement ;  as  where  he  speaks  of  WoiBey 
^*  applying  a  very  vigorous  remedy  to  the  delays  of  Chan- 
cery, by  at  once  establishing  of  his  own  authority  without 
any  application  to  parliament  to  appoint  Vice-Chancellors, 
four  new  Courts  of  Equity,  by  commission  in  the  King's 
name,  and  that  the  Master  of  the  BdJs  alone  of  the  three 
oontinued  after  Wolsey's  death  —  the  three  other  Courts 
fell  with  their  founder."  (L  500.)  Now  the  Master  of 
the  Bolls,  as  a  note  to  the  passage  accurately  informs  us, 
had  Equitable  jurisdiction  long  before  Wolsey's  time*  But 
Lord  C.  should  have  stated  what  he  must  well  know,  that 
the  other  Courts  thus  created  were  wholly  illegid,  the 
Crown  having  no  power  whatever  to  erect  any  Court  of 
Equity,  or  any  Court  that  does  not  proceed  according 
to  the  course  of  Common  Law.  The  negative  of 
Wolsey  not  applying  to  Parliament  does  not  at  all  ex- 
press this,  and  it  is  plainly  introduced  in  order  to  cast 
an  imputation  in  the  nature  of  a  sneer,  we  think  a  very 
just  one,  at  those  who,  to  get  rid  of  a  temporary 
arrear,  thought  fit  to  create  no  less  than  three  Yice-Chan- 
cellors. 

We  cannot,  as  we  have  before  observed,  so  implicitly  ex- 
tend our  commendations  to  Lord  Campbell's  work,  so  fiur  as 
it  gives  the  history  of  the  Equitable  Jurisdiction  of  the 
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.Court  of  Chancery.    In  the  Introduction  to  the  work,  Lord 
Campbdl  obeervea,  that  from  the  diatinguished  ability  of  the 
men  presiding  in  the  Court  of  Chanceryj  who  were  assisted 
by  the  Master  of  the  Bolls,  and  the  other  Masters  —  Eccle- 
naeticB  well  skilled  in  the  Civil  Law  —  the  Equitable 
Jurisdiction  of  the  Council  '^  (that  is  the  Select  Council 
coii]|K>8ed  of  the  Lord  Treasurer,  and  other  great  officers^ 
Peers,  and  Judges),"  fell  into  desuetude,  like  that  of  the 
Parliament ;  and  in  the  Court  of  Chanoery  that  admirable 
system  of  Equity  which  we  boast  of  in  England,  teas  grar 
ducJfy  developed  and  maturedy  (p.  9.)  But  no  small  portion  of 
the  work  appears  to  be  devoted  to  the  purpose  of  showing 
that,  down  to  the  time  of  the  i^pointment  of  Chancellors 
bred  to  the  profession  of  the  law,  that  is  in  the  latter  parted 
the  reign  of  Henry  YIII.^  there  was  in  the  Court  of  Chan- 
cery scarcely  any  system  at  alL    It  will  be  our  business  to 
set  up  the  Introduction  against  the  body  of  the  work,  andin 
a  great  measure  from  the  facts  with  which  Lord  Campbell 
supplies  us. 

The  passages  in  the  body  of  the  work  to  whidi  we  refer 
are  numerous,  the  tone  is  uniform ;  it  may  be  sufficient  to 
notice  the  fdlowing  examples :  —  ^^  In  the  old  abridgements 
there  are  various  decisions  of  Edward  the  lYth's  Chajicellors 
referred  to  under  the  heads  '  Conscience,'  ^  Subpoena,'  and 
'  Injunctions,'  the  only  prior  ones  being  a  few  in  the  time 
of  Henry  VL ;  but  they  show  Equity  to  have  been  in  the 
judest  state  without  systematic  rules  or  principles,"  (yoL  L 
397.)  '^  Equity  decisions  at  this  time  (temp.  Hen.  YIL) 
depended  iqKm  each  Chancellor's  peculiar  notions  of  the  law 
of  Grod,  and  the  manner  in  which  Heaven  would  visit  the 
defendant  for  the  acts  complained  of  in  the  bill ;  and  though 
a  rule  is  sometimes  liud  down  as  to  where  a  subpoena  would 
lie,  it  was  not  till  long  after  that  authorities  were  cited  ^ 
by  the  ChanceUors,  or  that  there  was  any  steady  reference 
by  them  to  the  doctrine  of  the  Court"  ^    And  following  up 


*  **  Af  yet  (temp.  Lord  Keeper  Williams,  Jamet  I.)>  the  proceedings  in  the 
Court  of  Chancery  were  not  reported,  precedents  not  heing  considered  as  hindimg 
there,**  iL  p.  457. 

•  Volip.425. 
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Lord  Coke's  eulogy  on  Edward  IU.'8  Common  Law  Chan- 
eellore^ '  LcHrd  Campbell  would  lead  us  to  believe  that  what 
little  of  system  prevailed  during  the  presidency  of  the  Ec- 
clesiastical Chancellors,  was  attributable  to  the  Common 
Law  Judges^  and  that  it  is  to  them  and  the  Lay  Chancellons 
that  we  owe  our  system  of  Equity,  which  is  the  subject  of 
such  high  commendation  in  the  Litroducton.' 

That  we  find  no  authorities  cited  in  the  abridgements  or 
even  the  year  books,  can  hardly  be  sufficient  to  show  that  no 
authorities  were  cited  or  referred  to.  The  Chancellors,  as 
we  learn  from  Lord  Campbell,  were  almost  invariably  distin- 
guished for  their  proficiency  in  the  study  of  the  civil  law, 
which  every  person,  and  no  one  better  than  Lord  Campbell, 
is  aware  would  furnish  an  almost  inexhaustible  source  from 
whence  to  draw  all  the  Equitable  principles  which  they  had 
to  apply.  The  reporters  for  the  year  books  would  scarcely 
introduce  the  maxims  which  the  Chancellors  enunciated  from 
the  Corpus  Juris.  But  there  were  recorded  decisions  of  the 
Chancellors  themselves  to  refer  to :  that  the  decrees  of  the 
Chancellors  from  the  time  of  Henry  V.  were  recorded  is 
clear.  By  the  11th  of  the  renewed  orders  for  the  regulation 
of  the  Court  of  Chancery  of  the  time  of  Henry  V.  two 
Registrars  ( Tabelliones)  were  appointed  to  write  down  the 
decrees  of  the  Chancellor,  one  of  whom  was  to  attend  upon 
the  Chancellor,  the  other  the  Master  of  the  Rolls.*  On  the 
question  in  regard  to  granting  Injunctions  after  Judgment  in 
the  time  of  James  I.,  the  king  expressly  desired  that  Sir  F. 
Bacon,  and  the  other  law  officers  should  search  for  precedents, 
and  it  was  in  the  main  settled  upon  the  precedents  produced 
which  extended  back  to  the  reign  of  Henry  VIL  *  The 
registrars*  books  prior  to  the  36th  of  Henry  VIII.  have 
not  yet  been  found ;  but  fi^m  that  time  they  exist  in  regular 
succession,  and  the  appearance  of  the  first  of  these  books 
shows  that  it  is  only  a  continuation.  By  the  revised  Orders 
of  the  time  of  Henry  V.,  it  was  also  directed  that  no  sub- 

>  4  Inst  79.  »  Int.  a/„  i.  ,269.  423.,  ii.  211. 

•  Sanders's  Orders,  i.  p.  7  c,  under  Cardinal  Beaufort  or  Longley,  Bishop  of 
Durham. 

*  Cary's  Reports,  p.  172.  et  seq.  Instances  of  earlier  date  of  express  re- 
fercDce  to  prccedcnU  might  be  cited  from  the  Registrar^  books. 
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poena  should  issue  till  a  bill  were  filed  \  signed  by  one  of 
the  CojmcSl  practisinff  at  the  Chancery  BoTi  plainlj  showing 
that  at  that  time  the  Court  of  Chancery  was  a  regular  Court 
of  Equity,  with  a  distinct  bar.  With  these  &cts  before  us, 
to  suppose  that  the  dedsions  depended  on  the  notions  of  the 
indiiidual  Chancellor  without  regard  to  any  fixed  principles 
or  to  precedent,  appears  to  us  to  be  contrary  to  all  probabi- 
lity ;  indeed  it  is  not  to  be  believed  that  such  a  tribunal  would 
hare  been  tolerated. ' 

>  SeetaoQ  17.     Sanders,  p.  7  a. 

*  Lord  Campbell  remarks  thai  we  camiot  muck  admire  the  reasoDing  of  the 
Chancellors  in  decidmg  the  cases  wbich'came  before  them ;  and  in  illustration  ho 
ettca  a  caae  firom  the  year  books  in  the  time  of  £dir.  IV.,  in  which  the  Chan* 
cdlor  sajs  that  if  an  executor  who  cooTerts  his  testator's  estate  to  his  own 
purpose,'^if  he  do  not  make  amends  he  shall  be  damntd  in  hdL  * 

The  case  was  Uiis: — the  testator  had  appointed  two  executors,  and  one  of 
Hiem,  tot  purposes  of  his  own,  had  released  a  debtor  to  the  estate  without  the 
aaent  of  the  other  executor,  so  that  there  was  not  sufficient  to  answer  the  pur« 
pooes  of  the  wilL  The  plaintiff  filed  a  bill  against  his  co-executor,  to  make  him 
answerable  for  this  fraudulent,  or  at  least  improper  act  (for  which  there  was  no 
rtmedy  at  2av),  and  against  the  debtor,  who  was  also  safe  from  any  action,  though 
he  bad  not  paid  the  debt,  by  reason  of  the  release.  Fineux,  afterwards  Chief 
Justice  of  the  King's  Bench  (whom  we  shall  have  occasion  presently  again  to 
notice)  as  counsel  for  the  defendants,  insisted  that  the  plaintiff  had  no  remetfy^  for 
each  executor,  said  he  (relying  on  the  technical  rule  of  law),  has  entire  power 
oTcr  the  estate,  and  can  do  all  that  both  could  do ;  so  the  release  was  good. ' 
But,  said  the  Chancellor  (Archbishop'  Morton), — No  one  who  is  entitled  to 
a  remedy  shall  depart  from  here  without  one :  it  is  against  reason  to  say  that 
one  executor  shall  take  all  the  goods,  and  that  there  is  no  remedy.  Fineux, — 
**  Then,  if  all  things  are  remediable  here,  there  is  no  need  of  our  going  to  con- 
fession (so  that  it  was  the  common  law  counsel  who  introducad  the  spiritual  view 
of  the  case) :  — the  law  proTides  for  many  things :  many  things  not  remediable  at 
law  are  remediable  here,  and  many  are  between  the  party  and  his  confessor,  tmd 
this  it  oni  of  tkem,^  The  Chancellor: — **  I  well  know  that  every  law  is,  or 
ought  to  be  according  to  the  law  of  God,  and  the  law  of  God  is,  that  one  i\U 
disposed  executor  shall  not  waste  all  the  goods ;  and  if  he  do  and  do  not  make 
amends  if  he  can,  he  will  be  *  damned  in  Hell,  &e.'  But  further,  to  give  a 
remedy  in  such  a  case  in  my  opinion  well  agrees  with  ccntdenee.  The  will 
makes  such  and  such  persons  executors,  that  M«y  shall  dispose  of  the  estate,  &c. 
So  the  power  is  joint,  not  several :  if  one  acts  without  the  other,  he  does  it 
without  authority;'*  and  he  illustrated  hb  position  from  some  doctrines  of  the 
Common  Law  as  to  Commissions  and  Powers  of  Attorney :  **  here,"  said  he,  '*  the 
will  gave  a  particular  authority  :  if  the  persons  to  whom  it  is  given  exceed  it  or 
act  contrary  to  It,  in  my  opinion  there  ought  to  be  a  remedy ;  but  I  will  hear  it 
argued  again.**  We  do  not  hesitate  to  confess  that  we  **  admire"  the  reasoning 
of  the  Chancellor  quite  as  much  as  that  of  the  common  law  counsel,  and  we 

♦  I.  p.  425. 
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Ll  further  rapport  of  Lord  Campbell's  Introduelion  we 
win  notice  some  of  the  heads  of  Equity  which  sprung  up  during 
the  time,  when,  according  to  the  general  tone  of  the  body  of 
the  woric,  it  would  be  assumed  that  the  Chancellors  decided 
without  reference  to  principle,  rule,  or  precedent.  First,  as 
to  the  doctrine  of  Uses,  The  fact  that  an  entire  system 
was  founded  by  the  Clerical  Chancellors  appears  to  us  to  be 
dear;  there  was  but  an  interval  of  nine  years  between  the 
remoYid  of  Wolsey,  the  last  of  a  long  succession  of  Clerical 
Chancellors  S  A.  D.  1 527,  to  the  passing  of  the  Statute  of 
Uses,  27th  Henry  VIII.  a.  d.  1536.  That  a  regular  system 
in  r^ard  to  uses  had  then  been  constructed  can  hardly  admit 
of  doubt :  by  the  statute  above  referred  to,  it  was  incor* 
porated  with  the  common  law ;  and,  moreover,  we  have  the 
authority  of  Lord  Hardwicke  (speaking  of  the  leading  prin- 
ciples) that  ^^  Uses  before  the  statute  were  exctctfy  the  same 
with  what  TVnsts  are  nowJ^  *  Now  that  neither  Paming, 
Thorpe,  or  Knyvett,  Edward  the  Third^s  Common  Law 
Chancellors,  constructed  this  system,  we  think  we  may  almost 
prove  from  Lord  Campbell  himself:  ^'  so  low  down  as  the  7th 
Henry  VI.  this  kind  of  property  was  so  little  regarded  that 
we  find  it  stated  by  one  of  the  Judges  as  a  thing  not  allowed 
by  lawf  and  entirely  void,  if  a  man  make  a  feoffinent  with  a 
proviso  that  he  himself  should  take  the  profits."' 

The  [same  observations  apply  to  the  doctrine  of  specific 
performance,  one  other  of  the  most  important  of  the  modem 

may  obserre  that  the  three  distinct  principles  which  trcre  laid  down  by  the 
Chancellor  in  hit  judgment,  imperfectly  as  It  is  given  (perhaps  from  the  report 
of  Fineuz  himself),  hare  been  acted  upon  by  **  the  Nottingliams,  the  Hard- 
wiokes,  and  the^  Eldons/'  as  the  settled  doctrines  of  the  Court, — namely,  a 
remedy  in  case  of  misconduct  may  be  had  by  <me  eiecutor  against  another  not- 
withstanding that  there  is  no  remedy  at  law.  One  of  several  trustees  to  whom 
a  joint  authority  is  given,  cannot  of  himself  do  any  act  binding  on  the  estate :  — 
and  although  the  Court  of  Chancery  recognises  the  right  of  one  executor  fiuriy 
to  act  as  representing  all,  a  receipt  given  by  one  executor  fraudulently  and  in 
collusion  with  the  debtor,  is  treated  in  Equity  and  conscience  as  no  receipt  at  all. 

*  From  the  death  of  Sir  J.  Knyvettj'A.n.  1377.,'with^trifling  exceptions,  all  the 
Chanoellon  were  ecclesiastics. 

'  Lloyd  v.  Spillet,  8  Atk.  150. 

•  I.  p.  376.  citing  Y.  B.  7  Hen.  VI.  436.  In  the  37th  of  the  same  King  the 
judges  appear  to  have  relaxed  a  little  in  fiivour  of  the  Chanoellor^  Juritdictioii 
over  Uses.     Ibid.     See  further,  1  L.  R,  p.  887.  i  ttttq* 
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beads 'of  equitable  joriadiction.  This  was  a  creation  of  the 
derical  Chancellors:  here  they  boldly  departed  from  the 
B<»naii  syeiem  of  jurisprudence, '  as  they  did  in  otl^r  cases 
when  the  ends  of  justice  required  it.  That  they  had  no  help 
on  this  subject  from  the  common-law  judges,  is  equally  clear* 
Finenx,  21  Henry  YII.,  now  become  Chief  Justtoe,  in- 
sisted thftt  an  action  on  the  case  fiir  damage$  on  breach  of 
an  agreement  for  sale  of  an  estate  would  give  a  suflEioient 
remedy,  and  that  there  was  no  occasion  for  a  subpcena.' 

In  further  illustratbn  of  the  systematic  application  of  what 
lure  now  described  as  equitable  doctrines  by  the  clerical  Chan-> 
odors,  we  may  observe  that  the  jurisdiction  for  enfonung 
the  specific  delivery  of  deeds  and  chattels', — for  making 
partition  between  joint-owners,  —  for  taking  of  intricate 
accounts,  —  for  obtaining  exonemtion  from  liability  in  a 
spedalty  when  payment  had  been  made  but  no  receipt  taken» 
-—for  obti^ing  relief  on  lost  bonds  and  the  like^;  and 
and  many  other  heads  of  equitable  jurisdiction  which  have 
been  to  some  extent  adopted  by  the  law,  were  plainly  con-* 
Btraoted  by  the  clerical  Chancellors.  We  pass  to  another 
subject  of  more  immediate  interest 

Of  ail  the  champions  of  parliamentary  privilege  Lord 
Campbell  is  by  far  the  most  distinguished.  He  bears  the  same 
relation  to  it  that  Noy  was  sidd  to  bear  to  prerogative.  He 
first  asserted  its  claim  to  check  and  overbear  the  law:  he 
then  advised  the  committee  which  examined  the  precedents, 
and  came  to  those  famous  resolutions  which  have  been  so 
much  discussed:  he  was  the  counsellor  of  the  House  of 
Commons  in  all  subsequent  proceedings,  recommending  them 
to  plead  to  Mr.  Stockdale's  action,  and  take  the  judgment  of 
the  court,  recommending  them  to  acquiesce  in  that  judgment^ 
tho^igh  unfavourable,  and  recommending  them  afterwards  to 

'  See  No.  VI.  p.  287.  of  this  ReYiew.' 

'  T.  B.  of  that  date,  fol.  41.  But  Brooke  in  a  note  to  bU  abridgment  of  this 
cue,  Act  sur  le  Cas,  72.,  approves  the  doctrine  of  the  Court  of  Chancery. 

'  nd€  inter  alia,  the  Bill,  Baker  ▼.  Parson,  in  Uie  Calendars  puMiahed  hy 
^  Record  ConimiiBionerB,  ii.  p.  5a,  and  the  Abbot  of  Tlnteme  t.  Zooge^ 
lb*  p*  7.  ttmp.  Hen.  V.,  Bill  for  delivery  up  of  a  gilt  cross. 

*  Lord  Caropboir*  Lives,  Introduce,  i.  p.  10,  note  ibid.  p.  328.,  and  spanim  ; 
indeed  it  is  to  Ix>rd  Cfunpbeirs  dirigence  that  we  arc  indebted  for  most  of  our 

nWtS. 


16  Lives  of  the  ChaneeUoris 

punish  the  officers  of  the  law,  to  whose  lot  the  exeou^n  of 
the  lawful  judgment  happened  to  fall. 

He  was,  also,  the  advocate  of  privilege  in  the  court  of 
Queen's  Bench,  and  with  laudable  industry  produced  one  of 
the  most  learned  and  able  arguments  ever  delivered  within 
those  walls.  Indeed,  as  a  comment  on  the  cases  and  a  state- 
ment of  the  authorities,  it  may  be  pronounced  perfect  But 
the  authorities,  however  numerous  and  grave,  had  the  mis- 
fortune to  run  coimter  to  those  first  principles,  which  nobody 
can  ever  think  of  questioning :  and  Lord  Campbell  did  not 
even  attempt  to  reconcile  them.  The  two  halves  of  his  argument 
were  at  war  with  each  other.  **  The  Courts  of  Law  are  too 
ignorant  and  too  obsequious  to  deal  with  our  privileges,"  says 
the  first  half.  But  the  other  half  is  made  up  entirely  of  dicta 
falling  from  these  same  incapable,  senile,  and  incompetent 
Courts. 

Lord  Campbell  is  more  enamoured  of  his  defeat  than  Lord 
Erskine  was  of  his  splendid  triumphs.  Privil^e  is  as  pre- 
cious in  his  eyes,  as  is  the  true  doctrine  of  the  law  of  treason, 
the  liberty  of  the  press,  and  the  rights  of  juries,  in  the 
estimation  of  aU  mankind  The  volume  of  his  speedies 
reproduced  the  argument  which  fuled  to  convince  the  judges 
of  the  Queen's  Bench.  It  would  have  been  more  regularly 
addressed  to  the  Court  of  Exchequer  Chamber.  The  losing 
party  has  aright,  indeed,  to  pass  over  all  the  Inferior  Courts 
and  make  his  direct  appeal  to  the  highest  of  all,  —  public 
opinion.  But  that  supreme  court  is  accustomed  to  receive 
the  appeal  with  more  favour  when  it  has  first  been  made 
to  all  others  that  have  competent  power  and  are  more  practised 
in  the  use  of  it :  and  suspects  and  resents  all  extrajudicial 
attempts  to  bias  its  ultimate  decision. 

Such  attempts  Lord  Campbell  is  incessantly  making  in 
this  work.  There  is  a  restless  eagerness  to  introduce  the 
subject.  Every  other  topic  is  made  an  i-propos  to  this.  The 
book  most  frequently  quoted  by  Lord  Campbell,  the  bio- 
grapher, is  Lord  Campbell's  collection  of  his  own  speeches ; 
and  always,  if  we  are  not  mistaken,  on  this  theme.  An 
eminent  lawyer,  a  most  useful  reformer  of  the  law,  a  pariia- 
mentary  speaker, —  in  all  these  characters  he  is  conscious  of 
his  claims  to  reputation;  but  he  appears  to  undervalue  them 
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all  in  comparison  with  the  fame  to  arise  fix)m  his  unsuccessful 
plcddayer  for  his  clients  of  the  Lower  House.  And  even  of 
that  he  deems  less  respectfully  than  of  his  dexterity  in  con- 
triving so  vague  and  general  a  form  of  warrant  for  imprison- 
ing the  Sheriffs  of  London  who  performed  their  duty,  that  its 
l^ality  could  not  be  questioned  in  any  court  of  law,  and  the 
provisions  of  the  Habeas  Corpus  Act  were,  in  their  case, 
eluded  or  repealed. 

But  there  is  one  most  eminently  important  passage  labored 
with  extraordinary  care,  and  composed  in  an  ambitious  style, 
bearing  some  proportion  to  its  object.  It  gives  a  compendious 
narrative  of  the  establishment  of  privilege,  and  professes  to 
trace  it  to  its  very  origin.  This  is  done  in  reporting  the  case 
of  Thorpe,  in  the  reign  of  Henry  VI.,  often,  but  always  im- 
perfectly, discussed  and  misunderstood  to  an  extent  that  is 
almost  ludicrous.  He  informs  us  that,  when  in  1453  the  par- 
liament assembled  at  Heading,  the  Duke  of  York  was  found  to 
have  a  powerful  party  in  both  Houses,  ''and  the  Speaker 
chosen  was  Thomas  Thorpe,  (Chief)  Baron  of  the  Exchequer, 
whose  imprisonment  gave  rise  to  the  famous  case  of  parlia- 
mentary privilege,  in  which  the  judges  declared  that  sucli 
questions  did  not  belong  to  them  to  consider."  The  glory  of 
this  declaration  is  given  to  Sir  John  Fortescue,  by  whose^lips 
it  was  made  (mi^num  et  venerabile  nomen),  "  who  was  Chief 
Justice  of  the  King's  Bench,  and  one  of  the  most  learned  and 
upright  who  ever  sat  there,"  but  whose  title  to  a  place  in  this 
work  is  very  doubtful;  for  though  in  the  dialogues  which 
form  his  work,  De  Laudibus  legum  Anglise,  he  may  mean  to 
describe  himself  as  the  person  who  speaks  as  Chancellor,  it  is 
almost  certain  that  he  never  held  that  office. 

"  He  laid  the  foundation  of  parliamentary  privilege^  to  which 
our  liberties  are  mainly  to  be  ascribed.  He  had  the  sagacity  to 
see,  that  if  questions  concerning  the  privileges  of  parliament  were 
to  be  determined  by  the  common  law  judges  appointed  and  re- 
movable by  the  Crown,  these  privileges  must  soon  be  extinguished, 
and  pure  despotism  must  be  established.  He  perceived  that  the 
Houses  of  Parliament  alone  were  competent  to  decide  upon  their 
own  privileges,  and  that  this  power  must  be  conceded  to  them,  even 
in  analogy  to  the  practice  of  the  Court  of  Chancery  and  other  in- 
ferior tribunals.    Accordingly,  in  Thorpe's  case,  he  expressed  an 

VOL.  IV.  C 
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opinion  which^  from  tHe  end  of  the  reign  of  King  Henry  VL  till 
the  commencement  of  the  reign  of  Queen  Victoria,  was  received 
with  profound  deference  and  veneration."    YoL  I.  p.  373. 

Men  of  all  opinions  will  ponder  with  astonishment  on  this 
laboured  statement*  The  foundation  was  laid  in  the  3l8t 
year  of  the  reign  of  Henry  VI.,  when  parliament  had  existed 
at  least  two  centuries.  It  is  a  mistake  to  suppose  that  pri- 
vilege belongs  to  the  very  idea  of  a  parliament,  or  that  its 
necessity  had  been  proved  by  experience,  or  that  it  had  been 
claimed  by  its  own  patriotic  members.  Founded  it  was,  by 
a  stranger  to  its  body,  by  a  JUDGE,  appointed,  and  most 
probably  (for  it  was  not  always  so)  removable  by  the  Crown. 
That  Judge  saw  that  it  must  be  conceded^  by  analogy  to  the 
Court  of  Chancery  and  other  inferior  courts.  Truly,  there 
have  been  seasons  when  such  a  statement  of  the  origin  of  pri* 
vilege  might  have  secured  the  writer  a  lodging  in  Newgate  or 
the  Tower. 

Lord  Campbell  furnishes  the  following  Report  of  this 
^*  famous  case." 

"  Thorpe,  a  Baron  of  the  Exchequer,  and  Speaker  of  the  House 
of  Commons,  being  a  Lancastrian,  had  seized  some  harness  and 
military  accoutrements  which  belonged  to  the  Duke  of  York,  who 
brought  an  action  of  trespass  against  him  in  the  Court  of  Exche- 
quer to  recover  their  value.  The  plaintiff  had  a  verdict,  with 
large  damages,  for  which  the  defendant,  during  a  recess  of  Par- 
liament, was  arrested  and  imprisoned  in  the  Fleet.  When  Parlia- 
ment re-assembled  the  Commons  were  without  a  Speaker :  and 
the  question  arose  whether  Thorpe,  as  a  member  of  the  Lower 
House  and  Speaker,  was  not  now  entitled  to  be  discharged  ? 

"The  Commons  had  a  conference  on  the  subject  with 
the  Lords,  who  called  in  the  Judges,  and  asked  their  opinion. 
^  The  said  Lords,  Spiritual  and  Temporal,  not  intending  to 
impeach  or  hurt  the  liberties  and  privileges  of  them  that  were 
coming  for  the  commerce  of  this  land  to  this  present  parliament, 
but  legally  after  the  course  of  law  to  administer  justice,  and  to 
have  knowledge  what  the  law  will  weigh  in  that  behalf,  opened 
and  declared  to  the  Justices  the  premises,  and  asked  of  them 
whether  the  said  Thomas  Thorpe  ought  to  be  delivered  from 
prison,  by,  for,  and  in  virtue  of  the  privilege  of  parliament,  or 
no?'  *To  the  wh(de  question,'  says  the  report,  *the  Chief 
Justice  Fortescue,  in  the  name  of  all  the  Justices,  after  said  com* 
munication  and  mature  deliberation  had  amongst  them,  answered 
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and  said :  that  tfaey  ought  not  to  answer  to  that  question ;  for  it 
hath  not  been  used  aforetime  that  the  Justices  should  in  anj-wise 
determine  the  privilege  of  this  high  court  of  parliament :  for  it  is 
so  high  and  so  mighfy  in  its  nature,  that  it  may  make  hiw  ;  and 
that  that  knowledge  of  that  privilege  belongeUi  to  the  Lords  of 
the  Parliament,  and  not  to  the  Justices.' 

**  In  consequence  of  this  decision,  the  two  Houses  of  Parliament 
were  for  many  ages  allowed  to  be  the  exclusive  judges  of  their 
own  privileges ;  liberty  of  speech  and  freedom  of  inquiry  were 
vindicated  by  them  ;  the  prerogatives  of  the  Crown  were  restrained 
and  defined,  and  England  was  saved  from  sharing  the  fate  of  the 
monarchies  on  the  continent  of  Europe,  in  which  popular  assem- 
blies were  crushed  by  the  unresisted  encroachments  of  the  execu- 
tive government."    Vol.  i.  pp.  373-376. 

At  the  foot  of  the  page  the  following  authorities  are  cited : 
«  31  H.  6.,  A.D.  1452.  13  Rep.  63.  1  Hatsell,  29.  —  Lord 
CampbelVs  Speeches,  225.  Of  these  four  citations,  the  second 
is  that  of  the  notoriously  incorrect  abstract  inserted  in  the 
poethmnous  volume  of  Lord  Coke's  Reports.  The  fourth 
refers  to  an  extract  in  Lord  CampbelFs  own  argument,  the 
same  that  appears  in  the  ninth  volume  of  Adolphus  and 
Ellis's  Reports  of  Cases  in  the  Court  of  Queen's  Bench :  we 
lament  to  say  that  it  rivals  the  inaccuracy  of  Lord  Coke. 
Thb  will  appear  from  examining  the  first  and  third  refer- 
ences; viz.,  the  fifth  volume  of  the  Rolls  of  Parliament, 
p.  240.,  and  the  page  above  noted  from  Hatsell. 

We  beg  leave  to  undertake  the  oflBce  of  amanuensis  to  the 
noble  and  learned  lord,  and  copy  the  important  part  which  he 
omits :  — 

"  But  as  for  declaration  of  procedyng  in  the  lower  Courtes 
in  such  cases  as  writtes  of  Supersedeas  of  Privelegge  of  Par- 
lement  be  brought  and  delivered,  the  said  Chief  Justice  said 
that  ther  be  many  and  diverse  Supersedeas  of  Privelegge  of 
Parlement  brought  in  to  the  Courtes,  but  ther  ys  no  generall 
Supersedeas  brought  to  surcesse  of  all  processes ;  for  if  ther 
shuld  be,  it  shuld  seeme  that  this  high  Court  of  Parlement  that 
vdnistreth  all  justice  and  equitee  shuld  lette  the  processe  of  the 
commune  lawe,  and  so  it  shuld  put  the  partie  compleynaunt 
withoute  remedicyfor  so  muche  as  actions  atte  commune  lawe  be 
not  determined  in  this  high  Court  of  Parlement;  and  if  any 
persone  that  is  a  membre  of  this  high  Court  of  Parlement  be 
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arrested  in  suche  cases  as  be  not  for  treason  or  felony,  or 
surete  of  the  peas,  or  for  a  condempnation  hadde  before  the 
Parlement,  it  is  used  that  all  such  persones  shuld  be  relessed  of 
such  arrestes  and  make  an  attoumey,  so  that  they  may  have 
theire  fredom  and  libertee,  freely  to  extende  upon  the  Par- 
lement. 

"After  which  answere  and  declaration,  it  was  thorowly 
agreed,  assentid  and  concluded  by  the  Lords  Spirituelye  and 
Temporely,  that  the  seid  Thomas,  accordyng  to  the  lawe,  shuld 
remayne  stille  in  prison  for  the  causes  abovesaid,  the  Privelegge 
of  the  Parlementy  or  that  the  same  Thomas  was  Speker  of  the 
Parlementy  notwithstandyng.^^ 

Without  offering  any  comment  on  this  act  of  omission,  we 
merely  proceed  to  observe,  that  from  the  entire  narrative  thus 
completed,  we  collect  some  facts  with  certainty :  the  session 
of  parliament  was  opened,  and  the  House  of  Commons  was 
without  a  Speaker ;  his  chair  was  vacant,  and  he  the  inmate 
of  a  prison,  into  which  he  had  been  cast  in  a  civil  action. 
His  adversary  was  the  most  powerful  subject  of  the  realm, 
who  had  the  majority  in  both  Houses,  who  aspired  to  the 
possession  of  the  Crown,  and  was  in  a  few  days  actually  ap- 
pointed Protector.  Privilege  never  encountered  a  more  for- 
midable foe.  But  the  House  of  Commons  had  a  simple  duty 
to  perform — to  complete  their  number  and  place  their  Speaker 
in  his  chair.  The  inviolability  of  their  members  from  per- 
sonal arrest  was  the  known  privilege  of  the  House,  and  the 
known  law  of  the  land.  The  indignity  was  the  greater,  as 
offered  to  the  person  of  the  officer  who  should  have  repre- 
sented them. 

But  the  direct,  manly,  and  needful  course  of  commanding 
his  liberation  might  have  embroiled  them  with  the  duke: 
they  deferred  their  own  incumbent  duty  to  the  House  of 
Lords,  and  shrunk  from  so  dangerous  a  responsibility.  In  the 
House  of  Lords,  the  great  delinquent  who  was  plaintiff  in 
the  action  avowed  the  illegal  arrest,  and  the  Lords  shuffled 
off  an  invidious  task  upon  the  Judges  of  the  land. 

The  Judges,  thus  unreasonably  called  upon  to  pronounce  on 
the  "oixler,  custom,  and  privilege"  of  another  court,  and  that 
court  the  highest  in  dignity  and  power,  since  it  can  make 
and  unmake  the  laws  themselves,  reverently  declined  to 
answer  the  question.     They  would  have  known  how  to  deal 
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with  the  esse  had  it  occurred  in  their  own  cotirte,  and  plainly 
intimated  that  the  Speaker  ought  to  have  been  and  by  them 
would  have  been  set  free ;  but  their  advice  to  both  Houses 
was  adopted  by  neither.  The  Lords  did  nothing,  and  the 
Commons,  returning  to  their  mutilated  assembly  to  elect 
another  Speaker,  left  the  real  holder  of  the  office  alone  in 
his  dungeon. 

The  answer  of  Fortescue  was  certainly  worthy  of  his  noble 
character.  His  protest  in  favour  of  the  supremacy  of  the  law 
and  against  the  interference  of  might  with  right,  of  privilege 
with  justice,  is  worthy  of  Holt  or  Montesquieu.  When  he 
spoke  of  the  power  of  Parliament  to  make  and  unmake  laws, 
he  could  not  mean  that  either  House  possessed  this  power 
under  the  name  of  privilege ;  first,  because  it  is  notoriously 
untrue;  and,  secondly,  because  taken  in  that  sense  the  pri- 
vilege of  one  must  at  all  times  have  been  able  to  set  aside  any 
law  which  both,  in  concurrence  with  the  Crown,  had  made.  Of 
all  the  parties  to  this  famous  case,  to  which  such  vast  conse- 
quences are  attributed,  the  Judges  alone  did  their  duty.  The 
Commons  declined  to  exercise  their  privilege,  and  the  Lords 
to  declare  it,  even  when  the  Judges  had  directed  them  what 
path  to  take.  Law  and  privilege  were  here  identical :  the 
proper  guardians  of  privilege  abandoned  both,  and  this  mean 
abandonment  has  been  regarded  for  centuries  as  its  greatest 
triumph,  while  the  refusal  of  the  Judges  to  direct  Parliament 
on  a  point  of  parliamentary  practice  has  been  perverted  into 
an  admission  that  the  Judges  in  their  own  courts  have  no 
power  to  enquire  into  any  thing  whatever  that  either  House 
might  see  fit  to  do. 

But  what  lover  of  our  free  constitution  can  refrain  from 
rejoicing  with  Lord  Campbell  in  the  happy  consequences  of 
this  great  decision  ?  "  The  exclusive  right  of  the  two  Houses 
to  judge  of  their  own  privileges  was  established,  liberty  of 
speech  and  freedom  of  enquiry  was  secured,  prerogative  was 
restrained,  the  greatness  of  popular  assemblies  in  our  mo- 
narchy was  vindicated."  It  would  have  been  a  grateful  task 
to  exemplify  these  happy  results  by  passages  selected  from 
the  century  and  a  half  which  followed : — the  period  of  the 
mild  paternal  sway  of  the  Tudors  and  the  Stuarts.  We 
might  dwell  with  satisfaction  on  the  noble  bearing  of  the 
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independent  senator  whenever  Henry  the  Eighth  or  his 
daughter  so  far  forgot  themselves  as  to  indulge  in  re- 
monstrance against  some  excess  in  the  freedom  of  debate,  or 
some  imdue  reluctance  to  part  with  public  money ! 

The  settlement  of  the  great  question  was  best  of  all.  It 
remiuned  undisturbed  till  the  evil  times  of  Queen  .Victoria, 
when  her  perverse  Judges,  irremovable  as  they  were,  broke  in 
upon  the  system  which  Fortescue  had  founded,  and  were 
unconvinced  by  Lord  Campbell's  argument.  There  had  been, 
to  be  sure,  a  few  trifling  exceptions  to  the  all  but  universal 
acquiescence.  In  Floyd's  case,  the  Conunons  tried  and  con- 
demned an  individual  for  a  breach  of  privilege.  They  rested 
their  jurisdiction  on  that  word,  and  introduced  it  into  their 
elaborate  sentence.  The  journals  prove  that  the  breach  con- 
sisted in  deriding  the  Electress  Palatine,  the  daughter  of  the 
King,  who  was  the  head  of  the  Parliament.  The  King 
himself,  however,  ordered  his  faithful  Commons  to  hold  their 
hand,  in  direct  terms  denying  the  privilege  which  they 
asserted:  the  Lords  sharply  rebuked  them  for  dealing  in 
such  matters,  and  the  Commons  with  an  humble  apology 
revoked  their  recorded  judgment.  Among  others  may  be 
mentioned  also  the  slight  interruption  to  this  long  tranquillity 
in  the  year  1675,  when  Lord  Mohun,  with  the  approbation 
of  the  Peers,  tore  to  pieces  the  warrant  issued  by  the  Commons, 
when  the  Speaker  with  his  own  hand  seized  a  learned  serjeant- 
at-law,  whom  the  Lords  had  liberated,  and  the  interchange  of 
arrests  and  assaults  was  an  every  day  occurrence.  In  1679, 
too,  each  House  strenuously  denied  the  ^^  ancient  and  vn- 
doubtcd  privilege"  claimed  by  the  other,  and  similar  scenes 
were  enacted  through  the  years  1702,  1703,  and  1704. 

Perhaps  Lord  Campbell  was  not  speaking  of  these  claims 
of  co-ordinate  powers,  but  only  meant  to  deny  that  the  Judges 
in  Westminster  Hall  had  shown  the  same  presumption. 
Yet  those  courts  had  frequently  sanctioned  the  proceedings 
of  the  Crown  in  imprisoning  Members  for  the  discharge  of 
their  duty  in  Pariiament ;  and  Chief  Justice  Bridgman  had 
asserted  the  right  of  the  Court  of  Common  Pleas  to  question 
what  Pai'liament  had  done ;  and  Pemberton  and  Jones  had 
decided  against  the  plea  of  Topham,  their  serjeant-at-arms ; 
and  their  Speaker,  Sir  William  Williams,  had  been  fined  for 
circulating  a  libel  by  order  of  that  Honourable  House ;  and 
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the  case  of  AsKby  and  White  is  not  a  fable,  nor  Holt  a  crea- 
tnre  of  the  imagination.  Willes  had  declared  that  no 
dedarations  of  the  House  of  Commons  should  interfere  with 
his  administration  of  the  law.  E^enyon,  EUenborough,  and 
Bayley,  even  in  maintaining  that  privilege  which  the  House 
then  claimed  and  the  law  idlowed,  had  expressed  their  reso- 
lution to  disr^ard  every  claim  that  was  inconsistent  with 
the  principles  of  the  law. 

The  merit  of  drawing  a  warrant  of  imprisonment  for  con- 
tempt, in  so  general  a  form  that  its  lawfulness  cannot  be 
questioned,  is  surely  of  an  equivocal  nature.  This  merit  we 
thought  had  been  claimed  for  another;  but  Lord  Campbell,  by 
twice  boasting  of  it,  has  made  it  exclusively  his  own.  Mea 
frans  omnis.  It  might  have  seemed  hazardous  thus  to  throw 
the  reins  upon  the  neck  of  power ;  we  know  not  whither  it 
will  carry  us.  If  some  future  minister  were  to  persuade  a 
parliament  to  do  what  Lord  Campbell  condemns,  as  uncon- 
stitutional, and  declare  it  a  breach  of  privilege  to  refrain 
from  taking  the  sacrament,  the  Members  imprisoned  for  that 
contempt  might  lie  in  Newgate  till  the  end  of  the  session,  by 
virtue  of  this  general  form  of  warrant ;  nay  more,  even  the 
inferior  courts  might  be  tempted  to  follow  their  example  iii 
cases  directly  conflicting  with  parliamentary  privilege.  There 
might  be  cross  contempts  and  adverse  imprisonments.  The 
Committee  of  the  House  of  Commons,  which  reported  in  Sir 
F.  Burdett's  case  in  1810,  founded  themselves  in  a  great 
d^ree  on  that  jurisdiction  in  the  Courts  of  Westminster 
HalL 

Perhaps  the  most  truly  important  case  ever  decided  in 
England,  is  that  which  passes  under  the  name  of  Bushell  ^ 
the  juryman  who  was  fined  and  imprisoned  by  a  judge  for  a 
verdict  which  he  concurred  in  giving.  The  return  to  hb  writ 
of  Habeas  Corpus  set  forth  that  verdict  as  the  cause  of  his 
imprisonment,  and  in  the  Court  of  King's  Bench  that  return 


•  3  Keble,  938.  They  refer  to  Wharton's  case  in  Sir  H.  Yelverton's  Reports, 
p.  33.  '*  All  the  parties  were  found  not  guilty  of  murder,  wherefore  Popbaniy 
Gandy,  and  Fconer  fiierunt  valdd  irati,  and  all  the  Jurors  committed,  and  fined, 
and  bound  to  their  good  behaviour,'*  &c.  See  also  Sidefin,  272.,  and  Hardrcss. 
409. 

c  4 


24  Lives  of  the  Chancellors. 

was  held  sufficient.  The  report  adds^  that  all  the  judges  of 
England  and  all  the  King^s  council  were  of  the  same  opinion. 
In  the  Court  of  Exchequer  the  Attorney  General  expressed 
the  greatest  indignation  that  the  parties  were  allowed  to  draw 
the  sentence  into  question,  urging  that  the  Crown  only  had 
the  right  to  remove  such  proceedings  from  the  Inferior  Court. 
Even  the  Chief  Baron,  Sir  M.  Hale,  upon  consultation  (it  is 
said)  with  all  the  Judges,  appears  to  have  connived  at  this 
doctrine.  Happily  for  England,  however.  Lord  Chief  Justice 
Vaughan  and  his  fellows,  the  Judges  of  the  Common  Pleas, 
had  the  penetration  to  discover  the  true  principle,  through 
the  mists  of  precedent  and  authority,  and  the  courage  to 
assert  it  in  defiance  of  power. 

But,  if  Lord  Campbell  had  been  the  Attorney  General  at 
that  day,  he  might  have  effectually  defeated  their  honest 
determination,  by  couching  this  illegal  and  infamous  war- 
rant in  general  terms. 

We  could  have  wished,  if  our  space  allowed  it,  to  be 
heard  at  large  in  mitigation  of  the  very  severe  judgment 
passed  upon  Lord  Shaftesbury  :  we  really  suspect  that  he 
has  not  been  forgiven  for  his  triumphant  assertion  of  the 
true  privilege  of  the  House  of  Lords,  and  his  victorious 
refutation  of  the  mock  privil^e  of  the  House  of  Commons  ; 
that  he  suffers  for  his  virtue  in  this  instance,  and  is  the 
victim  of  courage,  talent  and  eloquence,  exerted  in  a  right- 
eous cause.  For  in  vol.  iii.  p.  324.  we  read  that  Charles 
II.'s  boldest  attempt  to  establish  arbitrary  power,  called  "  an 
Act  to  prevent  the  Dangers  which  may  arise  from  Persons 
disaffected  to  the  Government,"  passed  the  Lords,  and  was 
sent  down  to  the  Commons,  where  bribes  had  been  copiously 
distributed,  and  it  was  read  a  second  time  by  a  large 
majority,  when  Shaftesbury  arrested  its  progress  and  defeat- 
ed it,  by  getting  up  a  quarrel  between  the  two  Houses  in  a 
question  of  privilege.  This  he  dexterously  inflamed  to  such 
a  pitch  of  violence  that  it  threatend  a  public  convulsion.** 
In  p.  327.  "the  dispute  was  brought  to  the  verge  of  civil 
war ;  —  for  tactics  there  is  no  parliamentary  campaign  more 
brilliant  than  this  of  Shaftesbury.'*  His  admirable  vigour 
in  debate,  his  noble  pleading  against  arbitrary  power,  —  "  all 
this  was  nothing  compared  to  his  dexterity  in  playing  off 
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the  Houses  against  each  other  on  the  question  of  privilege. 
Sudi  fervour  did  he  excite  in  the  Commons^  that  no  courtier 
had  the  courage  to  oppose  the  resolutions  against  the  en' 
croachments  of  the  Lords,  and  they  passed  nemine  dis" 
sentiente.  In  the  Lords,  although  at  the  head  of  a  very 
small  political  party,  he  so  manoeuvred  that  the  resolutions, 
though  highly  distasteful  to  the  Court,  were  carried  by  a 
hurge  majority,  composed  chiefly  of  supporters  of  the  Test 
Bill,  which  they  were  framed  to  defeat,  and  he  carried  along 
with  him  the  whole  House,  except  a  few  bishops  and 
placemen." 

The  notion  of  Shaftesbury  having  ffot  up  this  storm  for 
his  own  purposes  is  one  of  those  refined  speculations  upon 
the  springs  of  human  conduct  which  party  zealots  and  over 
ingenious  men  sometimes  prefer  to  adequate  and  obvious 
motives.  It  was  broached  in  some  pamphlets  of  the  day, 
and  receives  some  little  countenance  from  Sir  John  Beresby, 
but  is  almost  disproved  by  the  silence  of  contemporaneous 
writers,  and  omitted  by  the  good  sense  of  most  succeeding 
historians*  The  devoted  champion  of  privilege  wishes  us  to 
believe  that  all  the  wholesome  functions  of  parliament  were 
suspended  for  two  sessions,  and  the  country  almost  plunged 
in  civil  war,  because  a  reckless  politician,  for  an  object  of  his 
own,  which  might  as  well  have  been  mischievous  as  laudable, 
—  the  defeat,  forexample,of  the  Habeas  Corpus  Bill,  instead  of 
that  for  imposing  an  impolitic  test  —  was  able  to  move  the 
House  of  Commons  by  an  absurd  claim  of  privilege  to  execute 
unconsciously  his  project.  We  are  tempted  to  wish  that  it 
were  credible,  for  the  lesson  against  lodging  arbitrary  power 
in  such  hands  would  be  thereby  rendered  ten  times  more 
impressive.  The  excitement  of  passion  in  a  powerful  popular 
assembly  goaded  by  the  persuasion  that  a  wound  has  been 
inflicted  on  its  dignity,  —  its  rapidly  contagious  nature,  —  its 
unreasoning  violence,  then  greatest  when  it  most  misdoubts 
the  justice  of  the  occasion,  and  the  art  with  which  crafty  men 
can  turn  it  to  their  own  selfish  ends ;  all  these  are  striking 
features  in  the  case,  which  might  receive  illustration  from 
every  one  of  the  famous  privilege  contests. 

The  author  of  the  Habeas  Corpus  Act  cannot  be  robbed  of 
his  just  renown.     But  Lord  Campbell  would  strip  from  the 
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brow  of  Shaftesbury  another  wreath  which  the  hand  of  geniua 
had  placed  there :  the  praise  of  Achitophel  from  the  pen 
of  Dryden  was  an  honorable  sacrifice  of  party  spleen  to 
the  sense  of  justice.  "But"  (says  Lord  C.)  **he  was  the 
worst  judge  that  ever  sat  in  the  Court,"  and  "  the  pane- 
gyric was  purchased."  He  then  revives  a  second  antiquated 
and  exploded  tale  of  Shaftesbury  having  recommended 
Dryden's  son  to  the  Charter-house.  Sir  Walter  Scott  says, 
"  A  report  was  circulated,  and  has  crept  into  the  *  Biogr^hia 
Britannica,'  that  this  addition,"  (viz.  of  the  famed  panegy- 
ric,) "was  made  in  consequence  of  Shaftesbury's  having 
conferred  a  favour  upon  Dryden  and  his  fiamily  in  the 
interval  between  the  first  and  second  edition  of  *  Absalom 
and  Achitophel;'  but  this  Mr.  Malone  has  refuted  in  the 
most  satisfactory  manner."*  Mr.  Malone  does  indeed  de- 
molish the  imputation  effectually,  for  he  shews  that  Shaftes- 
bury never  gave  the  recommendation ;  proving  by  authentic 
documents,  first,  that  it  was  given  by  the  King,  second, 
that  Shaftesbury  was  dead  when  it  was  given.  It  is  very 
remarkable  that  the  first  edition  contained  a  panegyric  even 
warmer  than  that  in  the  second,  though  less  expanded. 

'*  Ob,  had  he  been  content  to  serve  the  Crown 
With  virtue  only  proper  to  the  gown, 
David  for  him  bis  tuneful  harp  had  strung. 
And  Heaven  had  wanted  one  immortal  song.*' 

And  though  Dryden's  "  opinion  on  the  merits  of  a  Chan- 
cellor may  be  worth  little,  as  he  probably  never  was  in  the 
Court  of  Chancery,  and  knew  little  of  orders  and  decrees  in 
Equity,"  we  have  no  right  to  doubt  that  it  was  "sincere  and 
honest ;  "  and  moreover,  that  it  was  the  prevwling  opinion  of 
his  time,  formed  by  lawyers,  and  adopted  by  the  community. 
The  undisputed  merit  is  not  a  mean  one,  that  of  having 
passed  through  the  office  at  such  a  period,  with  sagacity 
never  excelled,  and  with  purity  never  suspected. 

It  cannot  be  said  that  Lord  Shaftesbury  was  a  professional 
lawyer,  but  his  great  capacity  was  most  strikingly  exemplified 
while  sitting  in  the  House  of  Lords  (after  he  had  ceased  to 
be  Chancellor,)  on  the  Purbeck  Peerage.  A  great  point  of 
law   was  made  at  the  Bar  by  the  Attcwmey  General,  Sir 

»  9th  vol.  of  bis  edition  of  Drydcn's  Works,  p.  201. 
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Willinin  Jones,  that  honours  and  lands  pass  by  the  same 
roles  and  principles,  and  reference  was  had  both  to  a  dictum 
of  Lord  C!oke  and  to  the  opinion  of  Lord  Crewe  and  his 
brother  Judges  in  the  Oxford  Peerage  case.  Lord  Shaftes- 
bury delivered  a  most  able  and  learned  argument  in  answer 
to  the  Attorney  General,  and  his  view  of  the  law  has  ever 
since  been  held  the  sound  one ;  and  the  decision  come  to  on 
his  recommendation,  and  granted  on  his  reasoning,  is  the 
governing  decision.^ 

Lord  Campbell  gives  us  an  interesting  account  of  Bur- 
oel,  Lord  Chancellor  to  Edward  L,  and  very  properly  at- 
tributes a  great  part  of  the  merit  of  the  reform  in  the  law, 
in  the  reign  of  the  English  Justinian,  to  the  advice  of  his 
Chancellor.  Speaking  of  the  celebrated  Statutes  of  West- 
minster, he  says :  — 

"  Edward  deserves  infinite  praise  for  the  sanction  he  gave  to 
the  undertaking  ;  and  from  the  observations  he  had  made  in 
France,  Sicily,  and  the  East,  he  may,  like  Napoleon,  have  been 
personally  useful  in  the  consultations  for  the  formation  of  the  new 
Code,  —  but  the  execution  of  the  plan  must  have  been  left  to 
others  professionally  skilled  in  jurisprudence,  and  the  chief  merit 
of  it  may  safely  be  ascribed  to  Lord  Chancellor  Bumel,  who 
brought  it  forward  in  parliament"    Vol.  i.  p.  164. 

Lord  Campbell  gives  the  following  account  of  this 
statute :  — 

.  "  The  statute  is  methodically  divided  into  fifty-one  chapters. 
Without  extending  the  exemption  of  churchmen  from  civil  juris- 
diction,  it  protects  the  property  of  the  Church  from  the  violence 
and  spoliation  of  the  King  and  the  nobles,  to  which  it  had  been 
exposed.  It  provides  for  freedom  of  popular  elections,  then  a 
niatter  of  much  moment,  as  sherifis,  coroners,  and  conservators 
of  the  peace  were  still  chosen  by  the  freeholders  in  the  county 
court,  and  attempts  had  been  made  unduly  to  influence  the  elec- 
tion of  knights  of  the  shire,  almost  from  the  time  when  the  order 
^as  instituted.  It  contains  a  strong  declaration  to  enforce  the 
enactment  of  Magna  Charta  against  excessive  fines  which  might 
operate  as  perpetual  imprisonment.  It  enumerates  and  corrects 
the  great  abuses  of  tenures,  —  particularly  with  regard  to  the 
inan-iage  of  wards.     It  regulates  the  levying  of  tolls,  which  were 

'  Collin's  Cases  of  Barony  by  West,  —  Shower's  Pari.  Ca.  C 
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imposed  in  an  arbitrary  manner,  not  only  by  tbe  Barons,  but  by 
cities  and  boroughs.  It  corrects  and  restrains  the  powers  of  the 
King*s  escheator  and  other  officers  under  the  Crown.  It  amends 
the  criminal  kw,  putting  the  crime  of  rape  on  the  footing  to  which 
it  has  been  lately  restored,  as  a  most  grievous  but  not  a  capital 
offence.  It  embraces  the  subject  of  *  Procedure*  both  in  civil 
and  crimiual  matters,  introducing  many  regulations  with  a  view 
to  render  it  cheaper,  more  simple,  and  more  expeditious. 

^'  Having  gone  so  far,  we  are  astonished  that  it  did  not  go  farther. 
It  does  not  abolish  trial  by  battle  in  civil  suits,  —  only  releasing 
the  demandant's  champion  from  the  oath  (which  was  always  false) 
that  he  had  seen  seizin  given  of  the  land,  or  that  his  father,  when 
dying,  had  exhorted  him  to  defend  the  title  to  it  But  if  total 
and  immediate  abolition  of  this  absurd  and  impious  practice  had 
been  proposed,  there  would  have  been  sincere  and  respectable  men 
who  would  have  stood  up  for  ancestral  wisdom,  —  asserting  that 
England  owed  all  her  glory  and  prosperity  to  trial  by  battle  in 
civil  suits,  and  that  to  abolish  it  would  be  impiously  interfering 
with  the  prerogative  of  Heaven  to  award  victory  to  the  just  cause." 
p.  164,  165. 

Lord  Campbell  continues  the  subject  in  a  subsequent 
page:— 

"  All  writers  who  have  touched  upon  our  juridical  history  have 
highly  extolled  the  legal  improvements  which  distinguished  the 
reign  of  Edward  L,  without  giving  the  slightest  credit  for  them 
to  any  one  except  the  King  himself;  but  if  he  is  to  be  de- 
nominated the  English  Justinian,  it  should  be  made  known  who 
were  the  Trebonians  who  were  employed  by  him  ;  and  the ' 
English  nation  owes  a  debt  of  gratitude  to  the  Chancellors,  who 
must  have  framed  and  revised  the  statutes  which  are  the  founda- 
tion of  our  judicial  system,  —  who  must,  by  explanation  and  ar- 
gument, have  obtained  for  them  the  sanction  of  parliament, —  and 
who  must  have  watched  over  their  construction  and  operation 
when  they  first  passed  into  law.  I  shall  rejoice  if  I  succeed  in 
doing  tardy  justice  to  the  memory  of  Robert  Burnel,  decidedly 
the  first  in  this  class,  and  if  I  attract  notice  to  his  successors,  who 
walked  in  his  footsteps.  To  them,  too,  we  are  probably  indebted 
for  the  treatises  entitled  'Fleta*  and  *Britton,'  which  are  said  to 
have  been  written  at  the  request  of  the  King,  and  which,  though 
inferior  in  style  and  arrangement  to  Bracton,  are  wonderful  per- 
formances for  such  an  age,  and  make  the  practitioners  of  the 
present  day,  who  are  bewildered  in  the  midst  of  an  immense  legal 
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library,  envj  the  good  fortune  of  their  predecessors^  who,  in  a  few 
msnoscript  volumes,  copied  bj  their  own  hand,  and  constantly 
tcoompanjing  them,  coold  speedily  and  clearly  discover  all  that 
was  known  on  every  point  that  might  arise.**  Vol.  i.  pp.  185, 
186. 

We  have  no  doubt  that  Lord  Campbell  is  right,  to  some 
extent,  in  this  eulogium  on  Lord  Chancellor  Bumel.  We 
wish,  however,  he  had  given  us  some  authority.  If  speeches 
in  parliament  were  necessaiy  to  carry  them,  tliey  were  pro- 
bably made  by  him.  But  in  devising  and  preparing  these 
reforms,  there  is  some  ground  for  supposing  that  Edward  L 
was  indebted^  at  all  events  in  some  degree,  to  a  learned 
foreign  jurist,  whose  labours  are  entirely  unnoticed  by  our 
author.  We  mean  the  learned  Franciscus  Accursii,  a  law  pro- 
fessor and  lecturer  at  Bologna,  with  whom  Edward  I.  became 
acquainted  in  the  year  1273,  on  his  return  from  the  Holy 
Land  through  that  city,  when  he  immediately  took  Accursii 
into  his  service.  He  followed  the  King  to  England,  and 
was  extensively  employed  by  him  in  state  affairs.  He  was 
then  sent  ambassador  to  France,  and  in  the  year  1278  to  the 
Pope  Nicolas  IIL  In  the  records  the  King  calls  him  his 
"  consilarius,  familiaris,  secretarius,"  also  his  "  clericus.** 

In  Oxford  a  Hall  was  appropriated  to  his  use ;  but  there 
is  no  trace  of  his  having  lectured  in  England.  "  Although,** 
says  Savigny',  from  .whom  we  take  this  account,  "it  is  not 
improbable  that  Francis  was  employed  in  the  important  im- 
provements of  the  law  of  the  King,  yet  I  have  not  found  any 
documentary  trace  of  it."  In  1281  he  left  England,  and  the 
King  gave  him  a  present  of  400  marks,  and  not  only  promised 
a  provision  for  his  life  of  40  marks,  but  paid  it  him,  although 
somewhat  irregularly.t  In  1282  this  learned  person  resumed 
his  lectures  at  Bologna. 

We  have  thus  far  rescued  from  obscurity  two  eminent 

*  Getchichte  des  Rom.  R.  toI.  v.  281,  282,  which  refers  to  Rymer*s  Foedera. 

■  Thus,  in  1290  five  years'  arrears  were  paid.  The  sum  in  hand  was  equal 
tofMOOlire  or  4S64  thalets;  the  pension  was  48G  thalers.  —  Savigny,  p.  282. 
This  was  a  Uu-ge  sum  in  those  days,  and  proves  that  law  reformers  were  much 
better  paid  in  the  time  of  Edward  I.  than  in  the  days  of  Victoria.  It  also 
appears  that  during  his  residence  in  England  he  remitted  large  sums  to  his  wife 
in  Italy,  she  declining  to  accompany  him.— Savigny,  p.  281« 
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kw  reformers:  our  author  bad  prevkmsly  asked  who  it  was 
that  had  the  merit  or  demoit  of  introducing  the  still  niore 
important  change  in  the  law  in  the  time  of  William  the 
Conqueror. 

"In  all  history,"  he  jusdj  remarks,  "there  is  not  a  more  strik- 
ing instance  of  subjugation  :  not  onlj  did  almost  all  the  land  in  the 
kingdom  change  hands  —  the  native  English  being  reduced  to  be 
the  thralls  of  the  invaders  — but  l^islative  measures  were  brought 
forward,  either  in  the  sole  name  of  the  Sovereign,  or  through  the 
form  of  a  national  council  under  his  cimtrol,  seeking  to  alter  the 
language,  the  jurisprudence,  and  the  manners  of  the  people.  It 
would  have  been  very  interesting  to  have  ascertained  distinctly  by 
whose  suggestion  and  instrumentality  the  French  was  substituted 
for  the  English  tongue  in  all  schools  and  courts  of  justice ;  the 
intricate  feudal  law  of  Normandy  superseded  the  simplicity  of 
Saxon  tenures ;  trial  by  battle  was  introduced  in  place  of  the  joint 
judgment  of  the  Bishop  and  the  Earl  in  the  county  court ;  the 
separation  was  brought  about  between  ecclesiastical  and  civil 
jurisdictions  ;  and  the  great  survey  of  the  kingdom  was  planned 
and  accomplished,  of  which  we  have  the  result  in  Domesday, 
*  the  most  valuable  piece  of  antiquity  possessed  by  any  nation.' — 
{Hume.)  But  while  there  is  blazoned  before  us  a  roll  of  all  the 
warlike  chiefs  who  accompanied  William  in  his  memorable  expe^ 
dition,  and  we  have  a  minute  account  of  the  life  and  character  of 
all  those  who  took  any  prominent  part  in  the  battles,  sieges,  and 
insurrections  which  marked  his  reign,  we  are  left  to  mere  conjec- 
ture respecting  the  manner  in  which  justice  was  administered 
under  him,  and  the  measures  of  his  civil  government  were  planned 
and  executed.*'  Vol.  i.  pp.  39,  40. 

In  a  note  we  have  the  following  continuation  of  the  subject :  — 
"  In  classic  antiquity  lawgivers  were  honoured  not  less  than 
conquerors,  and  all  the  most  celebrated  laws  of  Rome  bore  the  names 
of  their  authors ;  but  in  our  own  history  (horresoo  referens) 
oblivion  seems  to  await  all  those  who  devote  themselves  to  legal 
reform.  We  do  not  know  with  certainty  who  framed  the  statutes 
of  Westminster  in  the  time  of  Edward  I.,  the  Statute  of  Fines, 
the  Statute  of  Uses,  the  Statute  of  Wills,  or  the  Statute  of  Frauds, 
although  they  ought  to  have  been  commemorated  for  conferring 
lasting  benefit  on  their  country. 

*  Sed  omnes  illacrimabiles 

Urguentur,  ignotique  longa 
Nocte,  carent  quia  vate  saero.' 
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"  The  Grenyille  Act  for  the  trial  of  controverted  elections  was 
the  first  which  conferred  anj  &lat  on  the  name  of  its  author,  and 
Fox*s  Libel  Act  is  almost  the  only  other  down  to  our  own  times." 
p.  40. 

This  is  just.  In  former  times  every  statute  is  associated 
with  the  monarch,  and  even  the  lawyer  is  apt  to  connect 
the  Act  with  the  Eang  in  whose  reign  it  passed*  We  cannot 
help  attributing  the  establishment  of  the  feudal  tenures 
to  William  the  Conqueror,  and  the  abolition  of  them  to 
Charles  the  Second,  although  probably  neither  monarch  knew 
much  about  the  matter ;  probably  not  much  more  than  our 
Sailor  King  did  of  the  abolition  of  fines  and  recoveries,  or 
our  present  beloved  Queen  of  the  introduction  of  short 
conveyancing  forms :  although  had  either  of  these  last  sove- 
reigns lived  at  an  early  period,  we  should  have  doubtless 
heard  them  personally  connected  with  these  law  reforms. 

We  may  add,  however,  that  we  have  very  serious  doubts 
whether  the  change  of  the  law  was  so  striking  or  immediate 
as  Lord  Campbell  here  supposes,  and  we  shall  shortly  be 
able  to  give  our  reasons  for  this  doubt.  One  advantage  of 
this  work  is,  that  it  will  invite  attention  to  the  early  history 
of  our  legal  institutions,  and  the  profession  will  begin  to  feel 
an  interest  in  many  points  hitherto  almost  unknown  even  to 
the  antiquary.  Our  author  must  expect  to  find  many  of  his 
positions  assailed,  for  his  authority  in  these  matters  is  too 
important,  —  more  especially  as  the  book  is  becoming  a 
highly  popular  one,  —  to  allow  any  doubtful  points  to  remain 
unexpired  or  unqualified. 

The  whole  early  history  of  the  law  requires  to  be  re- 
written. Hale  and  Blackstone  are  but  imperfect  guides  to 
It.  With  the  lights  which  we  now  have,  we  believe  it  would 
be  found,  on  examination,  that  in  the  reign  of  Edward  L 
the  fruits  of  the  labours  of  several  preceding  reigns  were 
reaped.  But  that  a  series  of  eminent  lawyers  existed  from 
the  reign  of  William  I.  to  that  of  Edward  I.,  and  that  they 
then  settled  the  legal  institutions  of  this  country,  there  can 
be  no  doubt ;  and  we  think  we  are  now  in  a  fair  way  of 
having  tardy  justice  done  to  them. 

We  must  now  bring  our  present  notice  of  Lord  Campbell's 
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labours  to  a  close.  May  the  students  of  the  Law  for  whose 
use  this  instructive  book  has  been  mainly  written,  profit  by 
all  its  valuable  lessons  I  They  are  entering  on  a  career  of 
honour  or  of  shame :  may  they  choose  the  better  part !  equally 
determined  to  avoid  the  contempt  which  falls  on  the  Finches, 
the  Coventrys,  the  Littletons,  the  Norths,  who  counselled 
the  adoption  of  arbitrary  measures,  and  the  abhorrence  which 
still  pursues  the  names  of  Jeffries,  Herbert,  and  Scroggs, 
who  sanctioned  and  upheld  them  from  the  seat  of  justice.  ^ 

*  Since  this  article  was  printed,  we  have  seen  in  the  Edinburgh  Review,  just 
published,  a  very  long  and  not  a  very  readable  article  on  the  same  subject,  but 
not  distinguished  by  any  great  learning,  or  indeed  any  kind  of  accuracy.  There 
is  also  much  commendation  bestowed  on  the  "  candid,  just,  and  generous  judg- 
ments pronounced  on  individuals "  in  the  work.  The  writer  must  of  course 
mean  individuals  long  since  deceased ;  for  there  is  no  foundation  for  the  eulogy 
as  regards  those  not  yet  departed ;  though,  as  names  are  not  given,  the  northern 
critic,  probably,  was  not  aware  of  the  covert  allusions. 

The  Edinburgh  Review  deserves  great  praise  for  other  articles,  and  especially 
for  the  able  and  honest  defence  of  the  important  bill  on  Charitable  Trusts. 

In  some  other  respects,  we  find  reason  to  complain  of  the  Review  for  its 
patronage  of  works  that  sin  against  the  rules  of  good  and  correct  taste.  Thus 
meaning  to  say,  "  What's  the  good  of  this ?"  or,  "  What  use  is  there  in  this?'* 
a  writer  says,  <*cui  bono.**  (p.  496.)  Now,  cttt  honof  was  the  [question  put  by  a 
great  Roman  lawyer  (Crassus)  as  the  test  for  discovering  who  was  the  author  of 
any  crime  committed.  He  asked,  "  Who  gains  by  it  ?  To  whom  has  the  act 
done  been  profitable  ?"  Not,  «  What  good  has  the  act  done  ?"  much  less,  •*  lias 
the  act  done  any  good  ?"  for,  on  the  contrary,  it  was  assumed  that  the  act  had  done 
some  good ;  and  the  only  question  was,  cui  9  to  whom  has  it  done  good  ?  It 
has  been  omitted  to  note  a  most  singular  note  in  Vol.  i«  p.  295.  of  Lord  Camp- 
beirs  book,  as  to  which,  we  think,  there  must  be  some  error  of  the  press.  Lord 
Campbell  expresses  his  respect  for  the  memory  of  William  of  Wickham,  which, 
he  says,  he  feels,  because  to  the  Winton  foundation  we  owe  Baron  Rolfe  and 
Professor  Empson  I 
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ART.  II.  — THE  LAW  OP  ESTATES. 

No.  L— ESTATES  IN  FEE-SIMPLE. 

It  has  ever  been  considered  one  of  the  great  advantages  of 
our  constitution,  that  by  means  of  its  ordinary  powers  it  can 
Adapt  itself  to  altered  circumstances ;  and  this  more  especially 
applies  to  the  history  of  our  laws.  From  whatever  source  the 
disease  may  proceed,  whether  from  the  exercise  of  arbitrary 
power,  or  from  a  rule  once  good  becoming  no  longer  applicable 
to  the  wants  of  the  times,  a  remedy  has  hitherto  been  usually 
found  without  calling  for  any  extraordinary  exertion  of  au- 
thority. Different  modes  of  treatment  have  been  pursued ;  at 
one  time  parliament  has  interfered  by  direct  legislation  on  the 
particular  point ;  at  others  it  has  entrusted  large  powers  to 
the  judges  to  make  the  necessary  changes;  and  on  some  re* 
markable  occasions  the  judges,  without  any  such  powers,  have 
changed  or  created  the  law,  either  boldly  leading  the  way,  or 
forced  on  by  that  silent  but  irresistible  current  of  opinion 
that  has  long  been  omnipotent  in  this  country.  Thus,  hi- 
therto, the  vis  medicatrix  has  been  found  sufficient. 

These  remedies  have  all  been  extensively  employed  of  late 
years,  and  the  consequence  has  doubtless  been  to  place  the 
law  in  a  state  of  considerable  confusion;  neither  can  we 
expect  that  this  will  immediately  subside.  The  lawyer  now 
regards  the  books  on  his  shelves  with  doubt,  if  not  with  dis- 
favour ;  they  no  longer  contain  the  true  oracles  of  the  law ; 
he  fears  to  increase  them  lest  he  add  to  his  troubles,  and  he 
looks  about  almost  in  despair  for  some  one  who  will  tell  him 
what  is  the  actual  law  which  is  to  guide  him. 

Under  these  circumstances,  we  trust  it  will  not  be  con- 
sidered presumptuous  in  us  to  make  an  attempt,  with  such 
resources  as  are  available  to  us,  not  to  throw  any  new  light  on 
the  old  rules,  but  simply  to  state  which  of  them  in  our  opinion 
remMn  unaltered;  and  we  prefer  commencing  our  disqui- 

VOL.  IV.  D 
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sitions  in  this  direction  with  the  law  relating  to  property ; 
and,  wishing  to  give  them,  as  far  as  possible,  a  practical 
character,  we  shall,  in  the  first  place,  consider  the  Law  of 
Estates. 

In  doing  this,  we  fear  we  must  necessarily  travel  over  some 
ground  familiar  to  most  of  our  readers ;  but,  in  endeavouring 
to  lay  down  these  rules,  we  shall,  as  far  as  possible,  avoid  all 
exploded  law,  and  all  doubtful  questions  not  bearing  on 
actual  practice. 

First,  then,  let  us  see  what  an  estate  is. 

State,  or  estate,  says  Lord  Coke  \  signifieth  such  inherit- 
ance, freehold,  term  for  years,  tenances  by  statute  merchant, 
staple,  elegit,  or  the  like,  as  any  man  hath  in  lands  or  tene- 
ments, &C.  And  by  the  grant  of  his  estate,  &c,  as  much  as 
he  can  grant  shall  pass  ^ ;  and  again  ^,  Status  dicitur  a  stando, 
because  it  is  fixed  and  permanent. 

In  Bridgwater  v.  Bolton  *,  Lord  Holt  enlarged  this  defini- 
tion, and  said  that  the  word  estate  was  genus  gencraUssimum, 
and  included  all  things  real  and  personal  Sir  J.  Jekyll, 
M.R.*,  following  Lord  Holt's  decision,  said  that  the  word 
comprehended  not  only  the  thing,  but  also  the  interest  in  it 

The  word  estaie,  then,  is  an  important  one,  and  it  has  an 
emphatic  meaning  in  the  law  which  is  often  of  especial  im- 
portance in  the  construction  of  wills.  * 

Thus,  this  word  is  applicable  both  to  real  and  i>ersonal 
property^  and  the  authorities  to  which  wc  have  referred  seem 
to  establish  that  it  is  applicable  to  any  interest  whatever  that 
a  person  has  in  either  kind  of  property.  It  may  further  be 
laid  down  to  be  applicable  to  what  is  called  *^a  possibility 
coupled  with  an  interest"  (now  a  statutable  phrase®)  which  has 

>  Co.  Litt  345.  a.  •  See  RandaU  v.  Tuchin,  6  Taunt  410. 

•  Co.  Litt  9  a.  «  1  Balk.  236. 
»  Barry  v.  Edgeworth,  2  P.  Wms.,  523. 

*  In  a  deed  it  has  not  to  much  meaning.  There  it  a  familiar  common  fimn 
called  the  clause  « all  the  estate**  which  custom  has  long  introduced  after  the 
description  of  the  parcels.  When  so  inserted  it  has  been  held  to  have  litUe  or 
no  use  or  qaeaning.  Derby  v.  Taylor,  1  East,  502.  In  conveyances  under 
8  &  9  Vict  c.  119.,  it  is  implied. 

^  And  note  that  the  words  per tottal  eitate  will  pass  freeholds,  if  it  apppcar  that 
the  testator  used  them  in  that  sense.     Doc  v.  Toficld,  1 1  East,  ZA6, 
■  8  *  9  Vict.  c.  lOG.  s.  C. 
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been  recently  made  alienable  b^  deed.  ^*  There  ore  two  kinds 
of  poflsibilitlee,"  says  Lord  Kenyon,  C.  J,  ^  **  the  one  a 
bare  possibility,  that  which  the  heir  has  from  the  courtesy  of 
his  ancestor^  oxid  which  is  nothing  more  than  a  mere  hope  of 
succession.  Such  a  possibility  imdoubtedly  is  not  the  object 
of  disposition,  for  if  the  hoir  were  to  dispose  of  it  during  the 
life  of  the  ancestor,  though  it  afterwards  deyolved  on  him 
from  the  ancestor,  such  disposition  would  be  void."^  An 
instance  of  the  other  may  be  found  in  Doe  v.  Tomkinson^ ; 
where  there  was  a  devise  by  a  testator  of  all  his  real  and 
personal  estate  equally  to  his  sisters  M.  and  E.,  or  to  the  sur^ 
vicar  of  them,  and  to  be  disposed  of  by  the  survivor  as  she 
may  by  will  devise;  Lord  EUenborough,  C.  J.  distinctly 
called  this  contingent  interest  *<an  estate." 

Having  now  endeavoured  to  ascertain  what  an  estate  is, 
we  propose  to  conader  the  nature  of  estates  with  respect  to 
the  quantity  of  interest  which  the  owner  has  in  them.  Es- 
tates, then,  viewed  in  this  light,  are  either  limited  or  unlimited. 
The  only  unlimited  estate  is  an  estate  in  fee  simple.  A 
limited  estate  may  be  a  qualified  fee  simple,  or  it  may  be  an 
estate  in  fee  tail ;  or  it  may  be  for  the  life  of  a  man ;  or  for 
years ;  or  it  may  be  holden  at  the  will  of  another ;  or  merely 
only  by  sufferance.  All  these  estates  in  land  arc  recognised 
by  the  law,  and  have  their  respective  incidents  and  dis- 
tiactions. 

Estates  are  also  estates  at  the  common  law ;  estates  under 

the  statute  of  uses,  and  trust  or  equitable  estates.    Again, 

estates  are  of  the  tenure  of  common  socage  or  freehold  estates ; 

.  or  they  are  of  customary  or  base  tenure.   But  these  distinctions 

rdate  to  the  qvaUty  ^  of  estates. 

Unless  it  is  expressly  noted,  it  is  our  present  purpose  to 
treat  only  of  legal  estates  ia  freehold  lauds. 

In  describing  an  estate  in  real  property,  it  is  necessary  to 
use  the  word  "tenant";  which,  accorc^ng  to  Lord  Coke, 
has  in  the  law  five  significations.  But  the  second  which  he 
mentions  is  sufficient  for  our  purpose :  "  He  is  called  tenant 

M  T.  R,  93.     But  see  2  p.  WiUiaras,  181.  191. 

*  Std  qu^Brt  as  to  the  doctrine  oie$toppd,  hereafter  to  be  treated  of. 

*  2  M.  and  S.  170, 

*  We  know  that  the  ^[uaKty  of  an  efttate  has  usually  been  treated  of  diflTerently. 
8««  1  Prcit  Est  T. 
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or  holder,  because  all  the  lands  or  tenements  in  England  In 
the  hands  of  subjects  arc  holden  mediately  or  Immediately  of 
the  King ;  for  in  the  Law  of  England  we  have  not  properly 
allodium f  that  Is,  any  subject's  land  that  is  not  holden,  and  he  is 
called  a  tenant  because  he  holds  it  of  some  superior  lord  by 
some  service.  And  therefore  the  Bang  in  this  sense  cannot  be 
said  to  be  a  tenant,  because  he  hath  no  superior  but  God 
Almighty,  prcedium  domini  regis  est  directum  dominium  cujus 
nullus  author  nisi  Deus,  But  though  a  subject  hath  not 
properly  directum,  yet  hath  he  utile  dominium.^*  And  he  b 
indeed  for  all  practical  purposes  the  owner  of  the  land. 

It  Is  further  to  be  observed,  that,  by  the  Statute  of  Quia 
Emptores  (18  Edw.  I.)  it  is  enacted  (c  i.)  that  It  shall  be 
lawful  to  every  freeman  to  sell  at  his  own  pleasure  his  lands 
and  tenements,  or  part  thereof;  so  nevertheless  that  the 
feoffee  shall  hold  the  same  lands  or  tenements  of  the  same 
chief  lord  of  the  fee,  and  by  the  same  services  and  customs, 
as  his  feoffor  held  them  before  ;  and  (c  ii.)  that  if  he  sell  any 
part  of  such  his  lands  or  tenements  to  any  person,  the  feoffor 
shall  hold  that  part  immediately  of  the  chief  lord,  and  shall 
be  forthwith  charged  with  so  much  service  as  pertaineth  or 
ought  to  pertain  to  the  said  chief  lord,  for  such  part,  accord- 
ing to  the  quantity  of  lands  or  tenements  so  sold.  Thus: 
if  A.  sells  land  to  B.,  A.  does  not  hold  the  land  of  B.,  but  of 
the  same  seignory  to  which  the  fee  immediately  belonged, 
when  the  statute  passed  *,  that  is  to  say,  in  most  cases  of  the 
Queen.  An  illustration  of  this  rule  is  to  be  found  in  the 
enfiranchisement  of  land  under  the  Copyhold  Act,  4  and  5 
Vice.  35.,  by  which  statute  (s.  81.),  after  the  execution  of  the 
conveyance,  the  lands  enfranchised  *' shall  become  and  be 
in  all  respects  of  freehold  tenure.'*  In  this  case  such  lands 
are  no  longer  holden  of  the  lord  of  the  manor,  but  in  all  usual 
cases  of  the  Queen. 

There  are  two  qualities  essentially  requisite  to  the  existence 
of  a  freehold  estate.  I.  Immobility  *  that  is,  the  subject 
matter  must  either  be  land  or  some  interest,  issuing  out  of  or 
annexed  to  land. 

'  Bradshaw  v.  Lawson,  4  T.  R.  448.  j  Co.  Litt  C84. ;  Harg.  note  (5.) 
'    '  2  Com.  386. ;  1  Com.  Dig.  56. 
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But  the  estate  may  be  variable  as  to  place^  for  it  may  be 
moveable  sometimes  in  one  person^  and  altemis  vicibus  in 
another;  nay,  sometimes  in  one  place,  and  sometimes  in 
toother.  As  for  example :  if  there  be  eighty  acres  of  meadow 
which  have  been  used  time  out  of  mind  of  man,  to  be  divided 
between  certwi  persons,  and  that  a  certain  number  of  acres 
appertain  to  every  of  these  persons,  as,  for  example,  to  A, 
thuteen  acres,  to  be  yearly  assigned  and  lotted  out,  so  as 
sometimes  the  thirteen  acres  lie  in  one  place  and  sometimes 
in  another ;  and  so  of  the  rest ;  A.  hath  a  moveable  fee  simple 
in  thirteen  acres,  albeit  they  have  no  certain  place,  yet  yearly 
let  out  in  several  places,  so  as  the  number  only  is  certain,  and 
the  particular  acres  or  place  wherein  they  lie  after  the  year 
tmcertain.* 

This  kind  of  holding,  although  not  usually  mentioned  in 
l^al  treatises,  is  still  common  in  some  parts  of  England, 
more  especially  in  the  northern  and  midland  counties.* 

U.  A  freehold  estate  must  also  have  a  sufficient  legal  in- 
determinate duration ;  for  if  the  utmost  period  of  time  to 
which  an  estate  can  last  is  fixed  and  determined,  it  is  not 
an  estate  of  freehold 

Thus,  if  lands  are  conveyed  to  a  man  and  his  heirs  for  ever, 
or  for  tiie  term  of  his  natural  life,  or  for  the  term  of  another's 
life,  or  until  he  is  married  or  goes  to  Rome,  he  has  an  estate 
of  freehold ;  but  if  lands  are  limited  to  a  man  for  500  years, 
or  tot  99  years,  if  he  shall  so  long  live,  he  has  not  an  estate 
of  freehold^  and  the  law  was  precisely  the  same  when  Bracton 
wrote.* 

Having  now  Iwd  down  some  rules  as  to  estates  in  freehold 
lands  in  general,  we  proceed  to  mention  those  which  relate  to 
the  sevend  kinds  of  estates;  and,  firsts 

L  Op  Estates  in  Feb  Simple. 

And  here  we  propose  to  consider — Firsty  what  an  estate 
in  fee  simple  is.    Secondly ^  how  an  estate  in  fee  simple  may 

*  Co.  Litt.  4  a.     Weldau  v.  Bridgewater,  Cro.  EUi.  421. 
'  See  the  Evidence  before  the  Select  Committee  on  Indosures  (House  of 
Commons),  1844.  p.  27. 
'  Co.  Litt.  42  0.  «  207£r.    1  Cru.  Dig.  56, 
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be  acquired.     Thirdly ^  how  it  may  bo  held  or  enjoyed ;  and. 
Fourthly^  how  it  may  be  aliened. 
And,  Jirsti  what  it  is. 

The  highest,  the  most  complete,  and  largest  estate  which 
can  exist  by  the  English  law,  is  called  an  estate  in  fee  simple. 
"  Tenant  in  fee  simple,"  says  Littleton  S  ^^  is  he  which  hath 
lands  or  tenements  to  hold  to  him  and  his  heirs  for  ever,  and 
it  is  called  in  Latin  feodum  simplex,  for  feodum  is  the  same 
that  inheritance  is,  and  simple  is  as  much  as  to  say  lawAil 
or  pure ;  and  so  feodum  simplex  signifies  a  lawful  or  pure  in* 
heritance."^ 

Fee  Cometh  from  the  French  jEe/*,  i.  e.  prttdium  ben^iariumi 
and  legally  signifieth  inheritance,  as  our  author  himself  ex- 
poundeth  it ;  and  simple  is  added,  for  that  it  is  descendible  to 
his  heirs  generally,  that  is,  simply',  or  in  the  words  of 
BractonS  **  simplex  dtmatio  et  pura  est  vbi  ntdla  addita  est 
conditio  sive  modus  simplex  enim  datur  quod  nulla  additamente 
datur."" 

TaJdng,  therefore,  a  fee  in  this  sense  as  a  state  of  inhe- 
ritance, it  is  applicable  to,  and  may  be  had  in  any  kind  <^ 
hereditaments,  either  corporeal  or  incorporeal*  But  there  is 
this  distinction  between  the  two  species  of  hereditaments ;  that 
of  a  corporeal  inheritance,  a  man  shall  be  said  to  be  seised 
in  his  demesne  as  of  fee ;  of  an  incorporeal  one,  he  shall  only 
be  said  to  be  seised  as  of  fee  not  in  his  demesne^  for  whioh 
Blackstone  ^  gives  this  reason  from  the  Civil  Law ;  that  as  in- 
corporeal hereditaments  are  in  their  nature  collateral  to,  and 
issue  out  of  lands  and  houses,  their  owner  hath  no  proper^ 
dominicum  or  demesne  in  the  thing  itself,  but  hath  only  sotue* 


*  Littleton  has  been  censured  by  Wright  (Ten.  I49.)»  ^or  annexing  an  im- 
pioper  meaning  to  the  word  feodum  in  his  definition,  and  it  has  been  contended 
that  that  word  ttgnifiM  land  bolden  of  n  aupf Hot  lord  by  military  or  other 
services.  But  although  this  was  ceruinly  the  original  meaning  of  the  word, 
yet  when  the  feudal  law  was  fully  establishad  here^  and  it  was  uniTersally 
acknowledged  that  all  the  lands  in  England  were  held  mediately  or  imme- 
diately of  the  Crown,  the  word  feodum  or  fee,  became  generally  used  to  denote 
the  quantity  of  estate  or  interest  in  the  land.       Bract  263.  b,  1  Cru.  Dig.  64. 

'  S.  1. ;  Co.  Litt  1  a. ;  Litt.  s.  11. ;  Co.  Litt.  4  a. 

■  Ca  Litt.  I  a.  *  Lib.  2.  c.  39.  lb  92.* 

»  Flet.  1.  5.  c.  5.  s.  7.  •  Litt.  s.  id  '2  Com.  106. 
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thing  derived  out  of  it  resembling  the  sermtutes  or  services  of 
the  Civil  Law.  The  domnicum  or  property  is  frequently  in 
one  man^  while  the  appendage  or  service  is  in  another.  Thus 
Graias  may  be  seised  as  of  fee  of  a  way  leading  over  the  land 
of  which  Titiufl  is  seised  in  his  demesne  as  of  fee. 

A  man  may  also  have  a  fee  in  personalty,  as  in  an  annuity 
or  a  dignity.* 

Whenever  a  person  grants  an  estate  in  fee  simple,  he 
cannot  make  any  further  disposition  of  it  at  the  common, 
law,  because  he  has  already  granted  away  the  whole  inter- 
est, and  therefore  nothing  remains  in  him.  An  estate  in  fee 
rimple  may  however  be  granted  on  condition,  and  in  deeds 
deriving  their  effect  fiom  the  statute  of  uses,  and  in  devises 
by  will,  an  estate  in  fee  simple  may  be  rendered  defeasible 
on  the  happening  of  some  future  event.^ 

And  where  it  is  stud  in  any  book  that  a  man  is  seised  **  in 
fee,"  without  more  saying  it  shall  be  intended  *^  in  fee  simple ; " 
for  it  shall  not  be  intended  by  this  word  (in  fee)  that  a  man 
is  seised  in  fee  tail,  unless  there  be  added  to  it  this  addition, 
fee-taiL^ 

Where  an  estate  of  inheritance  has  a  qualification  annexed 
to  it,  by  which  it  is  provided  that  such  estate  must  determine 
whenever  that  qualification  is  at  an  end,  it  is  then  called  a 
qualified  or  base  fee,  as  in  a  case  put  by  Lord  Coke,  of  a 
grant  to  a  man  and  his  heirs,  tenants  of  the  Manor  of  Dale; 
whenever  the  grantee  or  his  heirs  cease  to  be  tenants  of  the 
Manor  of  Dale^  the  estate  will  cease,  but  during  the  existence 
of  the  estate  the  owner  of  the  qualified  or  base  fee  has  the 
same  rights  and  privileges  over  his  estate  until  the  qualifi- 
cation upon  which  it  is  limited  is  at  an  end  as  if  he  were 
tenant  in  fee-simplo.*^ 

A  qualified  or  base  fee  may  be  derived  out  of  an  estate 
twl,  as  where  tenant  in  tail  levied  a  fine  to  a  stranger  without 
sufiering  a  recovery,  he  had  an  estate  in  fee  simple  as  long  as 
tenant  in  tail  had  heirs  of  his  body,^  So  when  tenant  in 
tail  attempts  to  convey  a  fee  simple  by  lease  and  release  or 
other  innocent  conveyance,  as  it  is  called,  a  base  fee  is 

*  Co.  Litt  2  o.  •  1  Cru.  Dig.  64. 
'  Litt  t.  293.  *  Co.  Lilt.  27  a. 

•  1  Cru.  Dig.  24.  «  Seymor's  case,  10  Rep.  97. 
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created;  and  it  has  been  recently  enacted,  that  when  an 
estate  tail  shall  have  been  barred  and  converted  into  a  base 
fee,  such  base  fee  maj  be  enlarged  into  an  estate  in  fee* 
simple.^ 

Secondly y  How  a  fee  simple  is  acquired,  **  If  a  man,^  says 
Littleton  ^  ^*  would  purchase  lands  or  tenements  in  fee  simple, 
it  behoveth  him  to  have  these  words  in  his  purchase,  ^to 
have  and  to  hold  to  him  and  to  his  heirs,^  for  these  words  (his 
Jieirs)  make  the  estate  of  inheritance.  For,  if  a  man  purchase 
lands  by  the  words,  *  to  have  and  to  hold  to  him  for  ever,' 
or  by  these  words,  ^to  have  and  to  hold  to  him  and  his 
assigns  for  ever;'  in  these  two  cases  he  hath  an  estate  for 
life,  for  that  there  lack  these  words  (his  heirs),  which  words 
only  make  an  estate  of  inheritance  in  all  feofiments  and 
grants." 

*^  Littleton  here,"  says  Lord  Coke^  "putteth  lands  but  as 
an  example ;  for  his  rule  extendeth  to  seignories,  rents,  ad- 
vowsons,  commons,  estovers,  and  other  hereditaments  of  what 
kind  soever."  "And  it  is  to  be  observed,"  he  continues*,  "  that 
every  word  of  Littleton  is  worthy  of  observation.  First, 
Iieirs  in  the  plural  number,  for  if  a  man  give  land  to  a  man 
and  to  his  heir  in  the  singular  number,  he  hath  but  an  estate 
for  life,  for  his  heir  cannot  take  a  fee  simple  by  descent, 
because  he  is  but  one,  and  therefore  his  heirs  take  nothing." 
But  this  is  too  generally  laid  down,  for  according  to  many 
authorities  cited  by  Mr.  Hargrave^  in  his  note  on  this 
passage,  heir  may  be  nomen  collectivum  as  well  in  a  deed  as 
a  will,  and  operate  in  both  in  the  same  manner  as  heirs  in  the 
plural  number. 

Also,  says  Lord  Coke^  **  observable  is  this  conjunctive 
{et) ;  for  if  a  man  give  lands  to  one  to  have  and  to  hold  to 
him  or  his  heirs,  he  hath  but  an  estate  for  life  for  the  un- 
certainty." But  perhaps  the  leaning  of  the  Courts  would 
now  be  to  construe  the  or  into  and'^  If  a  man  give  lands 
unto  two  "to  have  and  to  hold  to  these  two  et  hesredibui 

»  3&4  W.4.  C.47.  8.19.  »  S.  1. 

»  Co.  Liu.  4  a.  «  lb.  8  h. 

*  Note  4.  8  6.  «  Co.  Litt  8  h, 
»  Sec  5  Rep.  112.     Plowd.  286.  280. 
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omittiDg  suis^  thej  have  but  an  estate  for  life  for  the  un« 
certainty.'*^ 

Littleton  here  only  treats  of  purchases  by  natural  persons, 
and  not  of  bodies  politic  or  corporate,  for  if  lands  be  given  to 
a  sole  body  politic  or  corporate,  then,  to  give  him  an  estate 
of  inheritance  in  the  politic  or  corporate  capacity,  he  must 
have  these  words,  *^to  have  and  to  hold  to  him  and  his 
successors,**  for  without  this  word  successors  there  passeth  no 
inheritance,  for  as  the  heir  doth  inherit  to  the  ancestor,  so  the 
successor  doth  succeed  to  the  predecessor.* 

But  this  rule  is  not  nearly  so  stringent,  for  a  fee  will  pass 
to  a  corporation  aggregate  without  the  words  successors^  and 
sometimes  even  to  a  corporation  sole^  although  the  word 
successors  in  both  cases  is  usually  inserted. 

'*Thi8  very  great  nicety,"  says  BlackstoneS  **  about  the 
insertion  of  the  word  ^heirs'  in  all  feoflSnents  and  grants  in 
order  to  vest  a  fee  is  plainly  a  relic  of  the  feudal  strictness,  by 
which  it  was  required  that  the  form  of  the  donation  should  be 
punctually  pursued.  For  as  the  personal  abilities  of  the 
donee  were  originally  supposed  to  be  the  only  inducements  to 
the  gift,  the  donee's  estate  in  the  land  extended  only  to  his 
own  person  and  subsisted  no  longer  than  his  life,  unless  the 
donor  by  an  express  provision  in  the  grant  gave  it  a  longer 
continuance  and  extended  it  also  to  his  heirs."  Lord  Coke, 
however,  gives  a  reason  which,  though  more  general,  appears 
to  us  more  correct.  "  The  reason  wherefore  the  law  is  so 
precise  to  prescribe  certain  words  to  create  an  estate  of  in- 
heritance is,  for  avoiding  of  uncertainty,  the  mother  of  con- 
tention and  confusion."* 

It  will  be  seen  that  Littleton  mentions  also  that  this  rule 
as  to  limitations  of  estates  is  applicable  only  to  *'  feofimenta 
and  grants." 

Lord  Coke^  notices  some  exceptions  which  obtained  in  his 
time.    First,  as  to  wills  and  testaments ;  "  for  thereby,  as 
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Littleton  himself  after  saith,  an  estate  of  inheritance  may  pass 
without  these  words  (his  heirs),"  which  exception  lets  into 
the  construction  of  the  will  the  intention  of  the  testator^  and 
many  decbions  are  to  be  found  containing  much  judicial  con* 
flict  as  to  this :  which  is  now  set  at  rest  as  to  wills  coming 
into  operation  after  the  first  day  of  January,  1837,  by  the 
enactment  of  the  stat.  1  Vict.  c.  26.  s.  28.,  which  provides 
that  where  any  real  estate  shall  be  devised  without  words  of 
limitation,  it  shall  be  construed  to  pass  the  whole  interest 
which  the  testator  had  the  power  to  dispose  of,  unless  the 
contrary  intention  should  appear  in  the  will 

Another  exception  to  this  rule  was  in  respect  of  fines  and 
recoveries  when  these  assurances  existed,  and  still  applies  to 
them  BO  far  as  they  are  in  force. 

Nor  did  the  rule  apply  to  certain  releases ;  as,  '^  Firsti  when 
an  estate  of  inheritance  passeth  and  continueth ;  as,  if  there 
be  three  coparceners  or  joint-tenants,  and  one  of  them 
release  to  the  other  two,  or  to  one  of  them  generally,  without 
this  word  (heirs),  by  Littleton's  own  opinion  they  have  a  fee- 
simple.^  2.  By  release^  when  an  estate  of  inheritance  passeth 
and  continueth  not,  but  is  extinguished;  as  when  the  lord 
releaseth  to  the  tenant  or  the  grantee  of  a  rent,  &c  all  his 
right,  &C.,  whereby  the  seignory,  rent,  &a  are  extinguished 
for  ever,  without  these  words."  3.  Neither  does  this  rule 
apply  to  creations  of  nobility  by  writ. 

These  are  the  exceptions,  and  there  arc  some  others 
mentioned  by  Lord  Coke^  but  in  the  construction  of  all 
Uwful  assurances  inter  vivos,  it  may  be  laid  down  generally 
that  the  rule  applies. 

If  the  gift  were  "  to  you  for  your  life,  and  after  your 
decease  to  A.  and  his  heirs,"  or  "to  you  for  twenty-one 
years,  and  subject  to  that  estate  to  A.  and  his  heirs,"  or 
"  to  you  and  the  heirs  of  your  body  (which  would  constitute 
an  estate  tail),  and  upon  your  decease  and  failure  of  your 
issue,  to  A.  and  his  heirs."  In  any  of  these  cases,  A,  would 
take  an  estate  in  fee  simple,  giving  him  a  right  to  the  pos- 
session of  the  land  upon  the  death  of  the  feoffee,  or  the 
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expiration  of  twenty-one  years,  or  the  extinction  of  the. 
feoffee  and  his  issue.^ 

When  a  fee  simple  or  other  freehold  estate  is  conveyed  to 
a  person  by  feoffinent   with   livery  of  seisin^  or  by  any  of 
those  conveyances  which  derive  their  effect  from  the  stat]ute 
of  uses,  or  by  grant  under  stat.  8  &  9  Vict  c  106^  he  ac- 
quires a  seisin  in  deed  and  a  freehold  in  deed.    But  when 
a  freehold  estate  comes  to  a  person  by  act  of  law  or  by 
descent,  he  only,  until  recently,  acquired  a  seisin  in  law, 
that  is,  a  right  to  the  possession  of  his  estate,  now  called 
a  freehold  in  law ;  for  he  must  have  made  an  actual  entry 
on  the  land  to  acquire  a  seisin  and  a  freehold  in  deed. 
Until  entry  the  heir  had  not  plenum  dominium,  or  full  and 
complete  ownership ;  he  had  not  actual  seisin,  and  the  rule 
was  in  every  case  non  jus  $ed  seisina  facit  stipitemJ^    And 
this  is  still  the  law  with  respect  to  descents  which  have 
taken  place  on  the  deaths  of  persons  who  have  died  before 
the  first  day  of  January,  1834.     But  where  the  death  has 
taken  place  after  that  period,  the  law  has  been  altered  by 
Stat  3  &  4  Will  4.  c  106.,  which   enacts  (s.  1.)  that  in 
the  construction  of  that  act  the  expressbn  *^  person  last  en- 
titled to  land"  shall  extend  to  the  last  person  who  bad  a 
right  thereto,  whether  he  did  or  did  not  obtain  possession, 
or  receipt  of  the  rents  and  profits  thereof;  and  by  s.  2. 
*^the  person  last  entitled  to  the  land"  shall  be  considered 
to  have  been  the  purchaser  thereof,  unless  it  shall  be  proved 
that  he  inherited  the  same. 

Thirdly y  How  a  fee  simple  may  be  etyoyed,  A  tenant  in 
fee  simple  is  the  absolute  master  of  all  houses  and  other 
buildings  erected  on  the  land,  as  also  of  all  timber  growing 
thereon,  for  trees  are  considered  as  parcel  of  the  inheritance ; 
and  the  law  does  not  favour  the  severance  of  them  from  the 
freehold,  because  they  would  be  thereby  wasted  and  destroyed. 
He  is  also  entitled  to  all  mines  of  metal,  both  gold  and 
silver,  and  to  dig  up  and  dispose  of  all  minerals  and  fossils 
which  are  under  the  land.' 
An  unqualified  estate  in  fee  simple  is  that  which  gives  its 
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owner  the  fullest  power  of  disposing  of  the  tenement  wMcli 
the  law  allows,  and  not  being  disposed  of  by  him  it  descends 
to  such  person  or  persons  among  his  kindred  as  the  law 
marks  out  to  be  his  heir,  but  which  includes  all  collateral 
as  well  as  lineal  heirs.  Blackstone  falls  into  a  slight  inaccu-* 
racy  as  to  this  when  he  says^  'Uhat  the  estate  goes  to  his 
heirs  generally,  without  mentioning  what  heirs,  but  refer- 
ring Jihat  to  his  own  pleasure,  or  to  the  disposition  of  law," 
A  tenant  in  fee  simple  may  during  his  life  convey  his  estate, 
or  by  his  wiU  he  may  devise  it  after  his  death  to  any  person 
he  chooses,  in  which  case  such  person  takes  as  his  assign,  hut 
unless  he  exercises  these  powers,  the  estate  goes  to  his  heirs 
according  to  the  rules  of  law.^  In  this  there  is  a  marked 
distinction  between  our  law  and  the  "Roman  law,  under 
which  the  owner  of  lands  could  institute  his  own  heir. ' 

An  estate  in  fee  simple  is  subject  to  the  dower  of  the 
tenant's  wife,  and  to  the  curtesy  of  the  tenant's  husband; 
as  we  shall  hereafter  see  when  we  come  to  treat  of  these 
estates. 

Fourthly,  How  an  estate  in  fee  simple  may  le  aliened,  A 
tenant  in  fee  simple  has  an  absolute  power  of  alienation,  and 
any  restriction  of  this  power  annexed  to  the  creation  of 
this  estate  is  absolutely  void  and  of  no  effect.* 

A  tenant  in  fee  simple  may  also  create  any  less  estate 
than  his  own;  and  thus  a  custom  that  a  tenant  in  fee 
simple  cannot  demise  his  lands  for  more  than  six  years  is 
void,  because  it  is  contrary  to  the  freedom  of  the  estate  of 
one  who  hath  a  fee  simple.^ 

But  a  grant  or  devise  may  be  made  to  a  man  upon  con- 
dition that  the  grantee  or  devisee  shall  not  alien  to  a  par- 
ticular person  (naming  him),  or  to  any  of  his  heirs,  so 
as  that  tiie  condition  does  not  take  away  all  power  of  alien- 
ation.' 

For  some  centuries  before  the  reign  of  Henry  VIII.  (when 
new  modes  of  conveyance  were  introduced),  an  estate  in  fee- 

»  2  Com.  104.  ♦See  Butl.  Ca  Litt.  191  o.  vi.  3. 

«  lb.     Inst.  ii.  14.  1—9. 

*  Gill  V.  Pearson,  6  East,  173.  »  Salford's  case,  Dy.  357  h, 

•  Litt.  s.  361. ;  Gill  v.  Pearson,  6  East,  173. 


Tin  Law  of  Estates.  45 

simple  might  be  transferred  from  one  person  to  another  bj 
the  delivery  of  some  symbol  of  possession,  as  a  turf,  or  wand, 
&C.  npon  the  lands,  attended  with  apt  words,  *  This  species  of 
eonveyance,  which  is  still  in  use,  is  called  a  feoffment.  It  now 
always  consists  of  two  distinct  acts,  viz.  the  ceremony  of  de- 
livering possession  commonly  called  livery  of  seisin  ;  and  the 
written  explanation  of  it  which  was  required  by  the  Stat, 
of  Frauds  (29  Car.  2.  c.  3.)  to  be  signed  by  the  feoffor,  and 
which  must  now,  by  stat.  8  &  9  Vict.  c.  106.  s.  3.,  be  by  deed 
under  the  seal  of  the  feoffor,  except  when  the  feoffment  is 
made  under  a  custom  by  an  infant. 

The  words  necessary  for  conveying  a  fee  simple  may  be 
reduced  to  this  short  form ;  *^  I  give  this  land  to  you  and 
your  heirs.*'*  If  the  gift  were  simply  "to  you  for  your 
life,''  the  reversion  in  fee  simple  would  remain  in  the  feoffor. 
An  estate  in  fee  simple  may  also  be  aliened  by  several  other 
assurances,  of  which  we  shall  hereafter  treat.  By  far  the 
most  usual  has  been  until  recently  the  lease  and  release,  which 
by  the  recent  statute'  has  now  been  greatly  superseded  by 
ik^  grant. 

So  much  for  voluntary  alienation :  but  there  is  also  an 
alienation  which  may  be  involuntary,  to  which  lands  held 
in  fee  simple  are  now  fully  liable.  They  are  subject,  not 
only  to  the  special,  but  to  the  simple  contract  debts  of  the 
tenant. 

In  his  lifetime  they  are  liable  to  be  taken  in  execution  for 
lus  judgment  debts.  The  writ  of  elegity  under  which  this  is 
done,  is  as  old  as  the  reign  of  Edward  I.'* ;  but  this  only 
extended,  until  the  present  reign,  to  one  half  of  the  land  of 
the  debtor.  But  by  the  stat.  1  &  2  Vict.  c.  110.  s.  11.  the 
whole  of  the  lands  of  the  debtor  may  be  taken  under  the  writ 
of  elegit  now  issued. 

And  the  lands  of  the  tenant  may,  after  his  death,  be  ad* 
ministered  in  the  Court  of  Chancery  for  the  benefit  of 
even  his  simple  contract  creditors.  This  rule  was,  early 
in  the  present  century,  established,  where  such  tenant  was  a 
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trader* ;  and  subsequently,  by  stat  3  &  4  WilL  4.  c,  104., 
it  was  enacted,  that  when  any  person  shall  die  seised  of  any 
real  estates,  whether  freehold  or  copyhold,  the  same  shall  be 
assets  for  the  payment  of  all  his  just  debts,  as  weU  due  oa 
simple  contract  as  on  specialty.  Under  this  act  the  real 
estate  of  all  debtors  may  be  administered  in  the  Court  of 
Chancery  for  the  payment  of  debts. 


ART.  ni.  — RECOLLECTIONS  OF  A  DECEASED 
WELSH  JUDGE. 

No.m. 

Thebe  was  a  great  charm  about  the  old  Welsh  circuits. 
When  the  English  Judges  have  been  there  a  jrcar  or  two, 
I  dare  say  that  all  will  go  on  in  the  usual  routine  of  an  En- 
glish circuit.  But  in  my  time  it  was  very  diiFcrent  The 
whole  appearance  of  the  Court  was  different  from  an  En- 
glish court ;  the  habits  of  the  people,  and  even  their  dress, 
were  distinct ;  and  then,  as  in  most  cases  the  witnesses  could 
not  talk  English,  and  had  to  be  examined  by  an  interpreter, 
you  might  well  fa^cy  yourself  in  a  foreign  country.  Indeed, 
in  addressing  the  jury,  whether  by  the  Bar  or  from  the 
Bench,  it  was  but  too  obvious  that  the  majority  frequently 
understood  but  little  of  what  was  said  to  them.  In  the 
North  the  dialect  of  the  witnesses  was  occasionally  puzzling 
enough.  We  used  to  hear  people  talk  of  the  house  or  the 
house^paris,  meaning  the  kitchen ;  of  a  fnuUen^siead,  for  a 
dunghill ;  of  a  stec,  for  a  ladder ;  of  latinfff  for  reckoning ; 
and  lahinfff  for  playing ;  nay,  of  darrocky  for  day's  work ;  and 
a  trewthtin  for  a  three  weeks  since.  But  in  Wales  there 
was  much  less  in  common  between  the  natives  of  the  country 
and  the  Professors  of  the  Law  brought  into  the  country  to 
administer  justice.  This  sometimes  led  to  some  odd  mis- 
takes :  take,  as  an  example,  the  jury  which,  after  hearing  a 
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trial  for  sheep-etealing,  in  which  the  facte  were,  that  the 
aheep  had  been  killed  on  the  hill,  and  there  skinned,  the 
robber  taking  away  the  carcase,  and  leaving  the  skin  for  fear 
of  detection  —  all  this  was  proved  in  evidence,  but  the  jury 
supposed  it  to  relate,  not  to  a  sheep  but  to  a  human  being, 
and  brought  in,  after  some  hesitation,  what  they  considered  a 
safe  verdict  of  man»laughterl 

There  was  indeed  a  genuine  sunplicity  in  some  parte  of 
the  country  which,  I  fear,  will  soon  depart  from  the  land 
altogether.  Let  me  give  an  instance.  Two  of  my  brother 
Jadges,  for  both  used  generally  to  sit,  actually  tried  this 
action  of  assault.  In  a  oertein  parish  in  Cardiganshire  a 
dead  body  of  a  new-bom  child  had  been  found.  The  over- 
seers considered  this  a  stain  on  their  territory :  they  con- 
sulted together ;  they  summoned  the  gossips  of  the  neigh- 
bourhood ;  but  they  could  find  no  clue  to  the  mother.  They 
then  hit,  I  presume  with  the  concurrence  of  the  magistrates, 
on  this  notable  expedient :  they  issued  written  notices  to  all 
women  between  the  ages  of  fourteen  and  fifly  living  within 
ten  miles  of  the  place  where  the  body  was  found  to  appear  at 
the  market-house  at  a  given  day  and  hour,  and  be  examined 
by  a  surgeon  as  to  their  state  of  health,  it  being  supposed 
that  the  mother  would  thus  certainly  be  discovered*  Strange 
to  say,  every  woman,  amounting  in  number  to  more  than  a 
hundred,  actually  appeared,  and  were  examined.  Only  one, 
indeed,  refused,  whereupon  the  overseers  and  surgeon  pro- 
ceeded to  her  house,  and  attempted  a  forcible  examination ; 
and  hence  the  action  for  assault,  and  the  divulging  to  all  the 
rest  of  the  Principality  these  strange  circumstances.  The 
poor  woman  who  brought  the  action  recovered  damages  of 
course,  which  were,  however,  only  small,  and  the  mother  of 
the  child  remained  undiscovered. 

Another  circumstance  connected  with  the  administration 
of  justice  in  Wales  was  the  influence  of  particular  counsel  — 
not  over  judges,  for  that  is  common  enough  in  England  — 
but  oyer  juries.  Few  persons  ever  obtained  this  influence, 
^ho  were  not  Welshmen,  and  few  Welshmen  ever  obtained 
the  influence  of  John  Jones  of  Ystrad*,  for  many  years 
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member  for  Carmarthen.  He  was  a  man  of  great  natural 
ability,  although  not  of  very  cultivated  talents.  He  had  con- 
siderable property,  but  chose  to  practise  as  a  barrister  on 
the  circuit,  and  thus  kept  up  and  extended  his  fame.  He 
knew  most  of  the  jurymen  by  sight  and  name,  and  they  all 
knew  him ;  he  could  talk  Welsh,  and  he  did  not  hesitate 
occasionally  to  throw  in  a  Welsh  sentence  or  two  in  the 
course  of  his  address.  His  power  of  obtaining  verdicts  was 
alniost  unexampled ;  and  on  one  occasion,  it  is  a  fact  beyond 
dbpute,  that  a  jury,  instead  of  finding  for  the  party,  plaintiff 
or  defendant,  as  the  case  might  be,  for  whom  Mr.  Jones  was 
counsel,  brought  in  a  verdict  *'  for  John  Jones." 

Speaking  of  a  great  power  of  obtaining  verdicts  naturally 
reminds  me  of  another  Welsh  Circuit  friend,  and  indeed 
Judge,  my  witty  and  lamented  colleague,  Clarke.  No  man, 
I  believe,  was  a  greater  verdict-getter  than  Nathaniel 
Gooden.  He  positively  would  not  be  reftised.  I  have  heard 
of  him  on  his  circuit,  the  Midland,  as  almost  imrivalled  in 
this  respect.  But  certain  it  was  not  by  his  depth  of  law; 
for  it  was  told  of  him,  that,  at  a  consultation  once,  some  one 
said,  "Oh,  sir,  they"  (the  defendants)  ^^say,  it  is  a  Re- 
mitter,"—  *'OhI  the  scoundrels,"  (answered  he)  "they'll 
say  any  thing."  He  was  one  of  the  most  consistent  High 
Churchmen,  and  High  Tories,  I  have  ever  knovm.  When 
men  quitted,  as  rarely  happened  in  those  days,  the  Tory 
party,  Clarke  would  really  look  aghast,  as  if  they  had 
committed  some  horrible  and  atrocious  offence,  which  he 
could  not  screw  up  his  mind  to  believe.  But  when  the 
change  happened  to  be  in  the  oppo^te  direction,  and  any 
one  came  over  to  the  Tory  side,  nothing  could  be  more 
placable;  nay,  he  treated  them  with  a  kindly  and  en- 
couraging aspect  as  men  who  saw  the  line  of  their  duty  and 
followed  it. 

He  was  great  in  the  Exchequer,  his  own  walk,  where  he 
really  was,  as  it  were,  the  cock.  I  have  seen  him  sitting  by 
his  junior  Walton,  who  had  put  some  such  utterly  illegal 
question,  as  "What  did  you  hear  the  man  say  about 
what  he  had  heard  in  the  neighbourhood  of  the  Gang  of 
Smugglers?"  When  an  objection  was  instantly  taken  on  the 
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other  side,  and  Walton  gave  up  the  question.  "Put  the 
questioni — repeat  your  question^  Mr.  Walton,"  growled 
Clarke ;  "  we  always  put  that  question  here."  However,  my 
Lord  Chief  Baron  allowed  it  not,  and  then  we  saw  Clarke's 
eyes  uplifted,  and  his  hands  thrown  up,  as  if  the  spirit  of 
improvement,  and  reform,  and  innovation,  and  any  other 
**  thing  most  abhorred  of  Tories,"  had  at  length  reached  the 
place  he  had  hoped  was  siu^  to  be  the  longest  free  from 
such  inroads,  —  the  Bench  of  the  Exchequer. 
'  Clarke  had  a  certain  kind  of  common  sense  which,  set  off 
by  his  great  warmth  of  manner  and  fine  portly  figure,  gave 
great  weight  to  his  words,  and  well  supplied  the  place  of  a 
more  finished  eloquence.  Any  approach  to  a  pleasantry  he 
Was  very  far  indeed  from  ever  making ;  it  would  have  de- 
tracted from  the  perfect  seriousness  with  which  he  ever 
entered  into  his  client's  case :  very  different  from  Vaughan, 
who,  not  merely  when  called  upon  to  laugh  the  adverse  case 
of  the  plaintiff  out  of  Coiurt,  but  also  when  of  counsel  with 
the*  plaintiff,  would  often  perform  that  ofiice.  Yet  Clarke, 
all  unintentionally  to  create  a  laugh,  and  not  very  fond  of 
any  such  testimony  to  his  powers,  would  now  and  then 
make  his  audience  merry  without  meaning  it.  As  when  the 
opposite  Counsel  had  been  pathetic  on  his  orphan  client's 
hard  lot,  "  Gentlemen,"  said  Clarke,  "  why,  I  am  myself  an 
orphan," — he  was  seventy  odd  years  old, — "  People's  fathers 
and  mothers  cannot  live  for  ever."  No  one  can  doubt  of  the 
pathos  nused  before  being  su^dfnly  dissipated  by  this  un- 
expected sidly,  —  not  of  humour,  but  of  mere  anger  at  any 
pathos  having  been  imported  into  the  cause.  So  when  a 
witness  whom  he  was  pressing  with  his  angry,  and  often- 
times scolding,  cross-examination,  suddenly  dropped  down  in 
a  fit,  and  some  said  it  was  apoplectic,  —  but  privately  Clarke 
heard  it  was  epileptic,  "My  Lord,"  said  he,  "it's  only 
epilepsy,  —  she  must  answer  the  question,"  as  if  the  Courts 
had  taken  a  distinction  between  apoplexy  and  epilepsy. 

In  my  early  days  on  the  Northern  Circuit  {the  Circuit,  as 
we  used  to  term  it,  for  it  was  in  truth  equal  to  nearly  all  the 
rest  put  together,)  I  remember  once  a  certain  Will  Lowndes, 
an  original  in  some  respects,  and  then  disagreeable.     He 
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was  excessively  prond^  being  descended  from  the  celebiAtod 
secretaiy  of  the  treasury  in'  King  William's  time ;  but  he 
pretended  to  no  knowledge  whatever  of  finance  beyond  that 
of  common  arithmetic — the  plainest  propositions  of  whidi, 
however^  he  was  quite  ready  to  dispute,  if  any  younker  should 
venture  in  his  presence  to  ^ve  an  opinion  that  two  and  two 
made  four.  His  temper  was  dogged,  rough,  and  irritable; 
and  he  took  a  pleasure  in  both  saying  and  doing  ill*natured 
things,  wherefore  when  the  wags  of  our  Bar  diose  to  pUy  a 
trick  on  Boswell  (or  as  he  called  it  ^'  ran  their  base  humour  on 
him")  by  sending  him  two  briefs,  one  in  trover  for  an  estate, 
the  other  in  ejectment  for  title  deeds.  Will  Lowndes  reacBly 
lent  his  name  as  the  leader  with  whom  Bozzy  was  to  be. 
The  latter  entered  Court  immediately  after  the  delivery  of 
the  precious  documents,  the  first  and  the  last  he  ever 
saw  marked  with  his  name,  and  with  that  of  an  attorney 
said  to  live  at  Humtoum,  North  Riding.  The  oonsfttrators, 
well  pleased,  marked  his  all-important  and  self-sufiicient  air, 
and  how  he  pressed  through  the  crowd  of  briefless  juniors 
regarding  them  with  compassion.  It  was  all  but  expected 
he  would  claim  a  bag  from  some  leader,  and  when  he  was 
observed  to  sidle  up  towards  Law,  a  privy  if  not  a  party  to 
the  jest,  the  whisper  ran  round  our  table  that  he  had  aeked  a 
bag.  It  was,  however,  not  so,  he  only  was  mentioning  the 
.curious  point  which  arose  upon  the  case  of  Hox  v.  Gull,  in 
which  conversion  of  a  freehold  was  alleged ;  and  Law  said,  the 
point  being  new,  he  recommended  him  to  consult  old  Lamb, 
who  had  been  his  pupil,  and  was  a  sound  lawyer  as  well  as  a 
good  pleader.  To  Jemmy's  annoyance  the  records,  if  ever 
entered,  were  withdrawn,  and  he  knew  the  real  extent  of  his 
good  fortune  only  from  the  attorney  general  of  the  circuit  at 
the  next  grand  night  at  Lancaster. 

One  night  a  very  happy  guess  was  made  by  Lowndes. 
Old  Raine,  father  of  my  colleague  Jonathan,  and  of  Dr. 
Mathew,  was  a  country  schoolmaster,  but  of  respectability, 
and  having  given  up  school-keeping,  had  been  raised  to  the 
summit  of  his  ambition  by  being  put  in  the  commission.  He 
was  as  crusty  of  temper  as  Lowndes  himself,  but  had  less  of 
a  gentleman  in  his  manner.      Lowndes  happened  to  come 
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into  a  box  at  die  theatre  in  York  where  Baine  had  usurped 
the  phu^  of  the  lady  on  Lowndes^s  arm,  whereupon  a  dispute 
arose,  in  the  course  of  which  Baine  somewhat  roughly  asked 
Lowndes  ''if  he  knew  who  he  was  speaking  to?"  Lowndes 
had  not  the  least  knowledge  of  the  kind,  nor  the  least  care 
about  the  matter,  and  he  quickly  made  answer — '*No,  in- 
deed— but  from  your  manner  I  should  not  wonder  if  you 
were  a  sulky  fellow  of  a  justice  whom  they  call  Old  Raine." 

The  first  time  the  ex-schoolmaster  sat  in  judgment,  a  man 
was  tried  before  the  sessions  for  robbing  a  hen-roost,  and  ac- 
quitted for  want  of  evidence  agunst  him.  The  chairman 
was  ordering  him  to  be  discharged  as  a  matter  of  course ;  but 
Baine  said,  though  he  fully  agreed,  yet  he  conceived  it  would 
be  well  to  have  him  first  whipt.  The  other  justices  repressed 
this  ebullition  of  professional  zeal,  and  explained  the  dif- 
ference between  justices  and  schoolmasters  in  respect  of 
whipping. 

Lowndes  was  afterwards  taken  up  by  Mr.  Pitt  and  G. 
Bose,  and  placed  at  the  head  of  the  department  of  taxes, 
established  to  superintend  the  increased  revenue  system.  I 
have  heard  that  he  was  found  to  be  inexpressibly  trouble- 
some to  the  Treasury  and  to  his  superiors  of  all  kinds,  and  to 
Ins  colleagues,  and  to  all  his  inferiors,  and  to  all  with  whom 
he  came  in  contact,  by  which  in  his  case  was  meant  conflict. 
But  he  also  had  one  quality  wholly  invaluable  in  that  de- 
partment. He  was  entirely  without  compassion,  and  took 
more  delight  in  rejecting  all  applications  for  remission  and 
relief,  and  even  for  justice,  than  others  did  in  yielding 
to  the  feelings  which  such  applications  address.  He  was  a 
sUdctly  honourable  man,  and  held  it  wholly  unworthy  of  a 
man  at  aU  to  let  any  consideration  interfere  with  the  punc- 
tual and  rigorous  discharge  of  his  duties — these  duties,  how- 
ever, being  rendered  far  more  easy  to  him  than  they  would 
have  been  to  most  others  by  the  natural  hardness  of  liis 
disposition.  He  was,  nevertheless,  quite  capable  of  kind  acts 
and  of  generous  sacrifices,  which  showed  that  the  roughness 
of  the  outside  came  from  temper,  and  not  from  want  of  heart. 
He  remained  in  the  tax  department  until  1816,  when  a  heavy 
blow  was  levelled  at  him  by  the  repeal  of  the  property  tax, 
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and  still  more  by  the  motion  for  destroying  all  the  returns. 
When  some  moved  to  have  them  burnt  by  the  hands  of  the 
common  hangman,  Lowndes  dryly  observed  that  he  cared 
not  whose  hands  were  employed  to  do  so  foul  a  deed ;  but  he 
knew  some  folks  who  should  be  in  these  same  hands  if  all 
had  their  deserts.  He  soon  after  retired  from  public  life  as 
if  (in  Hume's  expression)  ^^  unable  or  unwilling  to  survive 
his  beloved" — impost* 


ART.  IV.  —  BAVARIAN  CRIMINAL  PROCEDURE,  AND 
REMARKABLE  TRIALS. 

Narratives  of  Remarkable  Criminal  Trials,  translated  from  the 
German  o/*  Akselm  Ritter  von  Feuerbach.  By  Lady  Ddfp 
Gordon.    8vo.  Murray,  1846. 

This  volume  is  not  merely  to  be  considered  as  a  collection  of 
remarkable  triab.  It  has  been  treated  if  not  intended  as 
having  a  somewhat  higher  aim ;  to  some  extent  it  is  an  in«- 
troduction  to  the  English  pleader  of  the  mode  of  procedure 
enforced  by  the  Bavarian  criminal  code ;  and  there  are  some 
indicatijns  not  only  of  a  comparison  of  it  with  our  own  to 
which  no  one  can  object,  but  of  an  apparent  preference  given 
to  it  as  the  result  of  that  comparison.  ^     It  is  one  of  the 

*  See  Edinburgh  Review  for  Oct.  1845.  art.  2.,  in  which  Feuerbach's  original 
work  is  reviewed  vrith  reference  to  our  own  system  of  Procedure,  without 
censure  if  not  with  praise.  Far  more  to  our  taste  is  an  article  in  the  Number 
for  January  last  on  Scottish  Criminal  Jurisprudence,  which  with  great  justice 
points  to  the  obligations  which  English  law  reformers  are  under  to  the  Scotti!^ 
system  of  jurisprudence  in  many  late  reforms.  We  are  bound  to  acknowledge 
this  to  be  true,  and  we  hope  to  see  the  day  when  there  will  be  one  uniform  law 
in  all  the  three  kingdoms,  and  we  invite  the  co-operation  of  our  Northern 
brethren  to  obtain  this  object  Much  of  the  Scottish  law  of  property  appears  to 
us  in  a  confused  and  barbarous  state,  and  we  fear  that  some  of  the  Scottish 
lawyers  ding  to  these  errors  with  greater  pertinacity  than  we  who  live  south  of 
the  Tweed.  Free  discussion  is  what  is  first  wanted,  with  a  proper  know, 
ledge  of  both  systems,  and  next»  the  unprejudiced  preference  of  that  which  ia 
best,  whether  it  be  Scotch  or  English. 
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T)bjec(8  of  this  work  to  bring  under  the  notice  of  onr  country- 
men the  stores  of  foreign  jurists,  and  We  trust  that  having 
uheady  shown  ourselves  no  bigoted  devotees  of  our  own  l^al 
institutions,  we  shall  be  quite  willing  to  adopt  any  of  their 
laws  or  r^ulations  which  appear  to  us  on  proper  inquiry  to 
be  better  than  our  own.  We  hope,  however,  to  satisfy  our 
readers  that  in  Criminal  Procedure,  so  far  as  it  is  illustrated 
by  this  volume,  we  are  far  in  the  advance  of  our  Bavarian 
brethren.  Let  us,  however,  not  do  injustice  to  a  learned, 
amiable  and  most  zealous  law  reformer,  from  whose  offidal 
reports  these  trials  are  selected — Ans£LM  von  Feuebbach, 
"  a  man"  to  quote  the  words  of  the  preface,  "  celebrated  as  a 
judge,  a  l^islator,  and  a  writer.'*  We  shall  from  our  own 
sources  of  information  endeavour  to  make  his  efforts  known  to 
the  English  reader ;  but  having  done  this,  we  shall  also  be  able 
to  show  that  although  he  was  far  in  advance  of  his  own  age 
and  countrymen,  he  had  not  attained  to  the  light  which  we 
enjoy  on  Criminal  Procedure.  This  is  very  excusable  in 
him,  but  it  would  be  very  inexcusable  in  us  if  we  were  on 
this  point  to  retrograde. 

In  a  period  when  great  reputations  are  of  rare  occurrence, 
Anselm  von  Feuerbacb  shines  forth,  both  as  a  jurist  of  a  very 
high  order,  and  a  naan  of  diversified  pursuits,  as  will  be  shown 
when  we  state  that  he  employed  his  spare  time  in  the  trans- 
lation of  the  commentary  on  the  Sanscrtt^  poem  "  Gita 
Gowinda.''  Feuerbach,  as  is  not  unusual  with  German 
lawyers,  passed  the  first  years  of  matiu*e  age  as  the  pupil  of 
the  German  philosopher,  Keinhold,  and  the  works  of  Kant, 
Locke,  and  Hume,  were  those  that  he  principally  studied, 
and  which,  there  can  be  no  doubt,  gave  direction  and  iinpulee 
to  his  mind.  His  very  first  attempts  were  such  as  lead  to 
the  indication  of  the  principles  on  which  lasv,  Ae  science  of 
law,  judicial  procedure,  and  its  corollaries  are  based ;  and  it 
may  be  is  interesting  to  know  that  it  was  Hobbes  whose  bold 
axioms  Feuerbach  first  attacked.  Thus  appeared,  amongst  the 
earliest  of  his  works,  "  Anti-Hobbes,  or  on  the  Limits  of 
Civic  Authority,  and  the  coercive  Powers  of  Citizens  towards 
their  Rulers."    Erfurt,  1798. 
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But  Feuerbach  was  not  destined  to  lead  a  mere  eoni- 
templative  life.  He  knew  too  well  tibat  the  fulcrum  of 
man's  exertions  is  to  be  found  somewhere ;  and  his  ^^  En- 
quiries on  the  Crime  of  High  Treason"  (Erfurt,  1798.) 
placed  him  at  once  among  the  honourable  phalanx  of  think- 
ing criminal  jurists^  and  procured  him  a  professcMTship  of  Law 
at  the  University  of  Jena,  where,  at  that  period,  Groethe,  as 
Secretary  of  State  at  Weimar,  took  an  interest  in,  and  vivi- 
fied every  thing  into  which  life  could  be  possibly  infused. 
In  this  situation  Feuerbach  produced  his  ^^  Manual  of  the 
Common  Criminal  Law  of  Germany"  (Lehrbuch  des  ge- 
meinen  in  Deutschland  geltenden  peinlichen  Privatrechts. 
Giessen,  1801).  It  went  through  nine  editions  (last  in  1826, 
a  success  equalled  by  no  other  criminal  text-book,)  and  placed 
our  author  at  once  at  the  head  of  the  authors  and  thinkers 
in  this  department.  He  proclaimed  himself  therein  as  ad- 
hering to  the  new  school  of  criminal  jurists,  called  the  RiffarisiSf 
who  chiefly  lay  stress  on  the  conflict  of  judicial  decisions, 
and  leave  the  judgment  entirely  to  the  dictum  of  a  criminal 
code.  After  some  short  stay  at  the  Universities  of  Kiel  and 
Landshut,  at  which  latter  place  he  first  received  the  honouiv 
able  call  to  compose  the  draft  of  a  criminal  code  of  Bavaria^ 
he  was  transferred  to  Munich,  where  subsequently  he  was 
made  a  privy  councillor  in  the  department  of  the  secretary  <^ 
state  of  justice.  In  1806,  already  a  thorough  re-modelling  of 
criminal  procedure  in  Bavaria  had  begun,  including  the  tardy 
abolition  of  torture,  and  a  new  mode  of  proceeding  agwist 
criminals  denying  their  guilt ;  which  enactments  were  drawn 
out  by  Feuerbach,  and  to  which  we  shaU  hereafter  advert 
Ejiowing,  as  every  one  does,  the  immense  labour  which  the 
conflict  of  Codes  of  Law  has  caused  in  all  times  and  coun- 
tries— most  of  them  compiled  by  commissions  and  the  like 
numerous  bodies'  of  men — it  is  a  fact  well  worth  recording, 
that  it  was  one  man  who  not  only  made  a  code  of  law  for  his 
native  land,  but  one  which  was  adopted  subsequently  by 
others.  Such,  however,  was  the  case  with  Feuerbach,  who 
had  the  ori^ative  faculty  possessed  by  so  few.  The  Cri- 
minal Code  (Strafgesetzbuch  ftir  das  Konigreich  Bayem, 
Munich,  1813),  examined  and  slightly  dianged,  obtidned,  on 
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the  16th  of  Maj  of  the  same  year,  the  royal  approbation,  and 
was  forthwith  introdaced  into  the  organisation  of  the  stata 
Fenerbaoh's  oriminal  code  wto  afterwards  received  in  ioto  in 
the  dukedom  of  Oldenbtirg:  and  even  in  the  kingdom  of 
Wiirtembeig,  in  the  grand  duchy  of  Weimar^  and  other 
eountrieB,  Fenerbaoh's  code  was  made  the  baas  and  ground-* 
work  of  the  crimkial  law  of  the  land.  In  1^07  he  obtained 
the  royal  commaiid  to  adapt  the  Code  NapoUon  into  a  general 
code  <^  dyil  law  for  the  Bayaiian  kingdom^  which,  although 
oompleted  by  Feuei^)aob9  has  not,  we  beliere,  yet  been  in-* 
troduced  or  acted  on. 

With  a  mind  expanded  over  sudi  vast  concerns,  Feuerbach 
eould  BOt  remain  a  stranger  to  anything  progresrive,  or  bear-* 
rag  on  the  interests  of  humanity.  Thus^  when  the  people  of 
Gtermany  rose  against  the  sway  of  Napoleon,  our  author  pub* 
Kshed  his  little  work,  entitled  **  On  German  Liberty,  and  the 
Bepreseiitation  of  Oerman  Nations  by  Parliaments"  (Ueber 
deutsohe  Freibeit  und  Yorstellung  deutscher  Yolker  durcb 
Laodsttinde.  Leipzig,  8vo.)  But  his  widies  and  daims  have 
temuned  as  yet  unheeded  by  the  crowd  of  German  monarchs. 
The  trial  by  jury,  and  its  diverse  and  manifold  organisation 
in  diflferent  countries,  also  engaged  his  attention. 

In  the  year  1817  Feuerbach  was  raised  to  the  chief  presi-* 
dency  of  the  Court  of  Appeals  at  Anspach ;  but  being  ever 
anxious  for  instruction  and  improvement,  he  undertook,  in 
1821,  a  journey  to  France,  Belgium,  and  the  late  French 
possessions  on  the  Rhine,  in  order  to  study  the  forms  of  ju- 
dical procedure  in  those  countries,  the  results  of  which  he 
published  in  a  very  comprehensive  and  practical  work,  en- 
titled ^  On  the  Judicial  Constitution  and  Procedure  in 
France'*  (Ueber  die  Gericfatsverfassung  und  das  gericht- 
Uche  Yerfahren,  GKessen,  1825).  Here  he  explained  the 
mechanism  and  organisation  of  the  judicial  forms  of  the  Code 
Napol6on,  whidi,  although  capable  of  improvement^  are  still 
a  splendid  monument  of  the  human  mind ;  the  more  so,  if  we 
consider  that  they  were  not  the  result  of  a  long  transitory 
state  oi  gradual  improvements,  but  owing  to  the  legal  galaxy 
of  one  generation  of  men,  one  of  the  last  of  whom,  Royer 
CoUard,  has  recently  departed  from  us.    As  Feuerbach  never 
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sought  for^  nor  ever  had^  richesj  the  expeno^  of  his  jonmeyr 
were  defrayed  by  Government.  Subsequently  he  continued 
to  live  at  Anspach  and  Munich,  devoted  to  his  duties  and 
studies.  But  nothing  ever,  which  bore  on  the  public  good  of 
his  country,  remained  foreign  to  him;  and  when^  in  18225 
certain  retrograde  religious  establishments,  called '  Pres- 
byteries, were  to  be  created  in  Bavaria,  he  strongly  pix^teeted 
against  them.  His  miscellaneous  works  were  the  last  he  sent 
to  press,  in  1833.  Having  gone  on  a  journey  to  Schwalbach, 
he  died  in  his  native  city,  Frankfort,  on  the  ninth  day  of  the 
same  year,  aged  fifty-eight. 

It  will  thus  be  seen  that  Feuerbach^s  life  was  devoted  not 
simply  to  the  practice  of  the  law,  but  to  its  improvement  as 
he  found  it ;  and  no  doubt  he  did  greatly  improve  it :  and 
we  have  no  intention  of  denying  his  merit  either  as  a  lawyer 
or  as  a  legislator.  But  the  question  whieh  has  been  raised  by 
this  book  is  not  whether  Feuerbach  was  not  an  eminent  and 
praiseworthy  person,  or  whether  his  criminal  code  was  not  in 
many  respects  far  better  than  that  which  preceded  it>  as  to 
wliich  no  doubt  exists,  but  whether  his  mode  of  ascertaining 
the  guilt  or  innocence  of  a  person  suspected  of  a  crime  id  better 
than  that  pursued  by  our  English  criminal  code ;  and  here 
we  think  there  is  very  great  doubt  indeed.  We  are  very 
glad  that  torture  was  abolished  in  Bavaria  in  1806,  but  still 
more  glad  that  the  Judges  of  England,  as  early  as  the  trial 
of  Felton  for  the  murder  of  the  Duke  of  Buckingham^  in 
1628,  declared  that  no  such  proceeding  was  allowable  by  the 
law  of  England,  and  that  it  has  been  entirely  discontinued 
since  the  year  1640.  * 

But  let  us  examine  a  litUe  the  system  of  Procedure 
pursued  by  the  Bavarian  Code;  there  are  two  features  in 
it  which  distinguish  it  from  the  Criminal  Code  in  England. 

First  —  It  calk  on  the  tribunals  to  convict  on  proof  short 
of  legal  certainty,  regulating  the  severity  of  the  punish* 
ment  by  the  approach  to  full  proof;  this  full  proof  or 
l^al  certainty,  not  as  in  England  depending  on  the  ulti* 
mate  impression  made  on  the  minds  of  those  who  are  called 

*  See  Jurdine^s  Reading  on  Torture,  57. 
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on  to  judge  of  the  fiicte,  but  on  the  contrary  depending 
on  the  conformity  of  the  evidence  with  certain  artificial 
rules  of  judgment  prescribed  by  the  law. 

This  distinction  the  Bavarian  Code  has  in  common  with 
many  other  German  Codes.  The  principle  in  its  concrete 
form,  we  think  objectionable,  because  we  are  opposed  to 
any  system  which  fetters  the  ultimate  ^^  finding,"  or  which 
plitces  it  on  any  other  footing  than  the  impression  produced 
on  the  minds  of  those  who  are  to  pronounce  the  verdict ; 
but  redudng  it  to  its  elementary  state,  and  using  it  to 
r^olate.  the  punishment  according  to  the  d^ree  of  certainty 
which  the  evidence  produces  on  the  judicial  mind,  we  tlunk 
it  may  wdl  deserve  a  more  careful  examination  than  has 
been  bestowed  on  the  subject  in  England. 

Secondly.  —  The  second  feature  of  the  Bavarian  Code  is 
new  to  us  in  the  form  which  it  there  takes. 

It  appears  that  the  confession  of  the  accused  being  one 
of  the  conditions  of  complete  proof,  the  punishment  of 
death  cannot  be  inflicted  until  confession  is  obtained. 

To  obtain  confession  the  Judges  are  armed  with  powers 
which  enable  them  (perhaps  call  upon  them)  to  subject 
the  accused  to  pain  far  greater  than  was  imposed  by 
judicial  torture  in  it«  antiquated  form.  It  is,  in  truth, 
judicial  torture  increased  in  intensity  by  being  applied  to 
the  mind  instead  of  the  body ;  or  rather  to  mind  and  body 
instead  of  the  body  alone. 

The  prisoner  is  subjected  day  after  day,  and  year  after 
year,  to  never-ending  cross-examination,  to  which,  if  he 
refuses  to  submit,  he  is  coerced  by  blows.  He  is-  imprisoned 
au  secret.  The  chaise  against  him  is  concealed ;  one  of 
the  objects  of  questioning  him  being  to  obtain  it  from 
himself  for  the  purpose  of  using  his  knowledge  of  it  against 
hmu  Melo-dramatic  scenes  are  prepared  in  which  a  witness 
is  suddenly  produced ;  such  scenes  being  garnished  with  the 
requisite  theatrical  "  properties "  of  skulls,  bones^  or,  when 
the  managers  are  lucky  enough  to  find  them^  bleeding 
corpses!  Why  ghosts  should  be  discarded,  we  know  not. 
Such  miserably  jugglery  cotdd  not  be  further  disgraced  by 
any  absurdity  however  revolting. 
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Are  we  not  then  justified  in  saying,  that  all  this  is  only 
another  phasb  of  jiidioial  torture,  worse  than  the  former 
because  of  longer  endurance  ?  The  rude  expedients  of  formef 
times  destroyed  the  body  in  the  process  of  the  torture ;  this 
was  the  difficulty  whidi  in  the  case  of  Damiens  was  en- 
eoimteredv  but  not  overcome,  by  that  execrable  body  of 
$avan8  who,  to  the  disgrace  of  science  and  their  own 
immortal  infamy,  prepared  an  ekborate  report  on  the  best 
means  for  ensuring  the  maximum  of  su£fering  to  their  un*- 
happy  yictim,  so  applying  their  torments,  that  exquisite 
aa  they  were,  they  should  bring  no  relief  by  death,  except 
after  the  longest  pos^ble  interral  of  agony. 

The  Bayaiian  artists  may  congratulate  th^nselvee  on 
overcoming  the  difficulties  which  baffled  the  inferior  skill 
of  their  Parisian  brethren.  Can  it  be  this  victdry  which 
has  gained  all  but  approbation  in  this  country  and  from 
English  writers  for  this  part  of  the  Code  ?  Has  lite  great 
work  of  Beccaria  never  crossed  the  Bhoetian  Alps?  Are 
the  wise  men  of  Bavaria  in  a  state  of  comfortable  uncon- 
sciousness that  their  proceedings  arc  a  horrible  be^ng 
the  question  of  guilt  in  the  very  act  of  trying  the 
issue  of  guilt  or  innocence  ?  Suppose  one  of  these 
victims,  Biembauer  for  instance,  had  foreseen  his  five 
years  of  torture,  recorded  as  they  are  in  the  forty-two 
folios^  of  his  cross-examination,  had  implored  his  judges 
as  a  favour  to  spare  him  that  prolonged  agony,  to  be  infficted 
as  a  means  of  ascertaining  his  guilt  or  innocence,  and  as  an 
act  of  mercy  to  convict  him  at  once  and  without  trial,  and 
thus  mitigate  and  end  his  sufferings,  what  possible  answer, 
that  would  hot  either  cover  them  with  infamy,  or  send  them 
to  Bedlam,  could  they  have  made  ? ' 

English  lawyers  are  accused  of  being  men  of  practice  to 
the  exclusion  of  theory.  No  doubt  if  actum  is  pursued  to  the 
ntter  exclusion  of  cantemplationy  it  is  pursued  too  far ;  yet 
we  could  wish  those  who  fflgh  after  le^  theories  and  theo- 
rists to  remember  that  in  every  country  in  which  law-theories 

^  Preface,  tUi.    . 

'  Tliat  an '  innocent  person  may  confess  himself  guilty,  is  by  no  means  an 
imaginary  case*     Se^  Mem.  of  Romilly,  vol.  ii«  p.  182.,  and  3  L.  R,  439.  448, 
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hare  had  their  swing,  law  has  always  pursued  one  cours^ 
while  conmion  sense  and  eommon  justice  have  taken  another. 
Nothing  but  being  themselves  men  of  the  world,  acted  upon 
stnn^ly  by  the  feelings  and  opinions  of  their  fellow-men, 
can,  we  bdieve,  preserve  the  lawyers  of  any  country  from 
becoming  aliens  to  the  views  and  sympathies  of  the  community 
at  large.  *  The  ultimate  consequence  of  such  alienation  is 
always  that  society  rushes  into  the  opposite  extreme.  Forms 
are  destroyed,  ssui  with  them  the  essential  distinction^ 
between  right  and  wrong  are  thrown  down.  The  adminis- 
tration of  law  becomes  short,  it  is  true,  but  it  is  a  short  road 
tobjustice.  It  becomes  the  "sword  of  the  oppressor  in- 
stead of  the  shield  of  innocence." 

If  our  readers  are  inclined  to  think  we  are  unnecessarily 
warm  in  this  matter,  we  beg  they  may  read  attentively  the 
present  volume,  and  we  will  now  help  their  perusal  a  little. 
The  mode  of  procedure  on  the  point  alluded  to  is  thus 
shortly  noticed  in  the  preface :  — 

^  In  Bavaria  on  the  discovery  of  any  crime  the  Unterstichungs^ 
Rkhter  {examining  Judge\  —  and  Feuerbach  once  filled  that  office 
which  in  fact  combines  the  duties  of  public  prosecutor  with  that 
of  Judge,  —  instantly  sets  about  collecting  evidence.  Those 
againsi  whom  he  finds  any  reasonable  ground  of  suspicion  are  at 
once  apprehended  and  kept  in  prison  untu.  theib  guilt  ob  in- 
HocsNcE  BE  PBOVED.  The  Judgc  meanwhile  endeavours  to  trace 
back  the  prisoner's  life  to  his  very  cradle,  to  make  himself 
thoroughly  acquainted  with  his  character  and  disposition,  in  order 
tkenee  to  infer  whether  he  be  or  be  not  a  man  likely  to  have  com* 
mitted  the  crime  imputed  to  him.  To  this  end  witnesses  are  ex- 
ftmmed."    Preface,  p.  iv. 

Now  this  may  be  all  very  well  if  the  person  imprisoned  is 
guilty.  But  suppose  he  is  innocent.  This  appears  to  us 
to  alter  the  case  a  little.  While  the  Judge  is  tracing  back 
the  prisoner's  life  to  the  cradle,  and  making  himself  tho- 
roughly acquainted  with  his  character  and  disposition,  and 
quietly  satisfying  himself  in  his  study  whether  he  is  on  the 
whole  a  man  likely  to  have  committed  the  crime,  the 
prisoner  is  confined  within  four  walls,  and  plunged  in  all  the 
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horrors  and  degradation  of  a  prison.  It  may  be  a  very 
curious  and  interesting  inquiry  to  weigh  all  the  probabilities 
of  guilt  and  innocence ;  to  trace  back  the  whole  history  of 
the  career  of  any  given  person  to  whom  crime  is  imputed ; 
it  certainly  did  give  Feuerbach  **  ample  opportunity  for 
the  exercise  of  his  extraordinary  power  of  penetrating  the 
recesses  of  the  human  heart  and  of  divining  the  sccf  et  motives 
of  human  action."  —  Preface,  p.  m.  The  doubt  is  how  far 
this  system  can  be  justified.  Let  us  give  the  words  of  the 
learned  Judge  himself. 

.  In  the  preface  to  the  **  Documental  Exposition  of  remark- 
able Crimes,"  from  which  this  volume  is  selected,  our  author 
states,  that  they  are  a  review  and  enlarged  work  on  former 
editions,  which  were  called  "  Merktciirdiffe  Criminalrechts- 
fdlUy^  and  he  states  the  limits  within  which  he  tlien  began 
his  undertaking.  Being  at  that  period  Privy  Beferendarius 
in  the  Ministry  of  Justice,  only  such  cases  came  under  his 
cognisance,  where  either  capital  punishment  had  been  awarded 
by  the  Courts,  and  had  to  be  decided  upon  by  the  Sovereign ', 
or  where  criminals  sentenced  to  minor  punishment  had 
petitioned  for  a  commutation.  The  duty  of  the  author  was  to 
bring  these  cases  in  such  a  shape  as  to  be  read  by  the  King, 
which,  as  a  matter  of  course,  precluded  any  searching  detail 
or  extraneous  observation.  Still,  many  cases  had  been  re^ 
ported  in  that  shape  in  former  editions  of  the  work.  What 
opportunity  Feuerbach  had  obtained  in  this  respect  hereafter, 
he  thus  graphically  states : — 

"Being,  for  the  last  ten  years,  placed  at  the  head  of  the 
supreme  tribunal  of  a  province,  *  composed  of  the  most  distinct 
elements,  counting  half  a  million  of  people  of  different  creeds  and 
professions,  thriving,  active,  and  congregated  in  considerable 
towns,  —  my  duty  being  merely  the  leading  and  directing  of  the 
judicial  power  —  I  have  found  myself  near  an  untarnished 
source  of  remarkable  law  cases,  it  being,  in  fine,  optional  for  me 
how  far  and  to  wliat  points  I  would  direct  my  attention.     Thus 

'  In  most  parts  of  Germany,  for  instance  in  Austria,  things  were  mana^rcd 
f>rmer1y  so  as  to  make  it  appear  that  it  was  the  Sovtrtign  who  had  pronounced 
sentence  of  death.  This  anomaly  has  of  late  heen  remedied.  Stijl,  in  Auslrim 
it  b  the  Emperor  who  has  to  sign  the  warrant  for  every  execution. 
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liare  pASsed  before  me, — omitting  the  cases  of  Ciyil  liaw,— 
abnost  all  ideas  and  positions  of  criminal  jurisprndencey  embodied, 
as  it  were,  in  the  most  diversified  and  varied  cases,  —  so  aa  to 
change  the  halls  of  Courts  into  a  sort  of  lecture  rooms,  where 
Nature  herself  propounded  her  doctrines  in  most  remarkable  ex- 
amples, and  which  I  never  left  without  either  increasing  my  stock 
of  private,  or  at  least,  human  experience.  What,  beside  the 
judicial  part  of  procedure,  most  excited  my  research,  or,  if  you 
will,  my  curiosity,  was  that  which  lies  either  entirely  without 
the  limits  of  judicial  adjudication,  or  only  slightly  approaches 
them,  viz.  the  nature  of  incentives,  which,  at  times,  of  a  praise- 
worthy, nay,  noble  kind,  still,  under  given  circumstances,  by  the 
coincidence  of  more  distant  or  nearer  causes,  determine  man's  will 
to  wander  towards  criminal  resolves,  —  the  especial  cast  of  the 
diaracters  of  criminals,  before,  during,  and  after  the  dismal  deed ; 
in  fine,  those  germs  of  criminality,  hidden  in  the  innermost  folds 
of  the  mind ;  those  threads,  very  delicate  and  subtle,  of  which,  in 
many  cases,  passions,  error,  or  ignorance  weave  that  tissue,  which,  if 
man  does  not  evade  it  in  time,  or  allows  his  superior  faculties  to 
sleep,  will  soon  enchain  his  will,  and  then,  with  uncontrollable 
power,  still  the  consequence  of  one  crime^  hurl  him  into  the 
ahyss  of  perdition.  The  history  of  crimes,  well  treated  in  an 
historical  point  of  view,  is  of  no  slight  importance  for  the  eluci- 
dation and  the  practice,  nay,  the  correctness  and  enlargement  of 
jorisprudence ;  it  opens,  on  the  other  hand,  in  the  pursuing  and 
picturing  of  the  physiological  process  of  criminal  actions,  a  rich 
mine  of  knowledge,  both  of  man  and  mind,  and  assists,  con- 
sequently, that  vast  department  of  human  endeavours,  which  has 
the  improvement  of  their  kind  for  its  nearer  or  remoter  object. 
£ven  some  larger  or  smaller  chapters  of  the  history  of  states  and 
nations  will  become  more  intelligible  to  him  who  might  have 
obtained  a  clue  to  the  character  and  the  motives  of  many  a  great 
action  in  the  annals  of  criminal  Courts.  "  If  a  Linnaeus,"  says 
Schiller,  "were  to  rise  for  the  human  species,  as  we  had  one 
for  the  other  kingdoms  of  nature,  who  would  classify  man  accord- 
ing to  instincts  and  propensities,  how  would  we  be  astonished  to 
find  some  whose  crimes,  circumscribed  within  the  narrow  palings 
of  private  life,  are  now  stifled  by  the  grasp  of  the  law,  —  ranking 
akin  to  the  monster  Borgia."  —  Preface,  pp.  ix.  and  x. 

But  an  Englishman  perhaps  may  be  prejudiced  enough  to 
doubt  whether,  —  however  interesting  the  process  may  be,  — 


6i  liatkirian  Criminal  Procedure, 

-vre  have  the  right  tiiua  to  use  our  fellow-creatures,  and  on 
the  mere  suspicion  of  guilt  to  shut  them  up,  and  pursue  this 
sort  of  inquiry  respecting  them  **  until  their  guilt  or  in- 
nocence appear."  But  is  this  all  ?  Let  us  see  how  the  accused 
person  himself  is  treated  by  the  learned  Judge.  One  miserable 
wretch,  suspected  of  a  double  murder,  is  thus  introduced  to 
the  bodies  of  his  supposed  victims,  and  with  him  his  mistress, 
who  was  thought  to  be  an  accomplice. 

^<  Paul  Forster  was  brought  in  first ;  he  stepped  into  the  nxmi, 
and  between  the  two  corpses,  without  the  slightest  change  of 
countenance.  When  desired  to  look  at  them,  he  gazed  steadfastly 
and  coldly  upon  them,  and  replied  to  the  question  whether  he 
knew  the  body  on  the  right:  'No,  I  know  it  not;  it  is  quite 
disfigured:  I  know  it  not.'  And  to  the  second  question:  'Do 
you  know  this  one  to  the  leflt?'  he  answered  in  the  same 
manner,  '  No,  she  has  lain  in  the  grave,  I  know  her  not.'  When 
asked  how  he  knew  that  the  body  had  lain  in  the  grave,  he  re- 
plied, pointing  to  the  face,  'Because  she  is  so  disfigured;  tiie 
face  is  quite  decayed  here  I '  On  being  desired  by  the  Judge  to 
point  out  the  exact  spot  which  he  thought  so  decayed,  with  a 
constrained  air,  but  with  the  coarsest  indifference,  he  grasped  the 
head  of  the  murdered  woman,  pressed  the  brow,  the  broken  nose, 
and  the  cheeks  with  his  fingers,  and  said  quite  coolly,  'Here^ 
you  may  see  it  cleariy ! '  He  attempted  to  evade  every  question 
addressed  to  him  by  the  Judge,  by  afiecting  that  the  idea  of 
murder  was  so  utterly  foreign  to  him,  that  in  all  innocence  and 
simplicity  he  mistook  the  deadly  wounds  for  the  result  of  decay. 
All  the  endeavours  of  the  Judge  to  wring  some  sign  of  embarrass- 
ment  or  feeling  from  this  man  as  he  stood  between  his  two  victim^ 
were  vain  :  his  iron  soul  was  unmoved.  Only  once,  when  asked, 
*  Where,  then,  is  the  corn-chandler  to  whom  the  house  belongs  ?  * 
he  appeared  staggered,  but  only  for  a  moment.  The  Judge  went 
so  far  in  his  zeal  as  to  desire  him  to  hold  the  hands  of  both 
corpses,  and  then  to  say  what  he  felt.  Without  a  moment's 
hesitation,  Forster  grasped  the  cold  hand  of  Baumler  in  his  right, 
and  that  of  Schiitz  in  his  left  hand,  and  answered,  — '  He  feds 
cold,  —  ah !  she  is  cold  too  ; '  an  answer  which  clearly  contained  a 
sort  of  contemptuous  sneer  at  the  Judge's  question.  During  the 
whole  scene,  the  tone  of  his  voice  was  as  soft  and  sanctimonious, 
and  his  manner  as  calm,  as  his  feelings  were  cold  and  unmoved. 
His  mistress's  behaviour  was  very  difierent.      She  was  much 
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Aaken  on  entering  the  room.  When  desired  to  look  at  the  dead 
bodie8>  she  did  so,  but  instantly  tiurned  away  shuddering,  and 
asked  for  waten  She  declared  that  she  knew  noUimg  of  these 
persons,  or  of  the  manner  of  their  dc^th.  She  said  that  she  had 
learned,  that  she  was  supposed  to  be  implicated  in  the  horribte 
deed  from  the  populace,  who  crowded  in  thousands  round  the 
carriage  which  brought  them  from  FtLrth  to  Niimberg,  calling  her 
a  murderess,  striking  her  with  their  fists  and  sticks,  and  ill-using 
her  in  every  way.  But  that  God  would  manifest  her  innocence, 
and  that  she  could  bring  witnesses  to  prove  that  she  had  not  left  her 
home  at  Diesbeck  for  some  weeks.  Her  evident  compassion  for 
the  victims,  and  horror  of  the  crime,  spoke  more  in  favour  of  hef 
innocence  than  her  tears  and  protestations.  An  alibi  was  sub- 
sequently most  clearly  proved."    pp.  10 — 12. 

It  seems,  therefore,  that  the  real  murderer  was  perfectly 
indifferent  to  the  sight  of  the  bodies^  and  the  innocent  person 
was  agitated  and  affected :  and  surely  this  is  only  what  was 
to  be  expected.  A  person  who  would  deliberately  commit  a 
murder  is  probably  not  likely  to  be  moved  by  the  sight  of 
the  murdered  body ;  but  most  other  persons  would  show  visi- 
ble symptoms  of  horror  and  uneasiness.  This  clearly  appears 
from  other  instances  in  the  same  volume.  Thus  Raushmaier, 
although  clearly  guilty,  "  when  the  corpse  was  shown  him  in 
the  churchyard,  was  cool  and  unembarrassed.  He  showed  no 
emotion,  and  professed  ignorance  of  the  body  exposed  to 
view."— p.  286.  On  the  other  hand,  a  poor  woodcutter,  named 
Abraham  Schmidt,  is  suddenly  arrested  on  a  charge  of  murder, 
and  shortly  aft;erwards 

"  Rupprecht's  dead  body  was  shown  to  him,  and  he  was  asked 
whether  he  recognised  it.  '  This,'  he  answered,  *  is  Mr.  Rup- 
precht.  I  can  swear  to  you  by  my  conscience  and  my  honour, 
and  to  Almighty  God  by  my  hope  of  salvation,  that  I  never  in- 
jured this  man ;  for  I  never  saw  him  before  in  all  my  life.'  ^  You 
say  you  never  saw  him  before  now,  how  then  do  you  know 
him?'  *I  heard  of  him  from  the  people  here,  and  in  the  public- 
house  ;  besides,  I  saw  him  yesterday.  My  heart  and  my  soul  are 
free  from  guilt  I  never  harmed  this  man.  I  am  in  your  power, 
and  you  may  do  with  me  what  you  will.  I  am  a  child  of  innocence.' 
When  the  acctued  first  entered  the  room  he  appeared  much  op' 
pressed  and  overcome^  but  while  asserting  his  innocence  his  firm- 
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nett  sodn  retilni^  At  first  the  tcciiBed  did  not  seiem  embtrrasted, 
and  answered  readilj,  but  Bippeue^  anxioiis  to  avoid  entering  into 
details;  and  on  being  UAd  that  he  eontradicted  himself,  he  grew 
imp€Uieniy  henUUed,  coughed,  and  tkOmped.  He  did  not  encounter 
the  searching  gaze  of  the  Jndge,  bnt  looked  down^  or  on  one  ade." 
—p.  123. 

The  innocence  of  the  poor  Schmidt  was  afterwards  dearly 
established,  and  he  was  discharged.  Of  what  use,  then,  we 
may  ask,  is  this  offensive  proceeding  ?  It  seems  rather  likely 
to  mislead  the  Judge  than  otherwise,  and  is  clearly  a  relic  of 
a  barbarous  age.  ^ 

But  it  is  obvious  that  the  body,  as  a  whole,  must  soon 
moulder  away.  The  Judge,  however,  evidently  looks  with  a 
wishful  eye  upon  its  remains.  If  the  whole  cannot  be  pro- 
duced, he  renders  a  part  of  it  available  for  his  purposes. 
We  will  make  a  short  extract  from  Riembauer's  case.  He 
was  a  priest,  accused  of  the  murder  of  a  cidevant  cook  and 
concubine,  one  Anna  Eichstadter,  who  was  ''  a  well-shaped, 
tall,  broad-shouldered  woman,  remarkable  (among  other 
things,  which  is  important  in  the  sequel) /dr  two  rows  of  most 
beautiful  teeth.^ 

^  As  Riembauer  could  not  be  moved  l)y  admiration,  exhortation, 
argument,  or  evidence,  the  Judge  attempted  to  find  a  way  to  bis 
conscience  through  his  imagination.  The  trial  had  now  lasted 
two  whole  yearSy  when  the  Judge  appointed  All  Souls*  Day  in  1815, 
the  eighth  anniversary  of  the  murder,  for  a  new  examination,  the 
eighty-eighth  in  number.  It  commenced  at  4  P.  m.,  and  was  in- 
tended to  convince  him,  by  the  overwhelming  mass  of  evidence 

*  It  was  an  old  fancy  that  the  murdered  body  bleed*  on  the  touch  or  even  in 
the  presence  of  the  murderer.  It  is  thus  alluded  to  in  Richard  the  Third. 
The  Lady  Anne  says  to  Gloster:  — 

—  See,  see,  dead  Henry*8  wounds 
Open  their  congeal'd  mouths  and  bleed  afresh : 
Blushf  blush,  thou  lump  of  foul  deformity, 
For  *tis  thy  preitHce  that  exhales  this  blood 
From  cold  and  empty  veins  where  no  blood  dwells : 
Thy  deed,  inhuman  and  unnatural,  ^ 

Provokes  this  deluge  most  unnatural. 

Act  i.  sc.  3. 

And  see  various  other  references  to  the  same  purpose  in  Malone*s  Shakspere. 
Mr.  Toilet  observes  that  the  opinion  is  derived  from  the  Northern  nations. 
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collected  against  him,  of  the  inntility  of  further  denial,  and  to  work 
upon  his  feelings  more  powerfully  than  usual,  by  admonition  and 
appeal  to  his  recollections.  But  he  remained  unmoved  as  ever. 
Ai  midnight  thejudgey  after  addressing  the  accused  in  most  moving 
language^  suddenly  raised  a  cloth,  under  which  lay  a  skull  upon  a 
black  cushion.  ^  This,^  said  the  judge,  ^  is  the  skull  of  Anna  Eich- 
ttadtery  which  you  may  easily  recognise  by  the  beautiful  teethJ 

"  Riembauer  started  from  his  seat,  stared  wildly  at  the  judge,  then 
smiled  in  his  usual  manner,*  and  stepped  aside  to  avoid  looking 
straight  into  the  empty  sockets  of  the  eyes,  but  quickly  recovered 
himself,  and  said,  pointing  to  the  skull,  ^  Could  this  skull  speak,  it 
would  say,  "  Riembauer  was  ray  friend,  not  my  murderer."  He 
added, —  <  I  am  calm,  and  can  breathe  freely  ;  but  I  am  pained  by 
l>eiDg  exposed  to  such  scenes,  and  by  the  charge  brought  against 
me.  To-morrow  (for  Riembauer  still  asserted  that  the  murder  took 
place  on  the  3d  of  November)  is  the  anniversary  of  the  day  on 
which,  some  years  ago,  at  my  return  from  Pirkwang,  I  found  the 
whole  body  lying  dead  in  my  room,  as  now  I  find  this  skulL  As 
a  citizen,  I  ever  stand  in  need  of  the  king's  mercy,  but  not  as  a 
criminal'  When  the  report  had  been  read  and  signed,  the  judge 
again  led  him  up  to  the  skull,  which  he  held  before  his  eyes  while 
he  exhorted  him  to  confess. 

"Riembauer  betrayed  some  emotion,  but,  with  his  usual  hypo- 
critical smile  thus  addressed  the  skull  in  a  solemn  tone :  —  *  Oh  ! 
if  thou  couldst  but  speak,  thou  wouldst  confirm  the  truth  of  my 
assertions.' "  p.  100. 

Now  we  could  not  believe  this  munuuery  possible  if  we 
had  not  the  best  evidence  that  it  was  actually  performed  by 
a  person  filling  an  eminent  judicial  character.  After  enduring 
years  of  this  kind  of  torture,  Biembauer  confessed  himself 
pulty.  Of  what  value  was  the  confession — so  extorted? 
But  if  entirely  innocent,  would  it  be  xinreasonable  that  under 
the  circumstances  here  detailed  he  should  not  show  some 
emotion  at  the  production  of  the  skull,  or  one  alleged  to  be 
80,  of  a  person  with  whom  he  had  been  on  terms  of  the 
closest  intimacy  ?  And  this  is  actually  the  system  of  Cri- 
minal Procedure  which  is  presented  to  us  for  our  admiration, 
if  not  adoption  I 

We  must  now  make  another  remark  on  this  collection  of 
Crinunal  Trials.  We  have  read  it,  as  in  duty  bound,  but  it 
has  bdeed  been  a  painful  one,  and  only  to  be  accomplished 
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at  long  intervals.  Our  stomach  is  not  yery  squeamish  in 
such  matters^  but  a  more  miserable  display  of  sordid  ruffian- 
ism we  have  never  seen  than  is  here  pven.  There  are  many 
d^ees  and  distinctions  in  crime^  and  assuredly  a  more  des- 
picable set  of  murders  than  is  collected  in  this  volume  it  has 
never  been  our  lot  to  hear  pf.  "With  one  exception,  that  of 
Ludwig  Steiner,  who  seems  to  have  been  a  bold  fellow 
enough,  the  criminals  are  all  actuated  by  the  most  paltry 
motives.  In  twelve  cases  of  murder,  three  were  committed 
chiefly  from  the  desire  felt  by  the  murderers  to  possess  them- 
selves of  the  clothes  of  their  victims.  The  Antonini  family, 
husband  and  wife,  and  wife's  brother,  a  boy,  conspire  to 
murder  a  poor  girl,  one  Dorothea  Blankenfeld,  who  was 
travelling  under  their  escort,  and  who  had  never  offended 
any  of  them.  The  poor  girl  was  confided  to  their  care;  and 
a  little  village  between  Bureuth  and  Niimberg  was  selected 
for  this  purpose : — 

'<  Blankenfeld  here  ordered  some  negus,  into  which  Antonini 
contrived  to  pour  opium.  When  she  was  in  bed  and  fast  asleep, 
the  keys  were  taken  from  under  her  pillow,  and  her  trunks  opened 
and  examined  by  Antonini  and  his  wife.  They  found  in  them  no 
money,  but  plenty  of  fine  linen,  good  men's  and  women's  clothes,  and 
a  few  jewels.  *  At  all  events,*  said  Antonini,  *  it  is  worth  while  to 
kill  her.'  Hereupon  they  replaced  every  thing  with  the  utmost 
care,  locked  the  trunks,  and  put  back  the  keys  under  the  pillow. 
This  was  sufficient  for  the  night.  The  following  day  found  them 
at  Niimberg,  again  debating  how  they  might  kill  Blankenfeld. 
The  many  streams  of  water  which  run  through  the  city  afforded 
favourable  opportunities  for  getting  rid  of  the  body ;  but  a  sentinel, 
who  stood  opposite  the  inn,  was  an  insurmountable  obstacle.  Carl, 
who  endeavoured  to  deserve  the  trust  reposed  in  him,  not  only  by 
obedience,  but  occasionally  by  advice  and  suggestion,  proposed  to 
mix  pounded  glass  in  Blankenfeld's  soup,  and  thus  to  do  the  deed 
quietly.  But  Antonini  rejected  the  scheme  as  inefficient ;  he  had 
often  swallowed  broken  glass  himself,  in  sport,  with  no  ill  effect 
Blankenfeld  thus  escaped  once  more.  From  Niimberg  they  went 
to  the  small  manufacturing  town  of  Roth,  which  they  reached  to- 
wards nightfall.  The  active,  watchful  Theresa  discovered  a  mat- 
tock with  three  iron  prongs  in  the  loft,  and  showed  it  to  her  husband 
and  Carl,  with  the  words :  —  *  That  would  give  a  deadly  blow.* 
Ctirl,  who  was  the  one  selected  to  do  the  deed,  secretly  conveyed 
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Ai8  instmment  into  the  bed-room,  and  hid  it  behind  the  stove. 
His  sister,  meanwhile,  instructed  him  how  to  use  it.  Another 
keeping-draught  was  administered  to  Blankenfeld,  and  nothing 
more  was  wanting  but  to  find  a  place  of  concealment  for  the  dead 
bodj.  Carl  and  Antonini  went  out  separately  to  reconnoitre :  the 
fonaer  diaooyered  a  hole  in  a  field,  which  might  do ;  the  latter 
chose  a  pod  of  water  in  the  neighbourhood.  But  all  was  again  in 
tain.  Accident  had  brought  a  number  of  carriers  to  the  inn,  whose 
eyes  and  ears  might  have  been  awkward  witnesses :  the  murder  was 
th^efore  again  deferred. 

"They  encountered  similar  impediments  on  the  two  following 
nights,  which  they  passed  at  Weissenberg  and  Donauworth,  on 
the  road  between  Roth  and  Maitingen.  Time  now  pressed,  for 
Bknkenfeld  was  to  leare  them  at  Augsburg,  and  they  were  to 
pass  only  one  more  night  on  the  road  before  reaching  it  Now, 
then,  or  never,  the  plan  must  be  carried  into  execution.  During 
the  last  post  before  Maitingen,  Antonini  exercised  all  his  ingenuity 
to  ssoertain  from  Blankenfeld  whether  she  had  money  or  valuables 
concealed  elsewhere  than  in  her  trunk.  He  turned  the  conversa- 
tion on  the  Tyrolese  insurgents,  and  the  dangers  which  she  might 
encounter.  He  said  that  the  Tyrolese  had  already  penetrated  into 
Swabia  and  Bavaria,  where  they  committed  all  sorts  of  cruelties 
tnd  murders  for  the  sake  of  the  most  trifling  booty.  By  these  ex- 
aggerated statements,  he  excited  the  imagination  of  the  unsuspect- 
ing girl  to  such  a  degree,  that  at  length,  losing  all  prudence  in  her 
terror,  she  put  her  hand  to  her  breast  and  said,  *  Ah !  I  will  give 
the  Tyrolese  all  this  most  willingly,  if  they  will  only  spare  my 
life!'  Had  any  scruples  still  lurked  in  the  minds  of  the  Sicilian 
Mid  his  wife,  this  discovery  would  have  dissipated  them.  The 
prospect  <£  a  rich  booty  determined  them  to  run  all  hazards,  and 
they  arrived  at  Maitingen  firmly  resolved  that  their  intended  victim 
should  die  that  night.  Antonini  and  his  wife  had  calculated  that 
if  so  young  a  lad  as  Carl  committed  the  murder  alone,  he  would 
relieve  them  of  the  greater  part  of  the  guilt,  without  incurring 
capital  punishment  himself.  They  hoped  to  secure  themselves  by 
throwing  the  whole  blame  upon  him.  They  had  accordingly  drawn 
him  into  the  plot  from  the  very  beginning,  and  the  execution  of 
the  murder  was  now  intrusted  to  him  at  Maitingen,  as  it  had  been 
hefore-  At  this  last  place  they  did  every  thing  in  their  power  to 
inflame  his  young  blood,  and  to  inspire  him  with  courage  and  de- 
termination. The  boy,  equally  docile  for  good  or  for  evil,  blindly 
followed  Antonini's  orders,  and  regarded  the  murder  of  an  innocent 
girl  as  a  commonplace  event.  No  feelings  of  compassion,  no  pangs 
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of  conscience,  seem  to  have  touched  him  in  favour  of  one  who  had 
treated  him  with  uniform  liindncss  during  the  journey;  nor  had 
he  any  fear  of  detection  or  jiuuishmcnt.     He  only  hesitated  from 
fear  that  his  strength  was  not  equal  lo  the  undertaking;  but  his 
sister  vromised  him  all  her  husband's  clothes  as  a  reward  for  llic 
deed,  and  Antonlni  said  he  would  assist  him,  if  necesaary,  as  soon 
OS  the  first  blow  liad  been  strucli.     Carl  had  discovered  in  the 
post-house  a  largo  roller,  weighing  about  four  pounds,  which  lie 
thouo-ht  might  serve  their  piu-pose,  and  had  concealed  it  in  An- 
touini'a  bed-room.     He  was  then  sent  out  to  dig  a  hole  in  a  dung- 
hill, in  which  to  conceal  the  body ;  but  in  this  he  did  not  succeed- 
Antonini  secretly  bought  some  candles,  so  as  to  have  a  light  all 
ni-ht,  and  some  brandy.     After  supper  he  persuaded  her  to  drmk 
aonje  of  the  brandy,  witli  which  he  had  mixed  laudanum ;  and  at 
about  eight  o'clock  she  went  lialf  stupificd  to  bed  in  her  own  room, 
leavin<-  the  door  open  between  herself  and  the  Antonm.'s.    Warm 
water  "was  then  procured,  under  the  pretence  of  a  foot-bath,  to 
wash  away  the  blood,  and  the  outer  door  was  locked  and  bolted. 
About  midnight  Carl  stole  into  lilankenfeld's  room  to  see  liow  she 
lay.     She  slept  heavily,  but  lier  position  was  by  no  means  fa- 
vourable for  their  purpose,  as  her  face  was  turned  towards  the 
walL     Wliile  the  murderers  were  waiting  for  her  to  move  into  a 
more  convenient  posture,  it  struck  Antonini  that  it  would  be 
better  to  kill  the  sleeping  woman  by  less  violent  means  than  blows 
on  the  head,  and  he  proposed  to  pour  melted  lead  into  her  ears,  or, 
as  Carl  suggested,  into  her  eyes.     They  broke  a  pewter  s^poon  into 
smaU  pieces,  which  they  melted  in  an  iron  one  over  the  candle. 
But  a  drop  whicli  fell  upon  the  sheet,  and  merely  scorched  it, 
proved  to  the  murderers  that  melted  pewter  cooled  too  soon  for 
their  purpose.     Tins  plan  was  therefore  abandoned,  and  they  de- 
tpnninpil  to  abide  by  their  original  intention.     At  about  four  Curl 
again  stole  into  the  room,  and  tound  Bhuikenfeld  lying   on  her 
back  asleep,  with  her  head  towards  him.     'Now,'  said  Antonini, 
'  i.  the  proper  moment,'  and  went  up  to  the  bed.     Carl  followed 
liiin  with  the  heavy  roller,  and  when  urged  to  strike  the  blow  lie 
raised  the  murderous   instrument,  but   hesitated,  trembled,  and 
drew  back  in  alarm.     Antonini  whimpered  to  him  some  words  of 
reproach,  seized  his  hand  which  clasped  the  weapon,  gave  it  a 
proper  direction  over  tlieir  victim's  head,  and  the  first  blow  fell 
upon  tho  forehead  of  Blankcnfcld,  who  cxchiiined,  '  Jesna  !  ray 
head  1'  and  raised  herself  in  bed.    At  this  raonicut  Antonini  sewed 
her  by  tlie  shuulders,  iind  Tliercea  by  the  feet ;  the  unhappy  girl 
now  began  to  cry,  and  oliercd  her  murderers  every  thinr*  ''■" 
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possessed,  if  ihey  would  but  spare  her  yoxmg  life.  Pity,  fear,  and 
borror  seized  upon  Carl,  who  hastily  flung  the  weapon  upon  the 
floor,  and  ran  to  the  door  to  escape.  But  Antonini's  wife  rushed 
after  him,  dragged  him  back  into  the  room,  and,  placing  the  roller 
in  his  hand,  ordered  him  to  complete  his  task.  He  again  stepped 
up  to  the  bed,  and  aimed  a  second  blow  at  Blankenfeld's  head, 
which  struck  Antonini's  forehead  at  the  same  time,  and  Carl  again 
threw  down  the  roller  and  ran  away,  while  the  pain  of  the  blow 
forced  Antonini  to  let  go  Blankenfeld,  who  collected  all  her 
strength,  jumped  out  of  bed,  and  rushed  towards  the  door  of  the 
outer  room.  But  Antonini  fiercely  pursued  her,  and  struck  blow 
afler  blow  on  her  head  till  she  sunk  upon  the  floor,  where  he  still 
continued  to  strike  her.  As  she  lay  on  the  ground  with  the  death- 
rattle  in  her  throat,  Antonini  tore  off  her  clothes  and  the  stays 
which  contained  her  money.  He  then  lifted  the  dying  woman  on 
his  shoulders,  intending  to  carry  her  out  into  the  yard  and  bury 
her  in  the  dung  heap.  But  the  weight  was  too  much  for  him,  and 
Theresa  dissuaded  him.  They,  therefore,  took  her  back  into  her 
own  room.  But  the  wretched  woman  still  breathed,  and  again  began 
to  groan.  '  The  carrion  is  coming  to  life  again,*  exclaimed 
Theresa.  Antonini  then  stood  upon  Blankenfeld's  body,  and 
trampled  on  it  with  both  feet  until  she  was  dead.  The  corpse  was 
then  by  Theresa's  advice  thrust  into  a  sack  and  rolled  up  in  a 
coyerlet.  In  order  to  be  perfectly  secure,  Antonini  took  the  further 
precaution  of  tying  a  cord  tightly  round  her  neck,  while  Theresa 
was  busily  employed  in  washing  away  as  much  as  she  could  of  the 
bloody  stains  She  then  prepared  for  the  journey  by  taking  off 
her  postilion's  dress,  and  putting  on  the  clothes  which  Blankenfeld 
had  worn  on  the  previous  day."  pp.  59 — 64. 

TUs  is  painful  to  read.  Further  on  we  have  Andrew 
Bichel,  called  romantically  "the  Woman  Murderer,"  but 
more  toily,  the  "  Murderer  for  Old  Clothes,"  who  killed  two 
poor  peasant  girls  confessedly  for  the  sake  of  their  garments, 
not  excepting  the  interminable  and  many-folded  petticoat. 
He  actually  inveigled  and  destroyed  two  of  these  girls  under 
pretence  of  showing  them  the  fate  of  their  true  lovers  in  a 
magic  glass,  and  very  nearly  persuaded  many  others  to  come. 
In  1807  he  cast  his  eyes  upon  a  girl  of  one  and  twenty, 
called  Graber.  He  turned  the  conversation  upon  her  absent 
lover,  and  asketl  if  she  had  lately  heard  from  him.  She 
answered  she  had  not ;  he  said,  ♦♦  Well,  if  you  will  say  nothbg 
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about  it  to  ODy  one,  you  may  come  to  mc,  and  I  will  tlaen 
let  yuu  look  in  ray  magic  glass,  which  will  show  you  whether 
yuur  lover  be  alive  or  dead  But  in  order  to  see  tiue  you 
must  put  on  a  boddicc  which  is  so  holy  that  it  can  only  be 
touched  with  a  cloth*"  He  added,  "that  she  must  bring 
her  Lest  clothes  and  her  finest  shift/' 

She  promised  to  go  to  him,  but  did  not  keep  her  word, 
and  Bichel  sent  a  woman  to  her  a  few  days  before  his  arrest 
to  bid  her  Iiasten  her  visit.  Ue  aL^o  endeavoured  by  similar 
representations  to  induce  a  certmn  Juliana  Daweck  to  go  to 
him  with  her  clothes,  and  repeatedly  need  the  most  prenng 
entreaties  to  prevail  upon  her  to  do  so.  He  laid  the  same 
snare  for  a  prl  called  Marg'aret  llaimberger.  These  women 
were  saved,  some  by  their  want  of  faith  in  the  wonderful 
projicrticH  of  the  mafi^c  mirror,  othertj  by  a  secret  dread  of 
Biehcl,  and  others,  again,  by  mere  accident. 

The  incidents  of  the  murder  of  poor  Catherine  Seidelf 
arc  thua  described  by  this  fiend :  — 

"  On  tbp  day  of  the  murder,''  said  he,  **  I  sent  for  CBthcrino, 

and  when  she  arrived  I  said  t^o  her,  since  wo  am  quite  alone  I  will 
let  you  look  in  my  magic  mirron  But  you  must  ga  home  and 
fetch  your  bc«t  clothes,  ao  tliat  you  may  l>e  nble  ti>  shift  yourself 
several  times,  Wiicn  slic  htid  returned  in  lier  common  working 
clothes,  carrying  her  orher  things  in  her  apron,  I  rolled  a  white 
napksu  round  a  !M>ard,  and  brought  a  spy-glass,  both  of  which  I 
Utd  upoa  the  table,  forbidding  her  to  touch  either  that  or  the  mim»r. 

I  tlien  tied  her  Imnd^  behind  Iier  with  a  bit  of  pack-thread,  —  the 
Mjtme  whieli  1  had  before  used  for  Barbara  Reisinger, — and  bound 

II  handkerchief  over  her  eyes.  I  then  stabbed  her  in  the  tlu*oat 
with  a  knilc  whieli  1  hail  in  readiness,  1  hatl  a  desire  to  ^ee  how 
hUq  was  made  inwardly,  and  for  this  purpose  T  took  a  wedge,  which  I 
pUiitcd  upon  her  breast  bone,  and  struck  it  with  a  cobbler's  hammer* 
1  thus  opened  her  breast,  and  cut  tlirough  the  fleshy  paits  of  her 
body  with  a  knife.  I  began  to  cut  her  open  as  soon  as  ercr  I 
stabbed  her  j  and  no  man,  however  quickly  he  may  pray,  could  get 
Ihitjugh  Ilia  rosary,  or  say  ten  avc  maria  s,  in  the  time  it  look  me 
to  cut  ojien  her  breast  and  the  rest  of  her  body.  I  cut  up  this 
person  as  a  butcher  does  a  sheep,  chopping  the  corpse  witli  an  axe 
into  portions  wbieTi  wouhl  go  into  the  pit,  which  I  had  afrc^idy  dug 
fur  it  on  the  hill  Tlie  wljohi  time  1  was  so  eager  tliat  I  trembled, 
ami  could  have  cut  out  a  ftk  tifid  vahfi  it     When  Seidel  had  re- 


, 


and  Remarkable  Triak*  71 

oeived  the  first  stab  she  screamed,  struggled,  and  sighed  six  or  seven 
times.  As  I  cat  her  open  immediately  after  stabbing  her,  it  is  very 
possible  that  she  maj  still  have  been  alive  when  I  began  cutting. 
I  buried  the  fragments  of  the  body,  after  having  carefully  locked 
the  doors.  I  washed  the  bloody  shift  and  gown  belonging  to  Seidel 
twice,  and  hid  them  ftt)m  my  wife,  as  a  cat  tries  to  hide  its  young, 
carrying  them  about  from  one  place  to  another.  I  put  the  other 
bloody  things  into  the  stove,  and  burnt  them.  My  oi^y  reason  for 
murdering  Beisinger  and  Seidel  was  desire  for  their  clothes.  I 
must  confess  that  I  did  not  want  them  i  but  it  was  exactly  as  if 
some  one  stood  at  my  elbow,  saying,  ^  Do  this,  and  buy  com,'  and 
whispered  to  me  that  I  should  thus  get  something  without  risk  of 
discovery."  pp.  310—312. 

Again,  we  have  the  case  of  George  Bausohiufuer,  whose 
main  inducement  for  the  murder  of  a  poor  old  laundress,  his 
landlady  and  fellow  lodger,  was  to  possess  himself  of  her 
clothes.  **  The  thought  struck  me,*'  he  says,  "  that  I  would 
kill  Ajina  Holzman,  who,  to  my  knowledge,  possessed  many 
good  clothes,  and  who  was  supposed  to  have  saved  some 
money ; "  and  after  her  murder,  he  says,  '*  I  then  searched 
her  chest  for  clothes  and  money,  but  was  much  disappointed; 
instead  of  what  I  expected,  I  found  only  eight  kreutzers.'' 

The  case  of  John  Holzinger  appears  to  us  rather  more 
interesting,  as  showing  motives  of  a  finer  and  more  peculiar 
charaoter,  and,  it  is  to  be  noticed,  as  more  illustrative  of  Ger- 
man manners.  Feuerbach  describes  him  as  ^'  having  a  facile 
temper,  which  was  rendered  less  estimable  by  being  com- 
bined with  unmanly  cowardice  and  worse  than  chilcUsh 
terrors.  If  roughly  addressed,  he  started  in  affright.  As  a 
child,  he  ran  away  when  lus  comrades  fought,  and  he  did  not 
dare  to  walk  alone  after  dark  in  the  fields,  much  less  in  a 
wood." 

The  drcumstances  of  bis  first  murder  are  thus  detailed : — 

"  After  his  wife's  death,  which  took  place  in  June,  1818,  her 
sister  Christiana,  the  divorced  wife  of  a  clergyman,  a  handsome 
woman  of  about  30,  undertook  the  direction  of  his  houshold.  The 
most  intimate  connection  was  soon  formed  between  them,  and 
Holzinger  seriously  intended  to  marry  her.  He  passionately  loved 
her,  and  became  so  accustomed  to  her  society  as  never  to  be  easy 
without  her.   He  did  nothing  without  first  consulting  her,  and  was 
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completely  under  htT  dominion.  According  to  the  tcfttimony  of 
the  fiwthoritre.s  her  conduct  was  blameless  ;  Imt  those  who  knew 
Jier  intiinutLdy  spoke  of  Iter  capricious  and  quarclsonie  disposition. 
Whenever  Holzingcr  did  tiny  tiring  to  disp leasee  her, — if,  for  in- 
Blancc,  he  stayed  too  long  at  the  puhlic-liunse,  or  drank  too  freely, 
■—she  reproached  him  in  coarse  and  violent  language.  These  mis- 
understandings did  not,  however,  at  all  dis^turh  the  connection 
fenbsii?ting  between  tbenij  and  were  always  quickly  over.  Hokinger 
ftlwuya  gave  way  to  her,  and  endeaYOured  to  appease  her  anger  by 
fair  words  and  promises  of  nmendmeni.  One  of  his  common 
phrases  wa?,  *  Christiana,  are  you  fond  of  me?'  She  generally 
answered  him  with  a  kindly  *  Yes,'  or  with  an  impatient  *  What  u 
the  matter  now  ?  Why  should  I  not  be  fond  of  you  ?*  He  scarcely 
ever  addressed  lier  without  pressing  her  hand,  or  putting  his  a^m 
roimd  her  neck  in  an  affccticmate  manner-  Althoiigh  Cliristiana 
granted  every  favour  to  liur  lover,  she  steadily  refused  to  give  him 
her  hand  in  marriage,  declaring  that  she  had  determined  once  for 
all  not  to  marry  again.  This  arose,  perhapt?,  from  a  desire  to  in- 
dulge her  inclinations  without  restraint ;  or,  perhaps,  her  penetra- 
tion had  detected,  imder  Ilolzinger's  apparent  good  nature,  qualities 
which  made  her  shrink  from  a  more  permanent  union  with  him. 
Thus  constantly  refused  by  his  mistress,  Ilolzinger  was  compelled, 
by  his  position  as  the  father  of  a  family,  and  as  a  tradei^man,  to 
look  round  for  another  wife,  and  when  his  connection  with  Chris- 
tiana  had  lasted  about  six  months,  he  selected  a  certain  Johanna 

B ,  of  WeisBCnbyrg,  a  woman  of  forty,  who  had  been  twice 

married,  and  was  then  divorced  from  her  second  hut-band,  This 
choice  did  not,  in  the  slightest  degree,  interrupt  the  intimacy  sub- 
sisting between  Ilolzinger  and  Christiana.  Every  thing  was  done 
by  her  advice,  and  it  was  agreed  that  the  new  marriage  should  not 
supersede  the  old  love.  Christiana  was  to  stay  and  manage  his 
household  until  after  the  wedding,  when  she  was  to  return  to  her 
own  home  at  Wasscrtrlidingen,  where  her  lover  was  to  visit  her 
regularly  once  a  fortnight.  Holzinger  fetched  his  bride  home  from 
Wei ssen burg  a  week  before  the  wedding-day,  which  was  fixed  for 
the  3d  of  Januaiy,  1819.  It  is  more  easy  to  imagine  than  to  de* 
scribe  what  he  must  have  felt  on  seeing  this  woman  of  forty,  or 
more,  contrasted  with  Christiana  who  had  rejected  his  suit,  and  on 
rcmemhering  that  the  former  would  remain  while  the  latter  would 
fihoilly  leave  him.  His  passion  for  Christiana  was  now  mingled  with 
resentment  against  a  woman  who  could  first  refuse  the  hand  of  a 
lover,  and  with  perfect  inditlerenee  i^ee  him  married  to  another. 
The  hope  of  occasionally  visiting  Christiaiia  was  a  poor  satisfaction  ; 
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be  placed  litde  confidence  in  her  conduct  when  absent  from  him, 
and  fiweww  that  another  lover  wonld  soon  share  his  mistress  with 
lum,  or^  perhaps,  entirely  supplant  him.  Indeed,  he  thought  that 
the  favoured  lover  was  already  chosen  in  the  person  of  Carl  Schulz, 
hk  future  wife's  nephew,  a  youth  of  twenty,  who  had  accompanied 
his  aunt  to  Ausbach.  Christiana  frequently  talked  with  him, 
seemed  greatly  pleased  with  his  company,  and  invited  him  to  visit 
her  at  Wassertriidingen.  Schulz  became  the  object  of  violent  jea* 
lousy  to  HoLdnger,  who  determined  to  get  him  out  of  Christiana's 
way.  He  accordingly  endeavoured,  by  marked  incivility,  to  force 
him  to  leave  his  house,  even  before  the  marriage.  But,  to  Holzin- 
ger^s  great  annoyance,  Schulz  stayed,  and  Christiana's  manner  to- 
wards him  remained  unaltered.  Christiana  rendered  the  evening 
before  the  wedding  doubly  painful  to  him  by  harsh  behaviour, 
which,  contrasted  with  the  attentions  which  she  paid  to  young 
Schulx,  increased  his  agitation,  and  entirely  got  the  better  of  his 
usual  patient  good  humour.  Holzinger  had  been  at  the  tavern  from 
akx  to  eight,  when  Christiana  wrote  him  an  insulting  note,  in  which 
she  called  him  *  a  good-for-nothing  drunken  fellow,'  and  desired 
him  to  come  home  immediately.  The  maid  met  him  on  his  way 
thither,  and  gave  him  the  note  in  the  street.  He  read,  and  then 
tore  the  letter  in  the  presence  of  Christiana,  who  scolded  and 
abused  him  the  while.  He  endeavoured  as  usual  to  appease  her  by 
soft  words  and  excuses,  and  was  so  much  hurt  as  to  shed  tears ; 
but,  on  her  continuing  to  reproach  him,  he  was  seized  with  sudden 
fury,  dashed  a  stone  jug  to  pieces  on  the  floor,  cursed  and  swore, 
and  tossed  his  arms  wildly  in  the  air.  Christiana  was  ill-natured 
enough  to  represent  his  conduct  in  the  most  hateful  colours  to  the 
bride  elect,  whom  she  dissuaded,  even  at  this  stage  of  the  affair, 
from  marrying  him.  Holzinger  saw  in  this  a  mark  of  the  contempt 
and  dislike  with  which  he  believed  that  Christiana  now  looked  upon 
him.  At  six  o'clock  on  the  following  morning  the  wedding  was 
celebrated  in  the  presence  of  Christiana  and  other  relations.  After 
the  ceremony  they  went  to  Holzinger's  house,  where  they  sat  round 
a  table  drinking  arrack,  and  all  appeared  to  be  in  the  best  humour. 
The  misunderstanding  of  the  preceding  day  seemed  entirely  for- 
gotten, and  Christiana's  manner  to  him  betokened  complete  forgive- 
ness and  reconciliation.  The  forenoon  passed  without  any  unusual 
occurrence.  Holzinger  appeared  cheerful  and  good  humoured,  but 
was  observed  to  drink  more  than  was  his  habit  Besides  two  glasses 
of  arrack  cm  returning  from  church,  he  drank  beer  and  wine ;  and, 
according  to  the  accounts  given  by  his  friends,  was  intoxicated 
before  mid-day.    Nevertheless,  the  quantity  he  had  drunk  was  by 
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no  mejuie  sufRcient  to  deprive  him  of  reason  i  lie  aotcd  tmd  talked 
like  one  excited  by  drink,  but  was  perlectly  aware  uf  wliat  he  was 
about,  and  in  full  possession  of  all  kis  faculties.  At  about  one  tliey 
dined  :  Holm'ngeratc  nothing  but  some  soup.  After  dinner,  Chria* 
tiana,  who  was  bi«Ulen  to  a  christening,  sent  for  tlie  hair-dresaer, 
and  when  he  arrived  she  took  him  by  the  ai'm  and  went  into  the 
nursery  to  have  her  hair  curled^  Holzinger^  w^hose  jealous  guspi* 
cions  were  roused,  soon  followed  them,  and,  looking  tlirough  the 
gks3-door»  saw  the  hair -dresser's  ai'm  round  Christiana's  waist. 
Hokinger  burst  into  the  room,  gave  the  hair-dresser  a  violent  bux 
cm  the  ear,  and  mked  him  what  he  was  about.  Clmstiojia,  en- 
raged at  his  behaviour*  abused  hini,  calling  him  a  cotirse  drimken 
fellow.  He  immediately  left  the  room,  and  went  down  to  the  cellar 
to  fetch  some  wine  ibr  the  ehi-istcning.  While  there  he  again  drank 
some  wine,  and  then  returned  to  the  dining-room,  where  he  found 
Schulz,  and  with  him  Chnstiana^  smartly  dressed  for  the  cliristen- 
ing»  Ilolzingcr  went  np  to  her,  and  putting  his  arm  round  her 
neek,  as  was  his  custonij  said,  "  Come  here,  I  have  something  to 
toll  yon.*  But  she,  who  had  not  yet  forgotten  the  scene  with  the 
hair-dresser,  pushed  him  away^  and  left  the  room  with  the  words* 

*  Let  me  go ;  you  arc  an  ill-conditioned  drunkard  j  I  will  have 
nothing  more  to  say  to  you/  Schulz  observed  no  agitation,  or 
any  thing  unusual  in  Hokinger,  who  left  the  room  soon  after. 

*  A  few  minutes  after  Holziiiger  had  gone  out  of  the  room,'  — 
these  are  Schuk's  words  -^ '  I  heard  a  noise  overhead.  I  thought 
it  might  be  Hokingcr  and  Christiana,  who  had  made  up  their 
quarrel  and  were  romping.  But  before  long,  in  the  midst  of  tlie 
noise,  I  heard  groans.  1  ran  up  stairs,  and  on  opening  the  door  I 
saw  Christiana  lying  on  the  floor.  Ilolziugei  was  bendijig  over 
Ler,  in  the  act  of  cutting  her  throat  with  a  knife  he  had  in  one 
haad^  while  with  the  other  he  held  her  cliin,  mid  the  blood  spouted 
Up  from  her  like  a  fountain.  As  I  entered,  Holzinger  started  up, 
and  holding  the  bloody  knife  high  over  his  head,  exclaimed  : — '*  1 
am  the  murderer  of  this  harlot/'  He  then  Jlung  the  knife  upon  tlie 
gfound.  I  stood  a  short  time  flgha:^t  at  the  sight,  and  then  ran 
down  stairs,  and  out  of  the  house,  followed  by  Ilolzinger's  wife, 
sister,  and  maid-servant^  who  had  come  into  the  room  in  the  raean- 
time.  Hokingcr  followed  us,  brandisliing  the  knife,  which  he  had 
again  seized,  and  repeatedly  exclaiming  ;*— **  I  am  the  ranrdeixT  uf 
this  luirlot !  '*  Christiana  gave  no  sign  of  life  ;  she  had  readied  from 
groaning,  and  her  arms  had  sunk  upon  the  floor."  pp.  314 — 319. 


Under  tbcac  circumstanoce^  he  waa  convicted  of  manslaughter, 
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and  wa6  swteaoed  to  eight  years  of  impriBonment  He 
obtunB  hia  diaoharge  i^  the  end  of  six  years ;  but  dx  years' 
residence  among  criminals  had  done  more  to  harden  and 
d^rade>  than  the  punishment  had  done  to  amend  him.  His 
second  courtship  and  second  murder  are  thus  described :  — 

^  The  trial  and  imprisonment  had  utterly  rained  him,  and  he 
was  forced  to  maintain  himself  by  driving  a  hired  carriage  (Lohn- 
kutsche).    His  wife  died  daring  his  imprisonment,  and  he  was  now 
at  liberty  to  follow  his  inclinations.     He  was  scarcely  out  of  prison 
before  he  formed  a  yiolent  attachment  to  a  certain  Eosina  Ott,  a 
well-conducted  girl  of  five-and -twenty.    From  love  towards  the 
daughter  he  lodged  with  the  mother,  who  was  a  washerwoman, 
and  by  unceasing  attentions  and  apparent  good  humour,  he  suc- 
ceeded not  only  in  overcoming  her  repugnance  to  a  one-eyed 
murderer,  but  even  in  gaining  her  affections.    Bosina  Ott  was 
endeared  to  him  by  the  very  labour  it  had  cost  him  to  win  her, 
and  he  soon  gave  fatal  proof  how  fierce  a  passion  for  her  had  taken 
possession  of  him.    Rosina  was  penniless;  a  marriage  with  her 
was,  therefore,  out  of  the  question.    As  Holzinger  wanted  money, 
he  sought  and  obtained  in  marriage  a  woman  of  nine-and-thirty, 
named  Margaret  Heimstadt,  who  possessed  600  florins ;  no  incon- 
siderable sum  for  a  man  in  his  circumstances.     He  now  thought 
that  he  had  so  arranged  matters  as  to  gain  from  a  wife  what  was 
wanting  in  the  mistress,  while  the  mistress  would  be  to  him  what 
the  wife  could  never  become.    This,  however,  rested  upon  the 
supposition  that  his  wife  would  allow  him  to  frequent  Rosina,  and 
that  the  mother  of  the  latter  would  suffer  her  daughter's  connection 
with  the  husband  of  another  woman.    In  both  these  expectations 
Holzinger  was  disappointed.   Margaret  Heimstadt,  who  had  lived 
with  hhn  as  his  wife  ever  since  the  banns  had  first  been  published 
in  church,  and  had  already  surrendered  the  greater  part  of  her 
property  to  him,  forbade  him  all  further  communication  with 
Bosina  Ott     On  the  other  hand,  Rosina's  mother  interdicted  him 
from  any  future  intercourse  with  her  daughter.    As  Holzinger 
paid  no  attention  to  the  commands  of  his  betrothed  wife  or  of 
Bosina*s  mother,  they  both  went  before  a  magistrate  at  Ausbach, 
where  they  met — though  without  previous  concert, — the  latter  to 
claim  protection  against  Holzinger^s  importunities  to  her  daughter, 
the  former  to  break  off  the  marriage,  and  forbid  the  tliird  publica- 
tion of  the  banns.     Matters  were,  however,  privately  arranged  by 
the  mediation  of  their  mutual  friends.     Holzinger  promised  his 
future  wife  that  he  would  give  up  all  connection  with  Rosina, 
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wTiercupon  filie  coHsented  to  rctrnct  licr  declanitlon  witli  r^ffard  to 
the  jjublicntiou  of  the  bnuiis-  The  banns  were  acconlingly  pub- 
lished for  the  third  and  last  time,  on  Sundaj,  18th  February,  1^27, 
mid  lltjlzdnger  now  found  liimself  in  the  same  predicament  as  <m 
the  3rd  January,  1819.  On  tlie  one  hand  a  middle-aged  woman 
with  whom  he  must  live  withoiit  affection ;  on  the  other  a  far 
younger  womim^  whom  he  passionately  loved,  and  whom  he  was 
forced  to  resign.  His  bridal  day  eight  years  before  had  bcea 
marked  by  tlie  death  of  his  beloved  Christiana,  and  now  the  fes- 
tive Sunday  was  destined  to  be  celebrated  in  a  like  manner.  On 
the  evening  of  the  ISith  February  it  waa  rumoured  in  the  town  of 
Auj^bacli  that  Ilolziager  had  killed  Rosina  Ott  by  a  pistol  shot. 
Tlie  aunt  of  the  unfortunate  girl,  ivho  was  an  eye-witness  of  tJ»e 
murder,  hastened  to  inform  the  police  of  it.  The  corpse  was  found 
lying  in  the  snow  close  to  a  shed  in  a  field  just  beyond  the  suburbs; 
the  clothes  were  still  burning  in  places,  and  the  fragments  of  a 
pistol  whieh  bad  been  discharged  and  then  broken,  and  the  lock  of 
which  was  covered  >vith  blood  and  human  hair,  were  found  close 
by.  Holzinger  had  been  in  the  !iabit  of  visiting  Kosina  at  her 
aunt's  bouse  after  her  mother  had  forbidden  him  her  own»  On 
tho  1 8th  February  he  went  to  this  aunt  and  told  her  that  Ids  wife 
suspected  hia  meetings  with  Rosina,  and  watched  him  accordingly^ 
80  that  he  could  no  longer  meet  her  at  the  usnal  place,  but  that  he 
must  have  a  last  interview  with  his  mistress,  to  whom  he  wished 
to  present  a  email  farewell  gift  on  taking  leave  of  her.  He  there- 
fore requested  that  she  would  meet  him  in  the  evening  at  a  place 
outside  the  town.  Rosina,  on  being  informed  by  ber  aunt  of  bis 
request,  likewise  begged  to  be  allowed  this  last  interview,  adding 
tliat,  oftex  this,  *  she  would  have  nothing  more  to  say  to  Ilolzingen' 
Her  aunt  went  with  her  at  Imlf-past  live  to  the  appointed  place, 
where  they  found  Holdnger  waiting  tor  them.  The  aunt  said  that 
their  meeting  was  quite  that  of  two  lovers.  He  kissed  and  pressed 
her  in  his  arms,  saying,  *  Mine  you  arc,  and  mine  you  must  be.* 
On  their  way  !mme,  as  they  approached  the  town,  Holzinger  de- 
sired the  aunt  to  leave  them,  as  be  wished  to  give  the  present 
whicli  lie  bad  brouglit  for  Rosina  to  her  alone.  At  first  she  refused, 
and  even  Ro&ina  did  not  seem  to  like  the  idea  of  being  left  alone 
with  Holzinger.  At  length,  however,  she  gave  way,  and  Holzinger 
and  Rosina  walked  to^sards  the  open  fields,  The  aunt  pretended 
to  remain  behind,  but  from  distrust  of  Holzinger  she  followed  the 
loving  couple,  and  saw  them  ascend  a  Id  Hock.  She  presently  beard 
loud  talking,  and  Rosina's  voice  exclaiming  in  a  tone  of  distress. 
She  hurried  up  the  hill,  adling  out  in  alarm,  Rosina,  Rosina! 
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'  Oh,  aanV  answered  the  girl,  <he  is  going  to  shoot  me!'  at  the 

same  moment  he  fired,  and  Rosina  fell  to  the  ground.     The  aunt 

not  onlj  saw  the  flash  and  heard  the  report,  but  distinctly  saw 

Holzinger  take  aim  at  Rosina.     She  screamed  aloud  at  the  sight, 

whereupon  Holzinger  turned  towards  her,  and  called  out  in  a 

threatening  voice,  *If  you  cry  out,  I  will  serve  you  the  same/ 

This  frightened  her  so  much  that  she  ran  away.     Afler,  as  it 

would  seem,  completing  his  deed  by  shattering  the  head  and  face 

of  his  mistress  with  the  but  end  of  his  pistol,  Holzinger  went  to 

the  village  of  Schalkhausen,  about  two  miles  from  Ansbach.    He 

got  there  at  about  ten  o'clock,  and  went  into  a  tavern,  where  he 

seated  himself  at  a  table  in  a  distant  and  dark  comer,  saying  that 

he  had  come  from  Langenfeld  by  a  very  bad  road,  asked  for  a 

quart  of  beer,  which  he  drank  in  two  or  three  draughts,  then  for  a 

glass  of  brandy,  then  another  quart  of  beer,  and  finally  for  a  bed. 

The  host,  to  whom  such  a  guest  was  not  very  welcome,  advised 

him  to  go  on  to  the  town  of  Ausbach,  but  he  said  that  he  was  very 

tired,  had  drunk  too  much,  and  that  the  cold  was  so  intense  that 

he  was  afraid  he  might  be  frozen  to  death  if  he  went  any  farther 

so  late  at  night.    The  host  accordingly  gave  him  a  room  up  stairs, 

to  which  Holzinger  retired,  carrying  with  him  a  third  quart  of 

beer.    On  the  following  morning,  at  nine  o'clock,  Holzinger  had 

not  made  his  appearance,  and  the  host  sent  his  daughter  up  stairs 

to  look  after  him.     She  returned,  saying,  that  she  had  peeped 

through  the  key-hole,  and  had  seen  the  stranger  standing  by  the 

window.     At  eleven  o'clock  the  host  went  up  stairs  himself,  and 

on  opening  the  door  he  saw  to  his  horror  that  his  guest  had  hung 

himself  on  the  iron  handles  of  the  upper  windowi  and  that  he  was 

abeady  dead."  pp.  329—333. 

We  most  now  close  this  long  notice  of  this  work.  It  is  a 
bare  act  of  justice  to  say^  that  the  translation  is  an  excellent 
one,  and  the  trials  have  been  judiciously  curtailed.  We 
should  have  been  glad^  however,  if  the  care  and  talent  here 
displayed  had  been  bestowed  on  a  work  more  worthy  of 
them.  Ladies  have  done  all  things  well,  and  we  would  not 
discourage  them  from  attempting  even  law.  Hitherto,  how- 
ever, they  have  not  succeeded  in  this.  The  celebrated 
reading  of  Miss  Edgeworth  on  the  Statute  of  Limitations, 
contained  in  her  novel  of  "  Patronage,"  has  not  been  adopted 
by  Westminster  Hall ;  and  some  late  attempts  to  familiarise 
the  readers  of  the  circulating  Ubrary  with  the  rules  as  to 
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ciroiimsfantiftl  cviilcncp,  Imvc  not  been  more  Puccessful. 
T!ie  i»reHOiit  work  iiicllncs  iiB  to  wai'n  them  from  lueddlitig 
Willi  the  Old  Bailey. 


ART.  V.  ^  UNCERTAINTY  OF  LAW  — 
CODIFICATIONS 

The  glorious  uncertainty  "of  law  is  too  proverbial  not  to  liavc 
some  truth  for  its  foimdation.  Witliout  either  warranting  or 
questioning  the  fact,  it  may  not  he  amiss  to  inquire,  what  is 
the  degree  of  certainty  claimed  and  required  in  the  science  of 
law  by  its  profcssoi*8 ;  secondly,  what  part  of  the  administra- 
tion of  the  law  is  most  liable  to  the  opprobrium  medicorum 
which  forms  tlie  title  of  this  article,  and  what  are  its  most 
appropriate  remedies  ;  and  thirdly,  whether  a  systematic  code, 
framed  by  the  legislature,  or  a  lilirary  of  reported  cases,  is  the 
best  insurer  of  certainty  ?  "  There  are  tliree  manners  of  cer- 
tainties* L  To  a  common  intent.  2,  To  a  certain  intent  in 
general  3.  To  a  certain  intent  in  every  particular.  The  tliird 
is  rejected  in  law,  for  talis  certitudo  eeriitudincm  caitfnndit'^^ 
*•  I  remember  to  have  heard  the  late  Mn  Justice  Aston 
treat  these  distinctions  as  a  jargon  of  words  ^vithoiit  meaning. 
They  have,  however,  long  been  made,  and  ought  not  altogether 
to  be  departed  from."*  "  As  mathematical  or  absolute  certainty 
U  seldom  to  be  attained  in  human  affairs,  reason  and  public 
utility  require  that  the  superior  number  of  probabtUtirs 
should  govern  the  decisions  of  judges,  whether  the  amount  of 
thfjsc  proljabilities  is  cxprcsed  in  word^  and  m'gumcnts,  or  by 
figures  and  numbcni.'*^  *^This  court  must  govern  itself  by 
a  moral  certainty ;  for  it  is  impossible,  in  the  nature  of  tilings, 
that  there  should  be  a  mathematical  certainty  of  a  good  title."* 
Without  any  citations,  It  is  abundantly  obvious,  that  Lord 


*  Our  own  views  on  the  subject  of  codificailoti  lioivo  Ueen  alrCTidy  brought 
Ijc'fore  our  readers.  IKit  this  does  no!  pre\eiil  m  inserting  the  above  Article, 
ill  whieh  some  of  the  diflicukics  are  stated. — Kd. 

'  ling's  Case,  5  Co,  121  o.     D>.  Ln.  305  a. 

'  Buller»  J.  Do  vast  on  v*  Payne,  2  H.  Black.  5Sa 

*  Lard  Mansfield  in  the  Donglns  e«iuse,  Stuart's  Letters,  p.  134. 

*  Lord  Ilardwickc  in  Lyddat  v..  Weston,  H  Atk*  20, 
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Coke's  rules,  if  not  the  jargon  which  Mr.  Justice  Aston  un- 
eeremoniously  denominated  them,  can  be  of  little  or  no  prac- 
tical use.   The  certainty  of  proof  must  depend  upon  the  nature 
of  the  subject  matter:  a  plot  to  be  picked  out  of  ciphers 
cannot  be  proved  to  demonstration,  as  a  murder  committed  at 
noon-day  in  the  public  square  of  a  city.    To  classify  the  cases 
in  which  the  first,  the  second,  or  the  third  degree  of  certwity 
is  to  be  required,  is  to  exclude  evidence,  to  make  the  adminis- 
tration of  the  law  more  uncertain,  by  a  fruitless  attempt  to 
make  rules  more  certain  than  the  things  which  they  regulate. 
The  logic  of  evidence  has  been  said  by  a  distinguished  living 
writer  to  be  the  great  desideratum  of  the  present  day ;  but  it 
is  not  by  requiring  a  given  quantity  of  light  that  obscurities 
can  be  cleared  up.     The  actions  and  transactions  of  mankind, 
rmtri  farrago  libelliy  are  as  variable  as  their  forms,  their 
features,  or  their  complexions ;  and  they  cannot  be  subjected 
to  undeviating  canons,  as  the  properties  of  the  cube  and  the 
triangle.    From  the  strict  method  and  rigid  rules  of  the  elder 
lawyers,  it  is  no  wonder  that  the  public  expected  certainty  in 
thdr  conclusions,  and  invariable  uniformity  in  the  result. 
But  when  they  foimd  arbitrary  rules,  adopted  by  servility, 
cherished  by  prejudice,  and  matured  into  doctrines  which  could 
not,  in  law,  be  questioned,  but  whose  absurdity  was  too  plain 
to  be  denied — when  they  found  incredibly  thin  partitions 
between  the  case  which  gave  judgment  for  the  plaintiff  and 
the  case  which  awarded  it  to  the  defendant,  it  is  nothing  ex- 
traordinary if  they  indulged  in  a  sarcasm  at  the  glorious  un- 
certainty of  the  law,  and  modem  times  have  done  little  to 
blunt  its  point.     Whenever  a  case  is  determined  upon  many 
minute  circumstances,  it  is  morally  certain  that  such  a  case 
will  never  occur  again.     It  is  an  individual  case,  and  indu 
tmbilium  nulla  scientia.     Such  cases,  as  Crambe  would  say, 
never  have  any  issue,  and  are  consequentiy  useless  members 
of  the  commonwealth.     Minuteness  and  multiplicity,  as  well 
as  inflexible  adherence  to  established  rules,  lead  to  uncertainty. 
SisH  debet  extensio  intra  casus  proxtmos,  aUoqui  labetur  pau- 
latim  ad  dissimilia^  et  magis  valebunt  acumina  ingeniorum^  quam 
auctoritates  legum^ 

1  Bacon  de  Augin.  Sei.  VIII.  iii.  16. 
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All  the  text  writers  agree,  a  leas  degree  of  probability  In*^y 
be  ad  nutted  in  eivll  than  in  criminal  casesi.  A^  tJie  general 
spirit  of  tlie  law  of  England  has  always  excluded  discretion, 
and  red  need  every  ease,  as  it  occurs,  to  a  certain  rule  (too 
certain,  indeed,  for  the  ever  varying  circuinstances  of  human 
actions),  the  consequence  is,  that  in  criminal  eases  a  modt 
unreasonable  degree  of  certainty  is  demanded.  "  Such  is  the 
spirit  of  Englif*h  judicature,"  observes  an  intelligent  foreigner 
writing  on  the  subject,  **  that  the  court  and  jury  seem  to  turn 
their  eyes  from  truth,  that  they  may  not  see  it  as  it  actually 
is  ;  and  it  is  only  when  it  strikes  them  in  spite  of  their  eftbrU, 
that  they  feel  themselves  obliged  to  acknowledge  and  con- 
strained to  proclaim  it  to  the  world,"  ^  But,  it  may  be  said, 
a  French  jurist  has  a  pardonable  leaning  to  his  own  system; 
let  us  hear,  then,  *^  a  native  and  to  the  manner  bom,"  *•  In 
England,  with  national  generosity,  the  prisoners  arc  thrown 
into  tlie  arena,  unarmed  iadeed,  but  with  many  avenues  of 
escape  open  before  them.  In  France,  where  the  law  is  more 
lenient,  the  outlets  from  the  fatal  circle  are  shut,  and  legal 
vengeance  is  only  balked  when  it  lies  down  before  innocence, 
as  the  lion  at  the  feet  of  maiden  purity/'^  An  experienced 
criminal  judge  of  the  last  century  has  taken  the  pains  to 
enumerate  the  chances  which  a  criminal  has  in  tills  country 
of  escaping  without  puni^lmient,  1-  That  the  offender  is  not 
discovered.  2.  That  the  person  injured  is  not  both  able  and 
willing  to  prosecute.  3<  That  the  evidence  is  not  sufficient 
to  enable  the  grand  jury  to  find  the  bill.  4,  That  tlie  in- 
dictment 13  80  fraraed,  that  the  oflfender  cannot  be  convicted 
U[»nn  it.  5,  That  the  witnesses  for  the  prosecution  may  die, 
or  be  i>rcvailcd  u|x>n  to  aljscond,  or  to  soften  tlieir  testimony. 
6.  That  they  may  be  entangled  in  cross-examination  by  the 
priHoncr's  coiiuscl,  and  made  to  contradict  themselves  or  each 
other.  ?•  A  judge  averse  to  convictions,  8.  An  ignorant 
or  perverse  jury.  9.  A  recommendation  to  mercy,  10.  An 
appeal  to  the  public  by  new^spaper  paragi'aphs.  IL  An  ftp- 
}>lication  to  the  jury  to  obtain  a  declaration,  that  some  of 
them  were  dissatisfied  with  the  verdict.     12.  A  motion  in 


: 


'  Cottu  on  the  CTiminnl  Law  of  Eitgltnd^  p.  53* 
■  Foreign  QuaiCvrl/,  iv.  H3. 
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arrest  of  judgment.  13.  A  writ  of  error.  14.  An  escape. 
15.  Interest  to  procure  a  pardon^  and  petitions  to  the  Crown 
in  behalf  of  the  convicted  criminal^ 

All  these  chances  of  escape  are  still  open;  modem  times 
may  have  diminished  the  facilities  of  some  of  them,  but  liave 
not  closed  any  one  altogether.  Many  examples  are  to  be 
found  in  two  popular  and  instructive  works,  —  "  The  School- 
master in  Newgate,"  and  "  Old  Bailey  Experience."  The 
author  of  those  works  would  add  a  sixteenth  chance,  a  court 
of  appeal  in  cruninal  cases. 

It  is  imdoubtediy  the  interest  of  every  society  placed  in  the 
same  circumstances  as  the  British  empire,  that  nine  guilty 
persons  should  escape,  rather  than  one  innocent  perish ;  but  it 
is  more  open  to  controversy,  whether  the  loopholes  in  the  net 
of  justice  are  not  more  numerous  than  that  purpose  requires; 
A  strong  argument  for  diminishing  the  number  of  capital 
offences  was,  that  the  sentence  was  not  inflicted  on  a  fifth  part 
of  the  convicted  crinunals ;  the  number  of  commitments  in  the 
United  Kingdom,  compared  with  the  number  of  convictions, 
after  making  all  requisite  allowances  for  carelessness  and  error, 
show  us  strongly  the  necessity  of  rendering  the  criminal  code 
more  effective.  At  any  rate  criminal  law,  as  it  requires  the 
greatest  certainty  in  the  pleadings  and  evidence,  has  the 
greatest  uncertainty  in  the  result  of  them. 

Next  in  degree  of  uncertainty  is  the  event  of  an  ejectment, 
or  any  other  cause  in  which  the  general  issue,  and  notliing 
else,  is  pleaded,  so  that  neither  of  the  parties  has  any  notice 
what  is  to  be  proved  at  the  trial  by  the  other ;  cases  better 
adapted  to  display  the  quickness  and  decision  of  the  success- 
ful advocate,  than  to  inspire  confidence  in  the  event,  or  to 
give  certainty  to  the  system. 

"  An  acute  observer,  who  has  looked  on  the  transactions 
of  the  medical  world  for  half  a  century,  might  compose  a 
very  curious  book  on  the  Fortune  of  Physicians."  ^  An  ex- 
perienced practitioner,  who  has  witnessed  the  vicissitudes  of 
Westminster  Hall  for  the  same  period,  might  write  as  curious 
and  instructive  a  work  on  the  uniformity  of  verdicts.  An 
em'ment  philosopher,  more  conversant  with  the  calculation  of 

*  Hawkin*s  Life  of  Johnson,  p.  522, 

*  Johnson*s  Lives.    Akenside. 
VOL,  IV.  G 
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chances  upon  mathematical  principles,  than  with  ttie  practice  of 
trials  of  fact^  has  computed  that,  granting  a  moderate  pro- 
bability that  each  of  twelye  jurors  would  decide  rightly,  tho 
chances  of  the  rectitude  of  their  unanimous  verdict  would  be 
five  thousand  to  one.  In  practice,  it  is  well  known  Uiat  the 
obstinacy  and  strong  constitution  of  a  dissentient  juryman 
has  very  great  force  in  modifying  the  decisions  of  the  rest. 
As  the  verdict  is  unanimous,  not  from  choice,  but  by  the 
strongest  compulsion,  it  very  often  wears  the  appearance  of 
a  compromise  between  contradictory  opinions.  It  is  hardly  a 
proper  subject  for  statistics,  but  it  is  not  too  much  to  say, 
that  two  verdicts  out  of  every  twenty  are  not  such  as  a  single, 
sound,  and  dispassionate  judgment  would  acquiesce  in;  and  if 
a  fewer  number  are  in  practice  set  aside,  it  is  only  because  in 
the  circumstances  a  new  trial  would  be  useless  or  dangerous. 
In  criminal  law,  with  which  jurymen  are  in  gencrd  most 
thoroughly  versed,  we  find  such  verdicts  as  these,  —  **  Guilty 
of  perjury,  but  not  wilful  or  corrupt." '  "  Guilty  errone- 
ously, but  not  intentionally."  *  "  Guilty  of  forgery  widiout 
on  intention  to  defraud.**  •  "  Guilty  of  uttering  forged  notes 
without  knowing  them  to  be  forged."  *  So  a  covenant  rea- 
sonable, but  not  usual,  that  rent  should  C€»Eise  until  buildings 
destroyed  by  fire  or  accident  were  rebuilt,  was  dedared  by  a 
verdict  of  landlords  to  be  an  unusual  and  unheard-of  covenant, 
and  was  therefore  held  to  be  neither  usual  nor  reasonable.  * 
These  instances  are  given,  not  to  depreciate  one  of  our  most 
time-honoured  institutions,  trial  by  jury,  but  to  elucidate  one 
of  the  sources  of  uncertainty  in  law.  What  human  wisdom 
could  have  foreseen  any  one  of  those  verdicts  ?  And  this  de- 
serves the  more  notice,  as  the  influence  of  the  Bench  and  tlie 
Bar  upon  the  minds  of  the  jurors  has  been  for  some  time 
upon  the  decline.  The  term,  "  a  perverse  verdict,"  is  only  to 
be  found  in  the  books  within  the  last  five-and-twenty  years, 
perhaps  from  a  want  of  power  "  dicendo  tenere  hominum 
coctus,  mcntes  allicere,  voluntates  impellere  quo  velit,  unde 
autcm  velit,  deducere."* 

*  Suto  Trials,  vol.  xix.  669.  »  Ibid.  xx.  625. 

*  Brecon  Circ.  1827.  *  State  Trials,  vol  xx.  910. 

*  Medwin  v.  Saiulham,  I  T.  H.  735. ;  3  Swtnb.  85. 

*  Cic.  dc  Orat.  i.  8. 
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Tlic  aid  to  be  given  by  the  legiilattire  in  insuring  a  greater 
degree  of  certainty  in  the  administration  of  justice^  considts  in 
ranoving  all  defeote  cmd  impediments  not  necessarily  inherent 
in  the  firamewock  of  the  constitution.  Thu8>  in  die  catalogue 
of  chaaoes  before  mentioned^  the  humanity  of  the  judge>  and 
the  perrersity  of  the  jury,  are  defects  neoessarily  inctdent  to 
hannn  natni^;  and^  in  criminal  oases^  a  verdict  so  obtained 
i0»  and  perhapc  ought  to  be>  irreversible ;  but  the  indisposition 
er  inability  of  the  person  injured  to  prosecute  might  be  re* 
medied  by  employing  a  puUio  prosecutor  in  every  case  certified 
by  a  boaid  <tf  magisUrates  in  each  county.  So  the  tendency 
of  the  law  of  evidence  has  hitherto  been  rather  to  exclude 
fiibekood  th^n  to  elicit  truth)  but  the  numberless  ckcIusioib 
en  account  of  infamy  and  interest  — 

**  Hugs  wiodowf  whieh  exclude  the  light. 
Long  passages  which  lead  to  nothing  —  ** 

have  been  abolished  by  the  legislature. ' 

To  q)in  the  thread  of  their  verbosity  finer  than  the  staple 
of  their  argument,  io  make  minute  and  fine  distinctions,  di* 
visions  and  subdivisions,  which  smell  more  of  the  lamp  than 
of  the  healthy  and  wholesome  converse  with  the  fields  of 
human  action,  is  not  more  characteristic  of  English  lawyers 
timn  other  jurists  where  law  has  been  for  ages  a  separate 
study,  though  it  may  have  been  laid  to  their  charge.  Leffcs 
AngKa  pknw  stmt  trtcarum,  ambiffukatum^ty  et  sibi  ipsis  con-' 
ttarim.  Fuerunt  etenim  excogitate  atque  sancitm  a  Normannisy 
^piAm  nuUa  gens  magis  litigiosa  atque  in  tontroversiis  machi- 
iiandis  et  proferendis  faltacior  reperiri  potest"^  The  Normans 
are  noted  in  their  own  country  for  a  shrewd  and  litigious 
temper,  which  may  have  given  a  character  to  our  courts 
of  jittticc  in  early  times.  Something  too  of  that  excessive 
Mibtlety  and  that  preference  of  technical  to  rational  prih'^ 
ciples,  which  runs  throi^h  our  system,  may  be  imputed  to 
the  sdiolastic  philosophy,  which  was  in  vogue  during  the 
same  period,  and  is  marked  by  the  same  features.  No  tri- 
bunals of  a  civilised  people  ever  borrowed  so  little,  even  of 

»  St.  6  &  7  Vict  c.  85. 

*  Philip.  Honor,  cited  In  Btrr.  But  51. 
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illustraticm,  from  the  writings  of  philosophers,  or  from  the 
institutions  of  other  countries.  *  Lord  Bacon,  adopting  the 
language  of  Scripture,  culls  the  schoolmen  cumini  sectom; 
but  in  the  law  of  hia  own  day,  and  still  more  in  that  of  tk 
preaent,  may  be  found  subtleties,  of  which  Aquinas  and 
Erigena  never  dreamed.  They  do  not  appear  so  to  us, 
l>ccausc  their  consequences  arc  vital  and  r^al ;  but  in  an  ex- 
ploded science  or  a  dead  language,  they  %vould  appear  as 
puerile  as  scliolastic  reasonings.  **  How  pure  the  laws  of  Eng- 
land would  be  were  it  not  for  these  subtleties ! "  *  cxclmma 
Lord  Erskine  investigating  some  invisible  difference*  Sir 
William  Gmnt  used  to  observe, —  "  The  principal  difficulty 
I  find  in  the  law  of  England  is  to  distinguish  between  the 
rule  and  the  exceptions."  Numerous  exceptions,  founded  on 
minute  differences,  make  all  rules  comjiamtively  valuelcissw 
Without  attempting  to  investigate  t!ie  differences  between 
the  law  of  England  and  that  of  other  countries, — differenee^ 
80  gi'cat  that  any  conclusion  must  be  m  alio  (jenerey  wilhniit 
s|)eculatiug  upon  the  causes  which  have  contributed  to  prenlucc 
tliis  effect,  the  highly  artificial  nature  of  the  law  itself  may 
be  reckoned  one  of  the  great  sources  of  uncertainty  in  its 
application- 

This  introduces  the  question,  whether  reducing  the  body 
of  the  law  to  its  first  principles  by  a  code,  would  prmluce 
greater  certainty  in  its  administration.  All  experience  is  on 
one  side,  all  thcoiy  on  the  other,  and  it  is  diflicult  to  find  a 
judgment  perfectly  unbiassed  ))y  the  inferences  of  the  one,  or 
the  conceptions  of  the  other.  By  experience  is  not  meant 
the  histoiy  of  the  Continental  codes,  as  the  cu*cmnstanccs 
and  habits  of  the  nations  for  which  they  were  framed,  and 
the  materials  of  which  they  were  composed,  tliffcr  so  ^vidcly 
from  our  awn,  as  hardly  to  afford  analogical  argument,  hut 
the  results  of  codification,  as  far  as  it  has  gone,  in  this  country. 
The  statute  law  itself  only  acquires  certainty  in  the  eyes  of  | 
practising  lawyers,  when  every  branch  of  it  is  hedged  round 
by  decisions,  which  leave  no  room  for  doubt.  Quenwis 
mciiid  erite  (itrhdy  select  any  one  from  AVestminster  Hall, 
counsel  or  client,  plaintiff  or  defendant,  and  ask  whether  he 

'    Hallani,  Middle  Ages,  li.  468. 
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would  prefer  going  into  Court  with  a  case  in  pointy  or  a 
declaration  of  the  law  in  his  favour.  Unquestionably^  unless 
all  our  forensic  habits  are  to  be  altered,  he  would  prefer  the 
former.  But,  without  trying  the  question  by  this  criterion, 
let  us  examine  the  mode  of  fabricating  each  system,  and  its 
texture  or  wear. 

The  revision  of  the  law  of  England  ought  to  be  intrusted 
to  a  board  of  competent  commissioners,  not  appointed  by 
parliamentary  or  private  interest,  devoting  their  whole  time, 
and  bestowing  their  zealous  and  undivided  energies  in  per- 
fecting so  great  a  work.  They  have  to  avoid  all  inquiries  of 
a  speculative  and  fanciful  nature,  which  are  apt  even  in  this 
country  to  divert  the  attention  of  persons  so  employed,  and 
found  their  report  upon  experience  alone.  They  have  to 
abrogate  the  obsolete,  to  declare  the  doubtful,  to  supply 
(Huiflsions,  to  correct  defects,  and  to  furnish  a  framework 
suited  to  the  habits  of  the  age  in  which  we  live,  and  the 
daily  growing  exigencies  of  a  society  rapidly  advancing  in 
population  and  civilisation.  They  have  to  execute  the  great 
work  without  haste  or  negligence,  with  a  due  recollection  of 
the  past  and  foresight  of  the  future,  with  a  due  respect  for 
the  claims  of  usage  on  the  one  side,  and  improvement  and 
uniformity  on  the  other.  It  is,  after  a  due  interval  for 
observation  and  objection,  given  to  the  world,  introduced  into 
parliament,  and  passed  through  the  two  Houses  without 
injudicious  alterations,  and  it  becomes  the  law  of  the  land. 
It  must  necessarily  consist  of  general  propositions,  with  the 
usual  exceptions  and  limitations.  Can  it  possibly  approach 
the  definiteness  and  precision  of  a  case  in  point  ?  In  sim- 
plicity, in  method,  in  uniformity,  we  might  be  gidners ;  but 
in  certainty  we  should  be  considerable  losers. 

In  the  counterpart  we  find  a  multitude  of  reported  de- 
cisions, each  professedly  resting  upon  some  principle  of  law 
or  equity,  in  cases  occurring  in  actual  practice,  with  the  full 
benefit  of  arguments  upon  both  sides,  not  upon  speculative 
points,  or  hypothetical  questions,  but  upon  propositions  in- 
volving immediate  loss  or  benefit  to  each  party.  Then  the 
decision  is  pronounced  with  a  full  sense  of  the  responsibility 
of  the  judge,  and  a  perfect  consciousness  that,  if  erroneous,  it 
may  be  reversed  on  appeal.     The  practical  value  of  such 
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materially  oonipurod  with  the  proviaioua  of  the  best-eonsidcretl 
code,  is  bonndlei*s  ;  the  difterencc  between  the  two  ia  like  that 
between  truth  and  liclion,  or  the  judicial  and  deliberative 
oratory  of  the  aooient'5  compared  with  the  cpideiktic  or  de- 
monatrative.  If  it  be  urged  that  a  decision  can  soai'cely  be 
found  in  which  the  judge,  without  *^ny  inipeachment  of  his 
»uundneaiJ  or  integrity,  might  not  have  come  to  the  oppoeitc 
coueludiun,  the  eanio  observation  may  be  mtKlc  of  tbo  same 
points,  oixlained  by  legitilatitin,  A  chain  of  reasoning  cqiuilly 
solitl  and  coherent  might  have  conducted  the  legislator  or 
judge  to  the  opposite  eoncluslon  to  tliat  to  winch  he  arriTes. 
Jlnt  the  difference  i.*,  that  if  any  flaw  can  be  pereeivctl  in 
judicial  reasoning,  the  cause  ia  c^irried  to  another  tribunal  in 
legislation,  the  erroneous  po&ition  remains  until  repealed, 
though  the  reasoning  upon  which  it  ia  built  is  faulty.  The 
provisions  of  a  Code  might,  and  probably  wouldj  be  composed 
of  the  same  materials ;  but  neither  in  the  selection,  nor  in  the 
wording,  would  they  go  through  the  same  assay.  Ano- 
malous, careless,  and  unprincipled  decisions  arc  certainly  to 
be  found  in  the  books,  and  the  sooner  they  are  expunged  the 
better*  If  judges  and  reporters  would  do  their  duty,  they 
would  never  have  appeared  there. 

Next,  it  is  to  be  considered,  which  tissue  stands  wear  and 
tear  best.  If  the  reader  is  inclined  to  concede  the  position 
before  laid  down,  that  tho  statute  law  only  acfjuircs  cer- 
tainty, when  every  branch  of  it  is  hedged  round  by  decidon* 
tlu^rc  will  bo  no  question  as  to  tlic  superior  certainty  of  judge- 
iiiade  law.  If  not,  let  hhu  consider  how^  much  explanation, 
amendment,  and  suppleuicnt,  the  best-framed  acts  of  tho 
legislature  now  require;  and  conclude,  what  woidd  bo  the 
consequences  of  putting  all  the  law  of  England  into  tlie 
statute-book.  Let  him  recollect  the  difficulty  with  which 
tlie  alteration  of  the  law  of  wills  was  brought  to  the  know- 
ledge of  the  people ;  and  how  seldom,  even  now,  its  provisions 
are  literally  complied  with.  The  common  law  of  the  bmd, 
the  customary  law  of  villages  and  hjuukts,  is,  from  its  su- 
j>erior  antiquity,  its  tnulitionary  nature,  and  its  exemption, 
till  lately,  from  change,  better  known  in  ninety -nine  cases 
out  of  a  hundred  to  those  who  live  under  it,  than  the  lalxvui^ 
of  the  legislature.    AVhcnevcr  it  is  supcrscilud,  it  will  be  suc^ 
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oeeded  by  that  vagum  Jus  ei  ineopnitum,  which  id  xmcer^ 
Uinty  itaolf.  By  way  of  illustration^  not  of  argument,  the 
Continental  codes  maj  be  adverted  ta  Pmsaia  is  a  country 
in  which  the  government  does  every  thing,  and  individuals 
eompaiatively  nothing.  On  the  otW  hand^  ^^  the  gathered 
wisdom  of  a  thousand  years,''  as  the  reports  may  be  termed, 
are  the  creation  of  incUviduals,  and  made  almost  entirely  at 
tiieir  expense ;  the  government  has  done  little  in  their  form-* 
stion  or  production.  It  is  superfluous  to  say,  that  in  Prussia 
there  was  no  body  of  decisions  which  had  grown  with  the 
growth  and  strengthened  with  the  strength  of  the  nation, 
and  adapted  itself  to  the  increasing  intelligenoe  and  wants  of 
the  people;  all  that  the  Commismoners  had  to  deal  with  were 
feodd  tenures,  and  peasant  and  burgher  rights.  The  land- 
reofat  of  Prussia  was  promulgated  in  1794,  and  has  been 
seven  times  revised,  and  even  now  stands  in  need  of  much 
alteeslioo,  to  suit  the  peofde  for  whom  it  was  framed.  The 
criminal  Code  of  Bavaria  was  recast  and  composed  in  nine 
jears,  promulgated  in  1813 ;  and  in  three  years,  one  hundred 
and  eleven  articles,  a  nuyority  of  the  whole,  were  repealed.  ^ 

The  five  French  codes  were  extracted  from  the  immense 
body  of  customary  law  existing  in  different  parts  of  the  king^ 
dom  before  the  revolution,  by  the  most  enlightened  lawyers 
of  the  time,  thoroughly  conversant  in  the  practice  of  the  old 
law,  no  deep  civilians,  and  therefore  no  bigotted  advocates  of 
the  code,  and,  above  all,  fully  impressed  with  the  necessity  of 
alterations  and  improvements,  required  by  the  new  state  of 
sodety  in  which  they  lived.  They  had  the  aid  of  the  great 
man  whose  name  the  code  bears,  whose  profound  and  perhaps 
unrivalled  knowledge  of  human  nature,  and  perfect  familiarity 
with  the  habits  of  all  ranks  in  his  dominions,  would  have 
enabled  him,  with  his  decisiveness  of  intellect  and  perspi* 
eadty  of  consequences,  to  improvise  a  code  for  himself  The 
result  of  their  united  labours  is  a  clear,  concise,  methodical 
body  of  the  rules  of  law  on  every  subject,  delivered  with  the 
precision  and  discrimination  eminently  characteristic  of  the 
French  language.  Yet  the  code  forms  a  very  minute  item  in  a 
French  advocate's  library,  and  when  its  literal  interpretation 
is  in  bis  iiivour,  he  feels  that  his  cause  is  only  half  won. 

'    Savignj,  Zeitschrift,  iii.  13.     But  sec  antd,  p.  54,  55, 
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Withjn  ten  years  after  the  pulilication  of  the  FixiBeh  code,  fifty 
%'olumea  of  reports  a]>pcarcd,  toexplahi  its' provisions,  and  in 
thirty  yeara  from  the  time  of  the  French  revolution,  more  than  a 
hundred  vohnnes  of  statute  law  were  published,  *  We  have  the 
o|Hnion  of  a  competent  judge,  whose  parliahties,  if  any,  were 
in  favonr  of  continental  jurisprudence: — *^  The  five  code«  of 
law,  compiled  under  the  eye  of  Bonaparte,  though  in  sume 
respects  justly  oljjcctionable,  will  always  he  honourable  to  his 
memory.  He  himself  thought  bo  favourably  of  them,  as  to 
express  to  a  friend  of  tlie  iieminiscent  a  wish  that  he  might 
descend  to  posterity  with  these  in  his  handi?;-  "  The  Code 
Civile  possesses  great  merit;  the  Code  de  Commerce  is  very 
faulty ;  and  whatever  is  good  in  any  of  the  five  codes^  is  ren- 
dered almost  entirely  useless  by  the  Code  de  Procedure, 
which  has  completely  con  founded  and  paralysed  all  the  judi- 
cature of  the  country/'^ 

It  is  difficult  to  ascertain  the  comparative  certainty  of 
two  completely  different  systems  of  jurig^prudcnce  ;  liut  the 
French  law,  by  its  adherence  to  general  rules,  and  never 
descend! nfj;  into  parficutars,  loses  much  of  the  circuuistan- 
tiallty  and  practical  value  of  the  English*  In  the  review  of 
Le  Code  de  Napoleon,  in  SirWaltcr  Scott's  Life  of  Bona|>arte, 
which  was  written  by  Mr,  Wright,  of  Lincoln's  Inn,  at  the 
vcrpie^t  of  the  illustrious  author,  and  to  which  we  have  been  in- 
tk'litcd  in  this  article,  it  is  (observed,  that  the  fiftli  and  sixth 
titles  of  the  First  Book  of  the  Code  Civile  contain  one  hun- 
dred and  8ixty-seven  proj>ositions  upon  the  suljject  of  marriage, 
by  which  tlic  rights  arising  in  ditfcrent  circumstances  from 
that  contract,  the  most  important  in  civilised  society,  are  to 
be  deterniined.  If  from  thes^c  rules  are  deducted  those  which 
contain  no  jjiinciple,  but  merely  regulate  the  fonna  of  pro- 
ceeding, the  amount  will  be  greatly  diminished.  Tlie  Englit^h 
law  on  the  same  subject,  to  say  nothing  of  legislative  enact- 
ments, con  tarns  no  less  than  a  thousand  reported  cases,  a^  may 
be  seen  by  a  reference  to  Ropca-'s  Treatise  and  Chitty's  Index, 
each  of  which  affords  ground  to  rule  any  other  case  in  similar 
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circumstances.  In  this  view,  the  certainty  of  the  law  of 
England,  compared  with  that  of  France,  bears  the  proportion 
of  ten  to  one*  If  the  practical  nature  of  its  propositions  are 
taken  into  consideration,  the  superiority  will  be  still  more 
evident* 

No  code  can  provide  for  all  specific  cases,  or  be  so  con- 
structed as  to  exclude  future  exposition.  Justinian's  pro- 
hibited any  interpretation  but  his  own.*  So  did  the  king  of 
Bavaria,  by  ordinance,  dated  October  19th,  1813.  In  the 
imperial  institutes,  as  well  as  in  the  codes  of  France,  Bavaria, 
Austria,  and  Prussia,  some  authority  is  designated,  from 
which  exposition  in  doubtful  cases  is  to  be  had.  With  these 
glosses  and  explanations,  the  simplicity  of  the  code  attains  the 
circumstantiality  of  case  and  precedent,  and  in  the  same  pro- 
portion as  it  does  so,  becomes  more  certain,  and  better  fitted 
for  the  transactions  of  an  artificial  state  of  society. 


ART.  VL  — PRACTICAL  USE  OF  TIIE  ROMAN  LAW. 

A  Compendium  of  Modern  Civil  Law.  By  Fekdinand  Mackeldey, 
Professor  of  Law  in  the  University  of  Bonn,  lulited  by  Philip 
Ignatius  Kaufmann,  from  the  12th  German  edition  in  2  vols. 
VoL  L    8vo.    London,  1845. 

At  a  very  early  stage  in  our  labours*,  we  remarked  on  the 
gross  inconsistency  exbting  in  a  country  like  England,  where 
the  Importance  to  the  public  of  having  well-educated  lawyers 
b  greater,  and  the  provision  for  legal  education  less,. than  in 
any  other  part  of  Europe.  Since  we  wrote  this  the  Benchers 
of  one  Inn  of  Court,  much  to  their  honour,  have  foimdcd 
Lectures  on  Jurisprudence  and  the  Roman  Law — topics  on 
which  the  profession  at  large  has  long  felt  an  especial  need  of 
instruction.  We  heartily  wish  the  plan  success ;  and  in  aid 
of  the  views  of  the  learned  benchers,  we  hasten  to  bring  to 
their  notice  a  work,  which  has  just  been  published  contem- 
poraneously in  the  United  States  and  in  this  metropolis. 

Germany  has  of  late  years  produced  many  admirable  intro- 
ductions to  the  study  of  the  Roman  Law,  but  none  superior 
in  simplicity,  perspicuity,  and  practical  utility,  to  the  com- 
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pcinTuim  uf  tbi!  late  Professor  Mackelt>ey»  of  Conn,  wklcli 
appeaceil  iirdt  in  IHl-i^  and  soon  became  so  jiopuiar  tu  to  ruu 
tlirougli  twelve  editions  in  the  succeeding  twenty  yeaiB; 
each  edition  being  carefully  c«>rrecte<:l  by  the  Professor  him* 
eeli*>  down  to  the  very  last  year  of  his  valuable  life.  Mr, 
Kaufmann,  who  is  a  German  by  birth,  but  practises  sis  a 
lawyer  at  New  York,  has  thrown  open  this  treasure  "  to  the 
wide-spread  nations  that  use  the  EiigHi^h  tongue ; "  audi 
ttUowing  for  a  few  native  idioms,  he  ha^  ably  performed  hid 
task  aa  a  trunslator.  But  it  is  as  an  editor^  that  he  asptrca 
to,  and  deserves,  much  higher  praise ;  for  he  has  judicionsly 
(though  slightly)  corrected  the  text;  he  has  revised  and 
reduced  to  greater  iiniforinity'  the  author*B  notea»  incorpo- 
rating with  thein  many  passages  from  the  Roman  Jurists  ;  and 
he  ha.i  added  very  valuable  notes  of  his  own,  explaining^  and 
in  some  instances  controverting,  Professor  Mackeldey'a  doc- 
trines. 

The  title  of  the  work  is  an  unfortunate  one.  The  expres- 
sion '*  raodem  Civil  Law  '*  conveys  to  the  inind  of  the  mere 
English  reader  no  distinct  meaning  —  ccrtiunly  not  the 
meaning  of  the  author,  who  intends  by  the  woiJ  Cn?i7,  the 
Roman  Law,  in  so  far  as  it  relates  to  the  civil  concerns  of 
lile;  and  by  the  word  modern^  restricts  his  subject  still 
further  to  those  priociples,  which  are  applicable  to  modem 
times;  excluding  all  such  institutions  (for  instance  domestic 
slavery)  as  are  alien  to  the  present  legislation  of  Eunipe, 
la  an  introduction  of  lUl  pages,  the  author,  after  premising 
some  general  definitions  of  law  and  legal  science,  sketches  a 
short  history  of  the  lioman  Law ;  notices  the  collections  of  it 
made  ai  different  pcri^nls  of  time  ;  describes  the  various 
methods  which  have  been  ui^ed  in  teaching  it ;  and  enume- 
rates the  principal  publications  which  constitute  its  litemture* 
Proceeding  tlicn  to  the  body  of  the  work,  be  first  lays  down,  in 
what  is  called  the  "  General  Part,'"  those  fundamental  prin- 
ciples of  legal  science,  which  recur  in  every  separate  portion 
of  the  law;  and  then  begins  the  "  Special  Part,"  with  an  ap- 
plication of  the  game  principles  to  "real  rights,"  or,  as  we  say, 
*Ubc  rights  of  tilings/*  Such  are  the  contents  of  the  first 
volume  (the  only  one  yet  published),  and  we  must  say 
that  the  ability  displayed  in  it,  liotb  l*y  the  author  and  edi- 
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tor»  midces  m  look  with  0<»Be  e^ersQesfbr  the  oompletion  of 
the  work. 

The  practiofhl  English  lawyer  of  the  present  daj  will  no 
doubt  readily  grant,  that  all  this  may  afford  to  the  philosophic 
cultivator  of  Jurisprudence  a  most  interesting  field  of  re« 
search.  But  he  will  perhaps  say,  ^'  Of  what  use  will  such 
a  study  be  to  me?  How  can  it  bear  on  my  professional 
pursuits  ?  ^  Wliy,  if  you  are  content  to  do  nothing,  through 
life,  but  copy  precedents,  and  tread  the  dull  routine  of  oidi-- 
nary  business,  to  be  sure  it  has  nothing  to  do  with  you,  nor 
you  with  it.  But  as  there  are  few  so  totally  without  a  sense 
of  what  is  honourable  and  dignified  in  their  profession,  so 
there  are  few  to  whom  a  knowledge  of  the  prindples  of  law, 
as  developed  and  applied,  in  the  Boman  system,  to  the  varied 
concerns  and  interests  of  civilised  life,  will  not  bo  found  as 
iiseful  in  practice,  as  the  system  itself  is  dear  and  ccNSDjMre- 
hensive  in  theory.  The  objection,  however,  shall  presently 
receive  a  more  specific  answer ;  but,  first,  let  us  call  to 
mind  the  period  which  connects  the  legal  history  of  ancient 
Borne  (as  sketched  by  us  in  a  former  number')  with  that 
of  modem  Europe.  The  compilation  of  Boman  Law,  which 
wc  call  the  Carpus  Juris,  was  begun  by  order  of  Justinian, 
A.n.  530;  but  in  the  preceding  century  the  Northern  hordes 
had  already  broken  down  the  barriers  to  which  the  foresight 
of  Augustus  had  limited  the  Boman  Empire.  That  vast 
monarchy  had  fallen  asunder;  and  the  Western  and  Eastern 
empenxn  were  forced  separately  to  struggle  with  the  invaders, 
for  their  respective  domains.  Franks,  Goths,  Vandals,  and 
Huns  had  overrun  the  fairest  provinces.  The  Eternal  City 
itself  had  more  than  once  been  laid  waste ;  and  the  Eastern 
emperor  alone  retained  his  throne  at  Constantinople.  The 
warriors  destined. 

To  cast  the  kingdoms  old 
Into  auotber  mould, 

were  men  of  a  far  different  stamp  from  those  whom  they  had 
subjected  The  former  were  heathens,  grossly  ignorant  of 
arts  and  letters,  but  brave,  hardy,  and  resolved  on  conquest ; 
the  latter  were  Christians,  possessing  all  the  literature, 
science,  and  refinement  of  the  age;  but  timid,  effeminate, 
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and  prone  to  submission,  Accortlingly  the  barbarians  sub- 
diicJ  wliulc  kingdoms;  but  as  "captive  Greece"  had  for- 
iiierly  '*  captivated  her  rude  conqueror,'*  so  now  the  wild  sons 
of  the  North  gradually  yielded  to  the  influence,  firet  of  the 
Roman  clergy,  and  afterwards  of  the  Roman  lawyers,  and  at 
length  exchanged  their  loose  traditionaiy  laws  for  written 
Ict^islation* 

Tills  transition  is  ably  described  by  M.  GuizoT.  **  In 
fixing  themselves  to  a  perraanent  abixle,"  (says  he)  "and 
becoming  landed  proprietors,  the  barbarians  contracted,  both 
with  the  Roman  pup  illation  and  with  each  other,  relations 
mure  various  and  durable  than  any  which  they  had  previously 
known^  Their  civil  existence  assumed  a  greater  breadth  and 
stability.  The  Rnman  Law  alone  was  lit  to  regulate  thid 
new  existence.  That  hiw  alone  could  deal  adequately  with 
such  a  multitude  of  relations.  The  barbarians,  however  they 
might  stri\'e  to  lux^serve  their  own  customs,  were  caught,  as 
it  were,  in  the  net  of  tiiis  scicntiiic  legislation,  and  were 
obliged  to  bring  the  new  social  order,  in  a  great  measure, 
into  subjection  to  it,  not  indeed  pulitically,  Init  yet  civilly,'^ 

So  great  a  change  cannot  Ire  supposed  to  have  been  wrought 
at  ^mcc,  or  by  the  same  gradations,  in  every  e^nmiunity. 
Some  compilations  of  law  were  impregnated  with  the  dominant 
barbarism,  others  with  tlie  Roman  civilisation ;  whilst  in 
eevcral  conn  tries  two  legal  systems,  of  diflerent  origin,  stood 
Bide  by  side,  and  individuals  lived  nndcr  the  one  or  the  other, 
at  their  own  choice.  To  the  ruder  class  of  laws  belonged 
the  Lex  SaUca^  the  Lex  Rip iia riorum^  and  others  of  a  like 
character:  among  the  more  refined  may  be  distinguished  the 
Brevmrinm  of  Alaric,  King  of  the  Visigoths,  wliich  long 
continued  to  be  followed  in  Spmn,  (Tundebald,  King  of 
litirgundy,  appears  to  have  framed  two  Codes  for  the  two 
classes  of  his  suljjects,  one  entitled  i>.r  Burf/nndumum^  the 
other.  Lex  Romtma  BurgHudhmum^  which  latter  wiu^  ably 
edited  in  182fi,  with  a  learned  comment,  by  Dr,  Barkow  of 
Gripswald.  Montesquieu,  in  his  28th  l>ook,  has  assigne<l 
various  causes  for  the  gradual  disuse  of  all  tliese  codes;  he 
has  fallen,  however,  into  the  common  error  of  Bupposing 
that  the  Thcodosian  Code,  which  preceded  th:it  of  Justinian 
nearly  lOf)  years,  was  the  only  work,  by  wlncli  Roman  juris- 
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prudence  was  known  in  the  Western  Empire,  till  the  11th 
or  12th  century.  The  fact  is,  that  the  Justinianean  Corpus 
Juris  continued  to  be  the  law  of  the  Eastern  Empire  till 
A.D.  890,  when  it  was  superseded  by  the  Basilicals:  but 
this  was  not  all ;  for  after  Italy  had  been  twice  re-conquered 
by  the  valour  of  Belisarius  and  Narses,  Justinian  introduced 
his  body  of  laws  into  that  country,  where  they  continued  to 
be  more  or  less  observed,  long  after  the  authority,  from  which 
they  emanated  had  passed  away.  The  once  prevalent  notion, 
that  the  Justinianean  Collection  was  wholly  lost,  until  the 
discovery  of  the  Digest  at  Amalfi,  has  been  clearly  dis- 
proved. Doubtless,  amidst  the  ignorance  and  political  con- 
vulsions of  the  dark  ages.  Jurisprudence  was  little  studied, 
on  any  system  whatever;  but  the  zealous  and  persevering 
researches  of  Sayignt  have  not  only  detected  numberless 
passages,  in  the  public  and  private  documents  of  that  time, 
evincing  an  acquaintance  with  the  different  portions  of  the 
Corpus  Jurisj  but  have  illustrated  some  whole  works  founded 
on  it,  such  as  ^^ Petri  Exceptiones^  (Savigny,  v.  2.  App.  A.) 
and  the  ^^ Brachylogusy^  of  which  latter  the  best  edition  is 
that  of  1829,  by  Professor  Bocking. 

Toward  the  close  of  the  eleventh  century,  a  fortunate 
concurrence  of  circumstances  rendered  Bologna  the  seat  of 
a  learned  University,  or  Studium,  as  it  was  then  called. 
Among  the  teachers  was  one  Pepo,  who  lectured  on  the 
Roman  law,  but  he  was  far  excelled  by  his  scholar  Irnebius, 
of  whom  mention  is  first  made  in  1113.  The  latter  was  the 
founder  of  a  school  of  Commentators,  who  explained  every 
part  of  the  Corpus  Juris  by  Glosses,  a  mode  of  instruction 
which  soon  became  extremely  popular,  and  spread  the  study 
of  the  Roman  law  through  all  the  civilised  parts  of  the 
Continent.  Nor  was  it  only  regarded  as  an  object  of  science ; 
but,  by  the  tacit  recognition  of  most  princes  and  people,  it 
was  received  as  a  Common  Law,  by  which  the  local  laws 
were  construed  and  their  omissions  supplied.  Db.  Arthur 
Duck,  a  learned  civilian  of  our  own  country,  in  his  work 
*^De  Usu  et  Authoritate  Juris  Civilis  Romanorum  per  Dominia 
Bincipum  Christianorum,'^  (a.d.  1678)  has  shown,  in  great 
detail,  how  this  degree  of  authority  came  to  be  conceded  to 
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llic  liciman  i?y3tem,  in  the  German  omjiirc,  in  pf\rt  of  Frnnre, 
tlio  Itsilian  principulitics,  the  Two  Sicilius,  Spiiin,  l*ortu^al, 
Polaud,  Hungary,  Bohemia,  Swcdeiii  and  Denmark.  Such 
wa^^  the  «tiite  ot  thlng.'<  on  tlic  Cootineut,  till  the  licvolutious, 
whicli  broke  out  wkhii^  living  memory  made  way,  in  most 
uf  those  countries,  for  funilaimintiJ  changes  in  their  juris- 
prudence.  But  it  would  be  a  gross  mistake  to  suppose  that 
the  new  codes  of  the  present  age  are  unconnected  with  the 
Roman  law.  Far  from  it.  On  this  point  we  cannot  cite  a 
more  competent  witne&s  than  SL  Portalis,  the  minister 
cliarged  witli  the  explanation  of  the  Napoleon  Code.  "  Cc 
ne  sera  pas  connaitre  nos  CikIcs  (says  he)  (pie  de  les  etudicr 
Bculement  ctix-memes;  il  faut,  pour  comprendre  le  Droit 
Fran^aiB  remonter  an  Droit  JlomauL  Lc  legislatcur  FiTin9ais 
a  rassembic  un  certain  norabre  dc  principci?,  et  leur  a  donnc 
force  de  loi ;  maia  c*est  dans  le  Droit  Romainy  que  se  tn>uve 
le  ilrYeloppcment  de  ce^  principes/*  (Expose  dea  motifj?  ilu 
Code  Civil/)  And  elsewhere,  "Les  pliilosophes  ct  les  Juris- 
consulte-8  de  Rome  sont  encore  les  instituteurs  du  genre  humoin, 
CVat,  en  partie,  avec  Ics  riches  materiaux,  qu'Us  nous  out 
transmit,  que  nous  avons  elcve  Tcdifice  dc  notre  legialation 
nationclle."     (Disc,  ix  TAcad.  de  L6gisl.) 

So  much  for  ContinentjJ  Jiiri8prudence.  I  low  stands  the 
Caae  with  the  laws  of  our  own  country  ?  And,  firet,  we  would 
remind  our  readcri?,  that  the  Roman  law  is,  in  a  great  mcasuiT^ 
the  common  law  of  SeotiantI ^  for  though  the  land-tcnuix?s 
and  rtcrviees  there  arc  mostly  of  feudal  origin,  and  there  are 
eunic  ancient  eufitoms  peculiar  to  the  countiy,  yet  where 
these,  or  subsequent  statutes  or  precedents,  do  not  intervene, 
the  judges  commonly  dccitle  by  the  rules  of  the  Roman  Liw, 
from  which  also  the  judicial  procedure  and  legal  fonnularics 
were  originally  taken.  For  this  reason,  not  only  have  Pro- 
fessorships of  the  Roman  law  been,  from  veiy  ancient  timcj** 
CFtahHs^hcd  in  the  Scottish  Univeri^ities,  and  Courses  of 
Lecturer  to  this  day  reguliirly  delivered;  but  no  man  can 
be  admitted  to  practise,  cither  m  an  Adtocnte  or  Writer 
to  the  Signet,  without  undergoing  an  examination  in  that 
law  ;  and  the  ajipeal  papers  to  the  House  of  Lords  attest 
the  accurate  acquaintance  with  it,  which  all  Scottish  lawyers 
of  any  eminence  poseei^a* 
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lo  Emghmd^  no  doiibt»  the  case  is  different ;  jet  even  here^ 
we  do  not  hesitate  to  assert,  that  some  acquaintance  ^with  a 
jurisprudence,  which  may  be  truly  deemed  European,  will  be 
found,  if  not  indispensably  necessary,  yet  certainly  useful,  in 
no  small  degree,  to  the  legislator,  the  diplomatist,  and  the 
lawyer.  The  pursuits  of  Uie  LegUlator  bear  the  same  ration 
to  the  Roman  law,  as  those  of  the  literary  man  do  to  the 
Soman  language.  The  Latin  is  a  key  to  the  Italian,  Frendi, 
Spanish^  and  Portuguese  languages.  Why  ?  Beoause  thd 
latter  are,  in  great  part,  derived  from  it.  Just  so  must 
there  necessarily  be  a  resemUance  between  the  laws  of 
those  countries ;  because,  as  wc  have  seen,  they  are,  in  great 
part,  derived  from  the  Corpus  Juris.  Our  parliamentary 
committees  have  often  evinced  their  sense  of  the  value  of 
Comparative  Jurisprudence.  They  have  sought  to  illustrate 
various  departments  of  legislation  l^*  examining  the  laws  of 
other  countries  on  similar  subjects.  But  those  laws,  when 
brought  together  and  compared,  have  been  found  to  bear,  as 
•it  were,  a  family  likeness  to  eacli  other  — 


■  Facics  Don  omnibuft  una, 


Nee  diteru  tamcD,  quolem  dectt  esse  Sororunu 

How  is  this  to  be  accounted  for?  Simply  because  they  are 
of  the  same  family;  because  the  fair  jurisprudence  of  the 
Antonines  is,  to  this  day,  reflected,  in  its  lineal  descendant,  a 
French,  an  Austrian,  or  a  Sicilian  Code. 

And  what  arc  we  to  say  of  the  Diplomatist  ?  Wc  certainly 
neither  expect,  nor  wish  him  to  be  a  mere  jurisprudent. 
Doubtless,  he  ought  to  be  a  man  of  the  world,  fit  to  deal  with 
a  shrewd  and  wary  antagonist,  and  well  acquainted  with  the 
national  interests  of  his  day,  their  intricate  combinations  and 
sudden  changes.  But  he,  too,  will  find,  on  examination,  that 
the  Roman  Law  has  furnished  principles  on  which  tlio  modern 
nations  of  Europe  have  built  up  their  international  Code,  and 
to  which  we  ourselves  appeal,  even  in  our  controversies  with 
the  states  of  the  Western  hemisphere.  What  is  the  Oregon 
question,  in  principle,  but  a  case  under  the  Koman  Law 
"  Finium  regundorum ;  ^  or  the  Interdict,  "  Uti  possidetis," 
according  to  the  difierent  lights  in  which  it  may  be  viewed  ? 

The  Lawyer's  sphere  is  of  wide  extent.     In  the  first  place. 


96 


Practical  Uae  of  the  Roman  Law, 


lie,  as  well  as  the  Dtplomattet,  may  be  engaged  in  Inter- 
national  questions,  whicli  toueh  on  points  of  lioman  Law, 
We  remember  the  great  case  of  the  Danish  Loans  in  18 10 ; 
wliere  the  argument,  as  to  the  King  of  Denmark's  property 
in  the  sums  advanced  to  the  merchants,  turned  on  the  Komaa 
Jus  FiavL  To  appreciate  tliat  argument,  a  knowledge  of  the 
Koman  Law  was  manifestly  necessary ;  and  among  the  judges 
(it  was  in  the  Coitrt  of  Prize  Appeals)  were  Sir  William 
Grant  and  Lord  Stowell,  botli  deeply  versed  in  that  branch 
of  legid  science.  The  same  eminent  persons  used  to  sit  on 
Cohmiai  Appeals  from  Lower  Canada,  St.  Lucie,  Trluidad, 
Demerara,  the  Cape  of  Good  Hope,  and  Ceylon,  and  might 
have  sate  on  appeals  from  Malta,  but  none  were  prosecuted^ 
How  necessary,  in  such  ease??,  a  knowledge  of  the  Koman 
Law  was  (and  still  i3)both  to  the  AJvt^eatcs  and  Judges,  may 
easily  be  learnt  from  Mr.  Burge's  valuable  work  on  Colomul 
Law. 

In  Scotch  Appeals  to  the  House  of  Lords,  the  same  ncceft- 
eity  may  exist.  It  is  true,  that  in  these  the  English  Lawyer 
1ms  generally  the  benefit  of  a  Scotch  colleague;  but  we  ehould 
suppose  that  no  man,  with  a  just  sense  of  professional  dignity, 
woidd  willingly  feel  himself,  at  a  consultation,  or  a  heai'lag, 
wholly  dependent  on  the  skill  of  his  associate,  for  the  means 
of  doing  justice  to  a  client,  whom  he  had  personally  under- 
taken to  support. 

Ecclesiasticid  Appeals  to  the  Judicial  Committee  of  the 
Privy  Council  (as  heretofore  to  the  suppressed  Court  of  De- 
legates) may  liappcn  to  turn  on  principles  of  tlie  Koman  Law ; 
and  in  these  appeals  gentlemen  of  the  Common  Law  may  be 
engaged  witli  Civilians.  Of  this  kind  was  the  case  o£IIcnshaw 
Y,  At/cmsoUf  in  the  Delegates  (a.  d.  1816),  which  was  argued 
(amongst  others)  l>y  the  present  Lord  Chancellor.  That  the 
main  point  was  of  great  nicety,  may  well  be  conceived,  when 
we  mention,  that  before  the  decision  of  a  majority  of  judges 
cijuld  be  obtained,  it  was  heard  I»y  six,  who  were  divided  Ihret 
and  fhi'€e ;  then  (under  a  commission  of  adjuncts)  by  eight, 
who  were  divided /t/z/r  and^^^ur;  then  by  fomtcen,  who  were 
divided  sevrn  imd  sevat!  (I  Lee.  23 J>.)  A  very  eminent 
civiliim,  the  late  Dr,  Swabcy,  contended,  luur  timea  suceca- 
Bivcly,  for  the  application  of  the  Koman  rule :  ^'  qui  $e  scriM 
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hBTtdem^^  &c  (Afric  D.  48. 10. 6.);  and  though  the  decision 
was  ultiinatelj  against  him  (under  a  fresh  commissioB)  by  a 
majority  of  ten  to  Jive;  yet,  without  a  knowledge  of  the  prin- 
ciples of  the  law  in  question,  and  of  their  agreement  or  dis- 
agreement with  the  Law  of  England,  it  would  have  been  im- 
possible to  resist  with  effect  the  learned  Doctor's  argument. 

Again,  conunon  lawyers  may  be  employed,  jointly  with 
ciyilians,  in  Admiralty  Appealsy  as  well  from  the  Instance  as 
the  Prize  Court,  both  of  which  tribunals  have  derived  from 
the  Koman  Law  much  of  their  procedure,  and  many  of  their 
principles  of  decision.  Kow  the  Admiralty  Reports  attest, 
not  only  that  Lord  StoweU,  the  great  oracle  of  that  forum, 
relied,  in  many  arduous  cases,  on  the  authority  of  Bynkers- 
hoek,  a  well  known  master  of  Roman  jurisprudence,  but  that 
the  noble  judge  himself  was  deeply  versed  in  the  same  science ; 
nor  can  we  doubt  that  in  this,  as  well  as  other  respects,  his 
mantle  has  fallen  on  his  present  able  and  learned  successor. 
To  impugn,  or  to  defend  judgments  founded  on  a  principle  of 
the  Roman  Law  (for  instance,  on  the  Lex  Rhodia  dejactit, 
Dig.  14.  2.  1.,  or  on  the  distinction  between  derelictum  and 
deperditum^  Dig.  41.  2.  21.),  it  is  evidently  desirable  (not  to 
say  indispensable)  that  the  advocate  should  partake,  in  some 
d^ree,  of  the  learning  of  the  judge.  We  remember  an  able 
argument  of  the  late  Master  Stephen,  to  exonerate  a  joint 
prize  agent  for  responsibility  for  proceeds,  which  had  only 
come  to  the  hands  of  his  co-agent.  But  the  lords  of  prize 
appeal  held,  that  both  agents  were  equally  liable,  on  the  prin- 
ciple, that  ^^  si  plures,  ejusdem  bonorum  curatores  facti  sunt, 
in  quern  eorum  vult  actor,  in  solidum,  ei  datur  actio."  (Celsus, 
D.  42.  7.  3.)  So  in  another  case,  where  the  same  learned 
counsel  contended  that  the  effect  of  an  unexpired  licence 
granted  in  March,  1809,  was  narrowed  by  a  general  order  of 
the  Secretary  of  State,  issued  in  the  May  following,  the  Lords 
held,  that  the  licence  was  a  stipulation  with  the  party,  and 
was  therefore  to  be  construed  and  applied  as  at  the  time  of 
its  date ;  on  the  principle,  that  ^^  in  stipulationibus,  id  tempus 
spectatur,  quo  contrahimus."  (Paulus,  D.  50.  17.  144.) 

Hitherto  we  have  touched  on  matters  which,  it  may  be 
said,  fall  but  casually  within  the  scope  of  a  barrister's  or  so- 
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licitor'd  occapatiom;.  Let  ua  Bee,  then,  whether  the  proper 
and  ordinary  studies  of  these  gentlemen  may  not  derive  some 
light  from  Roman  jurisprudence.  The  able  historian  of  the 
English  law  has  expressed  an  earnest  wisli  that  its  obligations 
to  that  of  Rome  might  be  fully  displayed.^  The  space  at  our 
diisposal  will  not  allow  us  to  attempt  so  wide  a  task ;  but  we 
may  briefly  touch  on  the  most  prominent  topics  of  the  sug- 
gested inquiry.  We  may  note  some  marks  of  Roman  pa- 
rentage in  the  scientific  arrangement  of  our  legal  syfitem,  in 
the  very  substance  of  our  law*  and  in  the  technical  language 
which  it  employs.  We  may  show  that  comprehensive  heads 
of  judiciiture  have  been  framed  on  Roman  plans;  that  the 
ermined  sages  of  the  bench  have  sometimes  been  guided  in 
their  judgments  l^ty  the  wisdom  of  Roman  jurists ;  and  that  on 
other  occasions  tliey  have  felt  doubts,  which  might  have  been 
resolved  by  consulting  the  same  oracles ;  and,  lastlvj  we  may 
at  least  throw  it  out  for  consideration,  whether  the  Corpus 
Juris  may  not  yet  furnish  some  suggestions  fur  the  improve- 
ment of  our  own  lejjislatiou. 

First,  then,  aa  to  the  scientijic  urranffement  of  our  legal 
system  —  who  led  the  way  in  this  undertaking?  Glanvill, 
Bracton,  and  the  author  of  Fleta.  The  n|>ening  page  of 
Glanvill  is  a  literal  transcript  from  Ju:stiniau's  Institutes,  and 
wo  have  Ipng  before  us  ohl  editions  of  Bracton  and  Fleta,  in 
the  margins  of  whicli  are  numerous  manuscript  references  to 
jKii'allel  passages  In  the  same  Roman  work.  That  tlie  Code 
and  Digest  were  e(|ually  fiimiUar  to  these  writers  and  their 
contemporary,  ThorntoUj  has  been  shown  by  Selden,  a 
common  lawyer,  who  in  a  very  learned  age  obtained  the  dis- 
tinctive appellation  of  *^  the  imrned  Seldeu."  (Ad  Flet,  c.  3. 
8.  4.)  The  earliest  elementary  arrangement  of  the  Roman 
law  now  extant,  is  that  of  Gains  (circ.  A.  D.  170.),  whose 
fundamental  division  is  into  persons^  tkmf^Sy  and  artionft^  i.  e, 
legal  remedies,  (Gai.  Inst*  i.  8.)  This  division  was  adopted 
in  the  Institutes  of  Jiistiuiao,  aud  Ims  generally  served  aa  a 
basifi  to  subsequent  clementaiy  treatises  of  law.  There  ia  a 
remarkable  circunistauce  with  regard  t<*  Fleta,  which  we  have 
not  seen  noticed.     In  his   proannium,  tlte  Author  pruiuisc^ 

»  Uet'vcs  II.  E*  L,  I.  8*2.  n. 
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to  treat  first,  of  the  charter  of  libertieB  and  the  statatee,  se- 
condly, of  peraonal  actions,  and,  thirdly,  oi  real  actions ;  but 
from  acme  unknown  cause,  the  work,  as  now  extant,  is  con** 
fined  to  the  second  and  third  branches  announced.  In  the 
rrign  of  James  L,  Professor  CJowell  drew  up  Inttituies  of 
Ae  EngUih  law,  following  Justinian,  book  by  book,  and  titie 
by  title.  In  1734  Wood's  Lutitute  of  the  Laws  af  England 
pursued  the  Roman  method  less  senrilely,  but  still  kept  it  in 
Tiew.  Blackstone  himself,  though  feur  more  original,  still 
made  the  old  division  of  Ghdus  the  basis  of  his  arrangement, 
fior  hia  first  yolume  answers  to  Ghdus's  first  book;  his  second 
to  GKuoa's  seocmd  and  third;  and  great  part  of  his  third  and 
fourth  to  Gmus's  fourth. 

So  much  for  the  arrangement  of  the  law*  Turn  we  now  to 
the  substance.  And,  first,  speaking  generally,  the  marginal 
references  alone  to  Blackstone's  Commentaries  suffice  to 
prove  that  the  points  in  which  our  law  is  taken  firom  the 
Koman  are  almost  innumerable.  It  would  be  well,  however, 
that  the  law  student  should  pay  more  attention  to  those  refer- 
ences than  is  commonly  d(me.  Many  readers  do  not  notice 
them  at  alL  Others  are  not  aware  that  '<  Ff.  28.  2. 11."  sig- 
nifies **  Digest,  book  the  twenty-eighth,  title  the  second, 
fragment  the  eleventh,"  or  that  in  most  editions,  Inst,  in 
itaUcs,  signifies  the  Institutes  of  Justinian,  and  <'  Inst."  in 
Roman  type,  the  very  difierent  Institutes  of  my  Lord  Coke ; 
whilst  many  of  the  best  informed  and  most  careful  students 
think  it  quite  sufficient  to  turn  to  the  passage  cited,  without 
troubling  themselves  to  enquire  whether  it  contains  an  opi- 
nion of  Labeo,  Ulpian,  or  Tribonian  (that  is,  whether  it  dates 
from  the  first,  third,  or  sixth  century),  or  whether  it  is  in 
harmony  with,  or  in  opposition  to  any  previous  or  subsequent 
law. 

If  we  inquire  more  particularly  into  the  substance  of  the 
common  law,  we  learn  from  Blackstone  that  it  is  nothing  else 
but  a  **  collection  of  Maxims  and  Customs."  (Com.  i.  67.) 
And  my  Lord  Hale  opines,  that  "  its  original  is  as  undis- 
coverable  as  the  sources  of  the  Nile."  (H.  C.  L.  55.)  We 
will  begin  then  with  the  Maxims^  for  if  we  can  trace  any  of 
these  to  their  source,  we  shall  have  done  something  towards 
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effecting  that  discovery,  of  wliicli  the  excellent  Chief  Justice 
despaired.  Here  again  the  learned  Selden  comes  to  our  aid. 
He  observes,  that  Rracton,  Thornton,  and  the  author  of 
Fleta  often  cite  the  Koinan  laws,  the  latter  dimply  as  law, 
the  two  former  with  designation  of  book  and  title,  **  more 
jiirisconsultonnii  Caj^arcorum.'^  (Act.  Flet.  3,  1).  He  says, 
that  the  very  words  of  the  Roman  law  were  at  that  time,  and 
long  afterwards,  not  only  cited  with  like  specification  in  the 
common  law  court?,  but  sometimes  taken  m  rules  of  de- 
cision, of  which  he  gives  what  he  calk  "  egregium  exemplum," 
in  a  case  of  the  year  1318,  when  a  doubt  on  the  construction 
of  the  statute  of  Marlborougli  w*as  resolved  by  a  rule  of  the 
Digest,  L,  4.  t.  5.  fr.  11.  (lb.  viii,  3.)  He  adds,  that  about 
the  reign  of  Edward  IIL,  this  usage  was  discontinued;  after 
which  the  Koman  law  maxims  were  occasional  I  v  citijd  indeed, 
and  ill  Latin,  yet  "  non  ut  ex  jure  CiCsareo  pctitas,  sed  vclut 
in  Anglicano  natas."  (lb.  viii.  5.)  My  Lord  Coke's  Insti- 
tutes and  Reports  contain  abundant  evidence  of  this  species 
of  legal  plagiai^sm.  Thus,  it  is  laid  down  (as  if  it  were  an 
original  maxim  of  the  English  law),  that  "Conventio  priva* 
torum  non  potest  publico  juri  derogare."  (1  Co.  Inst.  166.) 
But  this  ia  from  Papinian.  (D.  2  14.  38,)  Again,  —  "  Opti- 
ma intcrpres  legum  consuetudo,"  (2  Co.  Inst.  18<)  But  this  is 
from  Callisthatus.  (D.  i,  3.  37.)  So,  —  "  Minime  mutanda 
sunt,  quas  i nterpret a tionem  certain  semper  habuerunt*'  (2  Co. 
Bejx  74,);  from  Paulus  (D,  i,  3.  23.)  So,  **  maris  et  femium 
conjunctio  (qnam  nos  matrimonium  appellanius)  est  de  jure 
natui^*'  (7  Co.  Rep.  xiii.  G,);— from  ULriAN*(D.  i,  1.  1. 
s.  3.)  —  So, — "Ad  ea,  quie  frequentlns  accldunt,  jui-a  adap- 
lantur*'  (7  Co.  Rep.  28.);  — from  PoMPONius  (D,  i.  3.3),— 
In  short,  a  earcful  research  would  show,  that  all  (or  nearly  all) 
those  maxims  of  the  Common  Law,  wJiich  are  not  restricted 
to  feudal  ius^titutions,  originated  in  the  sound  sense  of  the 
«jld  Roman  jurists,  w^ho  united  with  a  penetrating  intellect  a 
Spartan  brevity  of  expression. 

The  Common  Law  Customs,  general  and  particular,  were 
doubtless  of  very  various  origin ;  some,  perhaps,  derived 
through  the  Canon  Law,  tVom  the  Ron  urn ;  uthei*s  British* 
Saxon,  Danishj  or  Korman.     On  these  wc  shall  not  dwell* 
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but  pass  on  to  the  Termes  de  la  Leyy  as  our  old  writers 
call  them.  These  were  mostly  Norman-French^  and  though 
often  distorted  in  their  application,  they  betrayed  in  general 
a  Roman  origin.  Take,  for  instance,  the  word  **  Mortgaged 
This  (however  strange  the  metamorphosis  may  appear,)  is 
certainly  derived  from  the  Latin  Vaiy  which  Festus  defines 
*^  Sponsor  datus  in  re  capitali ; "  and  accordingly  Cicero 
applies  it  to  Damon,  when  bound  for  his  friend  Pythias,  ^*  Va$ 
factus  est  alter,  ut  si  ille  non  revertisset,  moriendum  esset 
ipsi."  (Offic  3,  39.).  It  is  curious  to  note  the  transforms* 
tions  which  this  old  Roman  word  has  undergone  in  different 
languages,  as  the  Latin  Vadis,  vador,  vadatus,  vadatio,  vadi* 
monium,  —  the  barbarous  Latin,  Vadium,  vadia,  vadlare,  dis«- 
vadiare,  invadiare,  revadiare ;  Wadius,  wadia,  wadiare,  re- 
wadiare ;  Guadius,  guadinm,  guadia,  guadiare,  reguadiare ; 
gadium,  gadiare,  gadiator,  gadiarius ;  ga^um,  gagiare, 
gageria,  disgagiare,  contragagiamentum  —  the  Italian  gaggio, 
iiigaggiture,  inga^iato  —  the  French  gage,  gages,  gageure, 
engager,  degager  —  the  German  wagen,  to  deposit  a  stake 
—  the  Scotch  wadset,  a  mortgage  - —  the  Anglo-Saxon  wad, 
a  surety  —  the  English  wed,  wedding,  wage,  wager,  wages, 
gage,  engage,  engagement,  disengage,  &c.  Now  as  a  man, 
who  became  Fa«,  for  another,  was  a  living  pledge,  vivwn 
vadium;  so  land  hypothecated  for  a  debt  became  a  dead 
pledge,  mortuum  vadium,  gaggio  morto^  mart^gage,  and  the 
last  mentioned  term  passed  from  the  Norman-French  to  the 
English,  in  its  present  acceptation. 

Again,  take  the  phrase  *^  Assignment  of  Dower y^--^^^  Assig- 
netur  ei  Dos  sua,"  says  the  Great  Charter  of  King  John. 
(A  D.  1215.)  «  Assignetur  ei,"  (says  the  Charter  of  King 
Henry  IIL,  A.  D.  1217,)  "pro  Dote  su&,  tercia  pars  totius 
terre  mtunti  sui,  que  sua  fuit  in  vita  sua,  nisi  de  minori  dotata 
fuerit  ad  ostium  Ecclesic."  (Blackst.  Gr.  Chart,  pp.  13. 40.) 
Though  there  was  no  proceeding  strictly  analogous  to  this  in 
the  Roman  Law,  yet  from  that  law  both  the  terms  o^^- 
netuT  and  dos  are  borrowed.  "  Adsignare  "  meant  originally 
to  sign  or  subscribe  an  instrument,  (Scsevola,  D.  26,  18,  20,) 
and  as  signed  instruments  were  often  used  in  allotting 
or  transferring  a  thing,  or  right,  the  act  itself  of  allotment  or 
transfer  came  to  be  called  assignatio.     Thus  a  father  might 
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adngnare  Uhertum^  allot  to  one  of  his  eons  the  right  of  patron* 
age  over  a  freed  man.  This  was  done  at  first  bjr  a  fiignod 
instruiueiiti  but  subsequently  it  might  be  effected  by  a 
wordj  or  u  mere  gesture,  (Ulpian,  D.  38,  4.  !•)  In  utich 
allotments,  tbough  the  adslgnutor  was  the  father,  the  ad- 
sifjnattn  was  not  (like  our  assignee)  the  i>eraon  to  whom 
the  assignment  was  made ;  but  the  freednianj  the  subject  of 
transfer. 

To  trace  the  word  ths  through  its  successive  chang6flt 
dotii^  dotaliSf  dntaUtiumj  dotariumy  doarinm^  daaire^  doweTf 
would  require  a  long  etymological  discussion.  Suffice  it  to 
say,  that  though  the  monks,  who  drew  up  the  Great  Char- 
ters in  Latin,  employed  the  word  das  for  dower^  they  meant 
by  it  Bomething  very  different  from  what  it  signified  in 
pure  juridicid  latinity.  The  dos  of  the  Roman  Law  came 
not  from  the  liusband  originally,  but  from  the  wife  or  hef 
friends.  It  U  defined,  "  id  quod  ab  uxore  vel  alio,  ejus 
nomine,  pro  austinendis  oneribus  matrimonii,  datur,  pro- 
luittiturve,"  (Brigson  ad  voc.)  Hence  it  was  called  the 
*'  Wife-B  Patrimony  "  (Ulpian,  D.  IL  7.  16.);  and  though 
left  under  the  husband's  adniinistration  during  the  coverture, 
it  generally  i^evertcd  to  the  wife,  or  her  friends,  when  the 
marriage  was  digsolved  by  death,  or  otherwise:  to  provide  for 
which  contingency,  the  dos  might  be  secured  by  the  cantio 
ret  iLtorimy  which  was  in  use  so  early  as  a,  c.  227.  (A.  Gell. 
43.)  The  Roman  dos^  in  fact,  answered  nearly  to  what  we 
cjill  "the  wife's  fortune,''  when  settled  to  her  use.  But  the 
dower  (miscalled  dog)  of  the  Englisli  law  was  a  mere  pro- 
vision for  widowhood.  It  is  defined,  in  Flet4i,  •*  id  quod 
liber  Homo  dat  Sponsic  suse,  'ad  ostium  Ecclesifc,  propter 
onus  matrimonii,  ct  miptias  futuras,  ad  sustentationem 
iixoris,  et  ad  liberomm  education  em,  n  vir  prermoriatur,^ 
(Flct,  5.  23,  2,)  And  when  there  was  no  "dos  ad ostitna 
Krciesire^'^  the  law  (jis  we  luive  seen)  gave  a  third  part  of  the 
husband's  lands,  which  in  Fleta  is  called  dos  rationabiiis. 
(Flct.  5.  23.  11.)  Blackstone  inclines  to  think  that  the 
introduction  of  dower  into  our  law  is  not  to  be  ascribed  to  the 
Normans,  and  that  it  formed  no  part  c^en  of  the  feudal  law, 
until  **  first  of  all  introduced  into  that  system  by  the  emperor 
Frederick  the  Second  "  (Comm,  2.  12&*) ;  that  is,  between 
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1215  and  1250.     Now  the  feudal  law  grew  out  «f  the  cus- 
toms of  the  northern  nations,  and  varied  in  its  details,  as 
those  customs  varied.     Tacitus  remarks  it  as  a  usage  of  the 
Crermans,  '(contrary  to  the  Boman  practice,)  that  "  dotem 
non  uxor  Marito,  sed  uxori  Maritus  offert."  (Mor.  Germ.  s. 
18.)     And  Olaus  Magnus  says,  "apud  Gothos  non  mulier 
viro,  sed  vir  mulieri  dotem  assignat."     (Goth.  Hist.  7.  9.) 
Among  the  gifts  usually  made  by  the  German  husbands, 
Tacitus  mentions  **frcmatum  equumy^  and  it  is  remarkable, 
that  in  addition  to  a  proportion  of  the  husband's  property,  the 
laws  of  Ae  Visigoths  required  him  to  give  a  certain  number 
of  horses.     As  to  the  proportion  of  his  property,  that  differed 
widely.     By  the  Lex  Visigothorum  (3.  1.  5.)  it    was   a 
tenth,  by  the  Lex  Longobardorum  (2.  4.  1.)  a  fourth,  and 
by  the  Constitutiones  Siculse,  (3.  14.  1.,)  a  third:  and  as 
this  last  law  was  enacted  by  Boger  the  Norman^  A.  D.  1130 
— 1154,)  it  was  probably  common  at  that  time  to  the  Nor- 
mans of  France  and  England.      One  fact  is  certain,  that 
before  the  date  of  Frederick's  law,  (which  could  not  well  be 
earlier  than  1220,)  the  Queen  dowager  of  England  applied 
to  Pope  Ixmocent  IIL,  who  died  a.  D.  1216,  to  compel  a 
nobleman,  who  had  seized  the  castle  of  Segrey  in  Touraine, 
to  give  it  up  as  part  of  the  dotalitium  assigned  to  her  by  the 
deceased  king.     To  this  the  holder  of  the  castle  replied,  that 
such  a  claim  was  only  cognizable  by  the  feudal  lord.     (Deer. 
2.  2.  15.)   Coupling  this  circumstance  with  the  language  of 
the  charters  of  1215  and  1217,  which  evidently  treat  dower 
as  an  established  usage,  there  can  be  little  doubt,  but  that  it 
formed  part  of  the  Anglo-Norman  system,  long  before  the 
time  of  Frederick  the  Second.     The  gloss,  on  the  decretal 
just  quoted  confounds  dower  with  the  Boman  donatio  propter 
nuptias;  but  that  was   entirely  voluntary,   and  restricted 
neither  by  law  nor  custom  to  any  definite  portion  of  the 
marital  property.     (Justin,  i.  2.,  7.  3.)     On  the  other  hand, 
Bracton  applies  to  the   English  dower  the   maxim  '*ubi 
nullum  matrimonium  ibi  nulla  dos,"  (Brae.  2.,  39.  4.),  which 
originally  related  to  the  Boman  dos,  i.  e.  the  wife's  fortune, 
**Ubicunque  Matrimonii  nomennonest,  nee  dos  est."  (Ulpian. 
D.  23,  3.  3.) 
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And  aM  there  no  comprehensive  Heads  of  Ijq^  adntiiiis- 
tered  hy  our  courts  which  the  Roman  law  may  claim  as  iU 
©wn  ?  What  arc  the  Trusts,  which  afford  so  wide  a  field  foe 
the  Chancellor'»  juri^iction  ?  "  They  answer  (sajd  Black- 
•tone)  to  the  FideicommUsa  of  the  Civil  Law."^  (Comiii.  %f 
327.)  And  again,  ^^  this  notion  (of  a  Truist)  waj§  tratupboMl 
into  England,  from  the  Civil  Law,  about  the  close  of  the 
reign  of  Edward  HI/'  (lb.  328.)  '^  Trangplantcd "  U  an 
expreesive  word :  it  implici*,  that  a  large  masd  of  doctrines 
had  taken  root,  as  it  were^  in  the  Boman  soil,  and  had  been 
thence  removed,  whole  and  entire,  into  British  groiimL  It 
18  worth  while,  then,  to  ask,  what  the  Roman  Law  of  Fidei- 
commiesa  was.  It  was  no  trivial  incident  in  the  legidaticm 
of  the  country  ;  but  grew  up  graduaUy»  until  it  embraced  a 
hirgc  body  of  interests  of  various  kiiids.  At  first  it  w«« 
applied  only  to  Inheritances  and  Legacies ;  for  "  when  Tee^ 
tators  were  desirous"  (says  TrilK)nian)  **  of  giving  an  inherit- 
ance or  legacy  to  persons,  to  whom  (for  certain  legal  rea«>n^) 
they  could  not  directly  Ijequeath  it,  they  trusted  to  the  honour 
of  aome  one  legally  capable  of  taking  the  bequest,  and  en- 
joined him  to  transmit  it  to  the  person  intended  to  be  bene- 
fited. The  thinsrs  so  left  were  said  to  be  Fidet  commissa 
(trusted  to  honour)  because  they  were  originally  secured,  not 
by  any  bond  of  law,  Ijut  by  the  mere  sense  of  honour  in  the 
Trustee.  lu  the  course  of  time,  however,  many  complaints 
were  made  of  the  breach  of  this  confidence,  and  the  Emperor 
Augustus,  either  from  personal  regard  for  the  complaints,  or 
because  he  learnt,  that  his  own  name  had  l»een  used  in  vain 
as  a  solemn  injunction  to  Trustees ;  or  perhaps  from  having 
himself  oliserved  some  flagrant  instances  of  perfidy,  in  viu- 
Liting  the  requests  of  Testators,  at  length  ordered  the  Con- 
suls to  enforce  such  Trusts  by  their  magisterial  authority. 
As  this  wa8  manifestly  just,  the  measure  became  popular, 
and  gradually  assumed  the  sh:»pc  of  a  regular  jurisdietion, 
which  a  judicial  officer  was  finally  apiwinted  to  exercise,  under 
the  title  of  Fklei-commissaruil  PnEion'^  (L  2.,  23.  L)  When 
testamentary  Trusts  had  thus  been  established  by  law,  the 
transition  was  easy  to  Trusts  created  by  acts  hUtr  vhnsy  and 
these  were  eventually  recognised  as  obligatory  by  a  rescript 
uf  the  Emperor  Antoninus  Pius,     (Sca?voIa,  D.  32.,  L,  37.) 
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Fideioommlflsa,  in  their  various  relations^  occupy  a  large  space 
in  the  Digest  Graius,  Pompomus^  M8ecianu85  Yalens^ 
Ulpian,  and  Paulus,  all  wrote  distinct  treatises  on  them ; 
and  the  doctrines  of  these  writers^  as  well  as  of  Julianus^ 
Scaevola^  and  Papinian5  will  generally  be  found  applicable 
to  Trusts,  in  our  Ck>urts  of  Equity. 

Bankrtqptcy  presents  another  wide  field  of  equitable  juris* 
diction ;  and  the  appointment  of  assignees  is  a  main  feature 
of  our  bankrupt  laws.  Now,  this  is  plwily  taken  from  the 
praetorian  law ;  for  the  Frastor  might  put  several  creditors 
in  possession  of  their  debtor's  goods,  and  they  might  commit 
to  one  of  their  number  the  task  of  selling  the  property  and 
distributing  the  proceeds :  and  if  they  could  not  agree  in  the 
nomination,  the  Praetor,  taking  summary  cognizance  of  the 
matter,  might  himself  appoint  to  the  like  office  a  Magister 
(L  e.  an  Assignee;.  (Gains,  Comm.  3.  79.  Ulpian,  D.  42., 
5,  8.) 

Composition  toith  Creditors  was  also  provided  for  by  the 
praetorian  law.  If  all  the  creditors  assented,  the  agreement 
was  binding:  if  one  or  more  dissented,  the  Praetor  might 
exercise  his  discretion,  in  sanctioning,  or  otherwise,  the  terms 
of  composition.     (Ulpian,  D.2.,  14,  7.) 

Our  Insolvency  Laws,  as  is  weU  known,  are  founded  on 
the  Soman  cessio  bonorum,  the  origin  of  which  is  attributed 
by  some  to  one  of  the  leges  Julice,  in  the  time  of  Augustus ; 
though  there  is  reason  to  believe  it  was  of  still  earlier  date ; 
for  Varro  (L.  Lat.  6,  6.)  ascribes  a  similar  law  to  C.  Popi- 
lius,  in  the  dictatorship  of  Sylla  (A.  c.  81).  These  laws 
were  subsequently  much  improved  (Justin,  c.  7.,  71,  8.), 
and  similar  laws  have  been  adopted  in  many  countries,  though 
not  always  on  the  most  rational  principles.  The  great  error 
has  generally  lain  in  stigmatising  alike  the  honest  and  disho- 
nest insolvent ;  and  this  has  sometimes  led  to  the  most  absurd 
consequences.  '  For  instance,  about  the  sixteenth  century,  a 
law  was  passed,  in  the  Pontifical  States,  requiring  all  insol- 
vents, who  availed  themselves  of  the  cessio  bonorum^  to  wear 
a  green  cap :  and  by  another  law  all  Jews  were  to  wear  a 
1/ellow  cai>.  It  happened  that  a  Jew  became  insolvent,  and 
ceded  his  goods,  and  it  was  long  disputed  what  coloured  cap 
he  should  wear;  till,  at  length,  the  knotty  point  was  resolved 
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by  decreeing  that  he  should  wear  a  cap  half  yelhnv  and  half 
green  !  And  this  is  gravelj  reportedj  with  the  arguments  at 
lengthj  by  Constantinus,  ad  Statuta  Urbie,  (Annot,  50.,  sec 
132,)  without  the  slightest  reference  to  the  Jew's  honesty  or 
dishonesty* 

Letters  of  Licence  granted  by  creditoi's  to  their  debtor  for 
a  determinate  period  are  recognised  by  our  courts  (Ves,  14. 
185.),  and  are  derived  from  the  Inducia;  quiaqnennnleg  of  the 
Koman  Law*  (Justin,  c.  7.  71.  8.)  It  would  seem,  too^  that 
a  like  indulgence  was  soinetiraes  allowed  (perhaps  where  the 
creditors  unrca.^onjtbly  refused)  by  an  imperial  rescript. 
(Gr.  Val.  and  The.  e.  1.  19.  8.) 

Among  other  points,  on  which  the  Roman  Law  has  coine 
under  careful  consideration  in  the  Court  of  Chancery,  that  of 
the  eftect  of  Domicii  on  the  succession  to  personalty  readily 
brings  to  mind  the  memorable  caj?c  of  SomermUe  v.  Srnner' 
vilk^  (5  Ves*  750/)  in  which  some  of  the  ablest  lawyers  of 
the  time  were  engaged,  Jlitford,  Grantj  Romilly,  Piggot, 
Mansfield,  Adam,  llichnrds,  JTackintosh.  Their  researches 
embracetl  the  opinions  of  Alfenus,  Labeo,  Ulpian,  and  Pau* 
luss,  and  the  rescript!?  of  Hadrian  and  Diocletian ;  nor  did 
they  omit  to  avail  themselves  of  the  labours  of  modem 
commentators,  Huber,  Voet^  and  Bynkershoek.  It  is  obvi- 
ous, that  in  a  like  discussion,  counsel,  who  are  well  ground- 
ed in  the  Roman  Law,  must  possess  a  great  advantage  over 
their  less  learned  opponents. 

From  the  Praetorian  Interdicts^  our  Chancery  Injunctions 
derive  their  origin.  Nor  is  thia  all:  from  the  same  soui'ce 
have  flowed  various  Common  Law  fVrits ;  for  instance,  that 
ih  vnttre  inspiciendo,  which  'm  noticed  by  Bracton,  and 
though  rarCj  is  still  in  use  (re  Blakemore,  coram  Bruce,  V* 
C,  8  May,  1845)  The  interdict  from  which  tins  h  taken 
is  very  fully  set  forth  by  Ulpian,  (D.  25»4.  1.)  and  is  re- 
markable for  its  cautinn  in  offend ing  as  little  as  possible  the 
delicacy  of  the  female  inspected.  Anotlicr  remarkable  cir- 
cumstance 18,  that  though  the  general  nde  was  that "  quod 
attinet  ad  jus  civile  Serri  pro  mdli^  habeutur,"  (Ulpian,  D,  50, 
17.  32.)  •  yet  in  tliis  particukr  case,  a  slave  might  obtain  the 
Interdict ;  and  the  reason  is  worthy  of  note  — "  Pubiice  enim 
interest,  partus    non   subjiei ;  ut  ordinuni  diguitas  fnmilia- 
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Tomque  salya  ait.^  (Ulpum^  D.  25. 4. 1.  s.  13.)  It  is  probable, 
therefore^  that  this  interdict  was  one  of  the  means  devised 
bj  Angmtos  to  secure  the  dignity  of  ranks  and  families,  an 
object  to  whidi  much  of  his  legislation  was  directed.  At  all 
erentSy  the  interdict  existed  in  the  time  of  Trajan,  for  it  was 
commented  on  by  Aristo,  whom  Pliny  addressed  as  "peritis- 
sfanus  et  privati  juris  et  publici,"  (Epist.  8. 14.  A.D.  103.); 
and  the  Digest  contabs  not  only  his  opinion,  but  those  of 
JnliaDQS,  Scseyola,  Paulus,  and  Ulpian,  many  of  which 
might  be  fotmd  applicable  to  cases  arising  in  our  courts  on 
the  writ 

Individuals,  who  know  nothing  of  the  Boman  legal  system 
bat  the  maxim  '^quod  principi  placuit  Legis  habet  vigorem," 
^  be  surprised  to  learn,  that  to  another  part  of  the  same 
system  we  are  indebted  for  that  great  protection  of  our 
penonal  liberty,  the  writ  of  Habeas  Carpus  ad  subjiciendum. 
"This  writ,"  as  Mr.  Hallam  says,  "has  always  been  (in 
England)  a"matter  of  right,**  (Const.  Hist.  i.  317.);  at  least 
we  find  it  early  noticed  in  the  Year  Books.  The  general 
priadple,  *'  nnllus  liber  homo  capiatur  nisi  per  legem,"  was 
recognised  in  the  charter  of  Bunnymede ;  but  the  writ,  which 
secured  its  prompt  and  immediate  effect,  was  doubtless  an 
afterthought ;  and,  by  whomsoever  devised,  it  was  nothing 
more  than  a  copy  of  the  Interdict  de  libera  homine  exkibendoy 
which  was  framed  by  the  Pwetor  "tuendae  libertatis  causfi,," 
(Dlpian,  D.  43.  29. 1.),  and  was  commented  on  by  Trebatius, 
the  proteg^  of  Cicero  (Venul.  D.  43.  29.  4.) ;  indeed  it 
probably  existed  earlier,  for  the  Lex  Fabia  (a.c.  183.)  had 
imposed  penalties  on  false  imprisonment.  The  interdict, 
however,  without  prejudice  to  the  action  imder  that  law, 
•fforded  a  cumulative  and  more  expeditious  remedy.  (Ulpian, 
D.  43. 29. 3.)  It  will  be  observed  that  the  liber  homo  alone 
vas  protected,  either  by  the  Bunnymede  Barons,  or  by  the 
Roman  Prsetor ;  for  where  viUenage  or  slavery  exists,  the  free 
''Jan  is  but  the  more  sensible  of  the  force  of  the  Boman 
"Maim  **  Libertas  inasstimabilis  res  est."  (Paulus,  D.  60.  17. 
106.) 

That  still  surer  safeguard  of  all  our  civil  rights,  trial  by 
J^y  was  not  indeed  directly  handed  down  to  us  from  the 
Romans,  but  passed  through  various  gradations,  from  a 
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Norman  or  Saxon  source.  Still  the  early  Koman  Law  fur- 
nishes a  procedure  strikingly  analogous^  as  Filangieri  has 
bhown,  to  the  English  jury  trial.  In  the  time  of  the  re- 
public, the  jMJwer  and  duty  of  the  Judices  was  confined,  as 
thai  of  our  jurors  has  always  been,  to  the  question  of  fact 
alone.  **  I  giudici  (says  Filangieri)  nou  faeevano  altro 
ch'  esaminare  la  verita  del  Patio  " —  "  la  cogniiiione  del  I^ntte 
era  per  essi  inutile."  (Sci.  LegisL  1.  iii,  c.  16, )  Hence  it  was 
necessary  that  the  questions  of  law,  and  those  of  fact,  i?houM 
be  accurately  distinguished  ;  the  importance  of  which  eircum- 
fltance  we  have  considered  in  a  foruier  number ;  and,  indeed, 
it  must  be  obvious  to  auy  one,  who  reflects  on  our  Common 
Law  Maxim,  that  *'  matter  in  law  shall  not  be  put  in  issue  ta 
be  tried  by  the  countr}%"  (Co,  Rep,  11,  UK  b,)  Thus  it  was 
held  to  be  matter  of  fact  (and  must  therefore  have  been  dc- 
tcrmined  at  Rome  by  the  judices)  what  was  the  amount  of  a 
]>arty's  interest  (Pan bus,  I).  50.  17,  24.);  whether  a  gift  was 
intended  to  be  absolute  or  conditional  (Julian,  D.  39,  5.  1.); 
at  what  time  the  condition  was  actually  j>erformed  (Ulpian, 
D-  L  5*  16.)  J  and  the  like.  But  whether  the  interest  claimed 
by  a  party  was  a  hyal  one ;  whether  a  gift  coidd  legally  take 
effect  according  to  the  donors  intention;  or  whether  the  [per- 
formance of  a  condition  itu|>osed  could  at  any  time  produce 
the  intended  Icfjfil  result  —  these  were  questions  of  fan?,  with 
which  the  judiecs  had  nothing  to  do* 

It  may  jicrhaps  be  thought  remarkable,  that  the  Cltallenye 
of  jurors  sliould  find  a  type  in  the  Komau  Law.  Yet  sucli 
was  the  etlect  of  a  Plebiseitum  (circ,  a*  c,  59,)  which  Cicero 
terms  **Lex  trqua"  (In  Vntin.  11<);  and  of  which  his  com- 
mentator, Asconius,  gives  this  account—**  Legem  quidem 
non  iraprobabilem  videbatur  P.  Vatinins,  in  tribunatu  suo, 
perrtjga&^e,  ut  alter  nor  umjudicum  rejectio  ficret,"  (Comment, 
fragm,) 

Lastly,  llic  compulsortf  unammitf/  of  our  juries,  which  liaja 
been  deemed  so  singular  a  feature  in  their  practice,  is  nat 
altogether  without  analogy  in  the  Roman  procedure ;  at  least 
in  one  particular  case,  "  Duobus  petentil)us  homincm  in 
servitutcm,  pro  parte  dimidia  separatim,  si  uno  judicio  liber» 
altcro  »ervus,  judicatus  est,  conimodissimum  est,  ea  usque  cogi 
judiceSf  donee  comenfiant,^''     (Julian^  D,  40.  12.  30«) 
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We  tarn  to  a  different  topic  —  that  of  cases  in  which 

Ei^Iish  judges  and  counsel  have  doubted  on  points  perfectly 

dear  in  the  Boman  Law.     In  the  well  known  case  of  Pasley 

V-  Freeman  (3  T.R51.),  (a,i>.  1789),  it  was  held  by  Lord 

Kenyon,  Ashnrst,  and  Buller,  against  Grose,  that  a  false 

affirmation  made  by  (A)  that  (B)  is  a  person  of  credit,  if  made 

loith  intent  to  defraud  (C),  and  causing  him  damage,  gives  (C) 

an  action  on  the  case,  in  the  nature  of  a  writ  of  deceit,  against 

(A);  and  in  the  case  of  Hayward  v.   Creasyj  2  East,  92. 

(a.  d.  1801.),  it  was  held  by  Grose,  Lawrence,  and  Le  Blanc, 

against  Kenyon,  that  where  such  a  false  affirmation  is  made 

by  (A)  believing  it  to  be  true,  and  without  intent  to  mislead 

(C),  it  does  not  give  (C)  such  an  action.     Surely  it  is  matter 

of  regret,  that  one  of  our  highest  tribunals  should  exhibit  to 

the  w(»rld  so  great  a  dissonance  of  principle ;  for  first,  it  is 

held  by  a  single  Judge  (Grose)  that  the  action  will  not  lie, 

even  where  the  intention  is  fraudulent ;  secondly,  by  several 

Judges,  that  it  will  lie,  if  there  be  a  fraudulent  intention,  but 

not  otherwise ;  and  thirdly,  by  a  single  Judge  (Kenyon),  that 

it  will  lie,  even  though  the  intention  be  honest.     Now  the 

middle  opinion,  which  is  incorporated  into  the  present  law  of 

England,  was  established,  on  ample  authority,  many  ages  ago, 

as  the  law  of  Rome.    *'  Pomponius  refert,  Caecidianum,  Pne- 

torem  non  dedisse  de  Dolo  actionem  adversus  eum,  qui  adfir* 

maverat  idoneum  esse  eum,  cui  mutua  pecunia  dabatur ;  quod 

vemm  est;  nam  nisi  ex  magn&  et  evidente  calliditate,  non 

debet  de  Dolo  actio  dari.**  (Ulpian,  D.  4.  3.  7.)    And  again, 

'^Consilii  non  fraudulenti  nulla  obligatio  est;  caster lim  si  Dolus 

et  Calliditas  intercessit,  de  Dolo  actio  competit.'*    (Ulpian, 

D.  50.  17. 47.)    So  that  we  have  Caecidianus,  Pomponius,  and 

Ulpian  agreeing,  and  their  doctrine  recognised  by  Tribonian 

(400  years  after  it  was  first  broached),  and  no  opposition  made 

to  it  (so  far  as  is  known)  by  any  ancient  or  modem ;  and  yet 

(as  Mr.  Evans,  with  just  surprise,  observes)  ^^  though  the 

subject  underwent  very  considerable  discussion  (in  the  two 

cases  above  mentioned),  the  direct  authority  of  the  Eoman 

Law  was  not  once  adverted  to,  either  by  the  bar  or  the  bench." 

(Evans,  Poth.  1.  296.  n.) 

Among  recent  cases,  to  which  a  like  remark  seems  appli- 
cable, we  may  notice  Franklin  v.  Neate^^     This  was  an  ac- 

>  Suprm  Vol.  II.  p.  493. 
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tion  of  tro%'6r,  for  a  chroiioineter,  which  one  Gilbert  had 
pawned  to  Neate,  as  security  for  IGL  and  interest,  with 
liberty  to  the  latter,  i£  the  article  were  not  redeemed  within 
twelve  months,  to  seU  it,  and  pay  Iiimself  out  of  the  proceeds, 
Frankliu  bought  the  chronometer  of  Gilbert,  while  it  was  in 
Neate'a  hand^,  after  the  expiration  of  the  yean  He  then 
tendered  to  Xeatc  the  amount  due,  and  un  his  refusal,  brought 
the  action.  Trover,  of  course^  will  not  lie,  unless  the  plain* 
tiff  has  a  ri^/ht  of  propertt/  in  the  goods ;  and  therefore,  at 
the  trial,  it  wa^  argued  for  the  defendant,  that  the  sale  to 
Frankhn  merely  a.^signed  to  hlni  a  right  of  action^  with  an 
equity  of  redemption.  On  this  view  of  the  ca^e,  the  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  defendant, 
giving  leave,  however,  to  the  plaintiff  to  move  that  the  ver- 
dict should  be  entered  for  him,  for  IdL  \Qs,  The  case  waa 
accordingly  argued  before  the  full  court,  and  judgment  was 
delivered  by  Rolfe  B,,  who  said,  *^  There  is  rerjf  little  to  he 
fomid  in  the  hooks,  on  tlie  subject  of  the  right  of  a  pawnor 
over  the  chattel  pawned  ;  but  this  is  veiy  clear,  that  notwith- 
standing the  pawn^  the  pawnor  still  retains  a  qualified  pro- 
pert  if :  and  in  the  ahseiice  of  direct  authority/  on  the  point, 
this  seems  to  us  decisive  in  tavour  of  his  right  to  sell,  and  by 
the  sale  to  transfer  to  the  purchaser  his  qualified  property  in 
the  goods  pawned,  together  with  all  the  rights  incident 
tliereto/'  Accordingly  the  rule  was  made  absolute  in  favour 
of  the  plaint ifi*.  Now,  on  this  we  would,  with  gi^eat  respect, 
observe,  that  though  little  is  to  be  found,  on  the  right  in 
question,  in  the  Common  Law  Books,  there  is  abundance  in 
the  books  of  the  Homan  law.  The  fundamental  principle 
was,  "PiguuB  in  bonis  dcbitoris  pcrmanere/'  (DiocK  et 
Max.  1%  4.,  24,  9.)  That  is,  that  the  i)avvnor  continued  to  be 
tlie  proprietor,  (Dmnimis)  of  the  thing  pawned.  He  had  in 
it  thejw.v  dominii,  n<it  a  fjmdlfied,  hut  i\n  absolute  right  of  prt^ 
perit/ ;  whereas  the  pawnee  had  a  dtflerent  right,  tlie  Jvs 
pif/norist  which  was  indeed  a  right  of  possession;  but  still  he 
possessed  it  pro  aUeno^  that  is,  as  the  property  of  another. 
(Paulas,  D,  41.,  1.  48).  Therefore  lie  was  bound,  first,  to 
exercise  exact  diligence  in  the  keeping  of  it,  (Justin,  I.  3* 
15.  4.),  but  if  it  perislied  by  accident,  then,  on  the  principle 
that  res  perit  Domino^  the  lows  fell  on  the  pawnor,    f  Ulpian, 
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D.  20.,  1.  21.)    Secondly,  The  pawnee  was  to  keep  an  ac- 
count of  the  produce  (if  any)  of  the  thing,  and  if  such  pro- 
duce equalled  the  debt,  he  was  to  restore  the  thing,  or  if  it 
exceeded  the  debt,  he  was  answerable  for  the  surplus,  in  an 
actio    pigneratiHa.     (Sev.  et  Ant.  c  4.,  24.  1.)      Thirdly, 
He  was   to  restore,   if  the  debt  was  satisfied,  or  tendered, 
either  by  the  pawnor,  or  by  another  creditor.     (Maromn,  D. 
20.,  5,  5.)    Fourthly,  Not  only  had  he  no  right  of  property 
in  the  thing,  when  first  pledged,  but  he  could  not  acquire 
such   right  by  long  possession,  (called  in  the  Boman  law 
Usueapio.)    (Paulus,  D.  41.,  1.48.)    Fifthly,  he  could  not 
ev^i  use  the  thing  for  his  own  purposes,  without  exposing 
himself  to  an  actio  furtL    (Gbius,  D.  47.,  2. 54.)     Sixthly, 
By  the  old  law,  he  could  not  sell  it,  except  ex  pactione,  by 
rirtoe  of  a  special  covenant ;  and  by  the  later  law,  he  could 
only  sell  it  otherwise,   under  judicial  authority.     (Justin, 
c  8.,  34.  3.)    Whilst,  on  the  other  hand,  (and  here  we  come 
to  the  very  point  of  Franklin  v.  Neate,)  the  pawnor  might 
at  any  time,  (whilst  the  Jus  pignoris  existed)  sell,  and  thereby 
transfer  the  dominium  of  the  thing  to  any  creditor,  under  the 
general  rule  of  Papinian,    ^^  Creditorem  a  debitore  pignus 
emere  posse ;  quia  in  dominio  manet  debitoris.    (D.  20.,  5, 12.) 
Far  be  it  from  us  to  contend,  that  our  supreme  courts 
riiould  hold  the  rules  of  the  Boman  law  to  be  binding,  in 
opposition  to  any  established  doctrines  of  the  Common  Law  I 
But  where  those  doctrines  are  deficient,  or  obscure,  or  ques^ 
tionable,  it  is  surely  worth  while  to  consult  a  legal  system, 
which  has  stood  the  test  of  so  many  ages,  and  is  so  highly 
venerated  throughout  the  rest  of  Europe.     In  ,this  view,  the 
Boman  law  seems  to  have  been  considered  by  the  Lord  Chief 
Justice  of  the  Common  Pleas,  in  Acton  v.  BlundelU ;  where 
the  plaintiff  was  owner  of  a  Well,  and  the  defendant  of  a 
Mine  in  his  own  ground,  nearly  half  a  mile  distant,  the 
deepening  of  which,  for  the  purpose  of  mining  operations, 
dnuned  away  the  water  of  the  well.     For  this  damage,  an 
action  on  the  case  was  brought ;  at  the  trial  of  which,  the 
learned  Judge  directed  the  Jury,  that  the  inconvenience 
suffered  by  the  plaintiff  was  damnum  absque  injurid,  and  the 
verdict  was  accordingly  for  the  defendant.     Hereupon  the 
plaintiff's  counsel  tendered  a  Bill  of  Exceptions,  and  the  mat- 

»  Supra,  Vol  I.  p.  226. 
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ter  was  argued,  2d  Dec*  1842,  in  the  Exchequer  Cliamber, 
before  six  Judgei?,  who  took  time  to  deliberate,  till  the  17lh 
May,  1843.  Hence  it  would  seeiii,  that  the  plaintiff's  coun- 
gel,  and  prohnbly  stnue  of  the  Judges,  regarded  the  queetioa 
as  novel,  and  nither  difficult ;  and  yet  a  rule  directly  in  point 
was  laid  down  by  MiU^cellus,  in  the  second  century  of  our 
era,  and  has  probably  been  followed  ever  bince  on  the  Con- 
tinent, "  Marcclhia  scribit,  cum  co,  qui,  in  suo  fodiens,  \icxni 
fontera  avcrtltj  nihil  posse  agi,  nee  de  dolo  actionem.*'  To 
which  Ulj/ian  adds,  **  et  aanfi  non  debet  habere,  si  non  aniino 
vicino  nocendi,  sed  suuni  agrura  meliorcm  faciendi  id  fecit'^ 
(D.  39,,  3,  1.  s,  12.)  And  in  a  like  case,  TrebatJna  says;  — 
"neqne  enim  cxisthnari,  opens  me  1  vitio  damnum  tibi  darl, 
in  ea  re,  in  {\\xvLJure  meo  usn^  sum.'*  (D.  39.,  2.  24*,  s.  12,). 
Lord  Chief  Justice  Tindal,  therefore,  in  delivering  the  judg- 
ment of  the  Court,  adverted  to  the  authority  of  Jlarcellu^s 
flfi  corroborating  the  other  conai deration 8  in  favour  of  the  ver- 
dict. The  well  in  question  had  been  gunk  within  twenty 
years  5  and  his  Lordship  left  it  in  doubt,  whether  the  action 
might  not  have  lain,  in  the  case  of  an  ancient  well ;  but  nei- 
ther JIarcellus,  Ulpian,  Trebatius,  nor  any  other  Koman 
jurist,  countenances  such  a  distinction. 

That  our  laws  arc  capable  of  amendment,  is  a  propo«sition 
which  may  be  considered  as  rather  axiomatic ;  and  if  so,  it  is 
no  very  bold  demand  on  credulity  to  assume,  that  some  huits, 
at  least,  toward  their  improvement,  may  be  collected  from  the 
labours  of  Jurists,  whom  Portalis  c^dk  "Les  lostituteurs  du 
Geni-e  Huniain  ;  "  and  to  whom  alone,  as  D'Agues.Heau  says, 
^*  Jurispi-udence  has  unveiled  all  her  mysteries."  Did  our 
limits  permit,  we  might  easily  form  a  long  list  of  point!*, 
both  civil  and  criminal,  on  which  the  lioman  law  would 
generally  be  thought  more  consonant  than  our  own  to  natural 
justice;  but  we  must  content  ourselves  with  taking  a  few  at 
nmdom, 

1 .  Much  as  we  arc  disposed  to  uphold  the  sanctity  of  mar- 
rii^e,  yet  when  it  is  considered  that  the  unmarried  Mtdher 
may  Irnve  been  more  sinned  against  than  sinning;  that  to  her 
offspring  she  may  have  discharged  the  most  sacred  duties  of 
a  ]>4irent,  and  bound  them  to  her  by  the  tenderest  ties  of 
mutual  affection  J  it  nitiy  well  deserve  con  side  ration,  whether 
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&e  provisions  of  the  TertuUian  and  Orphitian  Senatuscon- 
sulta  should  not  be  admitted  into  our  kw  —  **  Licet  vulgo 
quseeitus  sit  filius,  filiave^  potest  tamen  ad  bona  ejus  Mater, 
ex  Tertulliano  senatusconsulto,  admitti.'^  (Justin.  I.  3.,  3.  7.) 
And  agidn»  ''  sciendum  est,  etiam  illos  Liberos,  qui  vulgo 
quaositi  sunt,  ad  Matris  hereditatem,  ex  (Orphitiano)  senatus- 
consulto,  admitti."  (lb.  3.,  4. 3.)  • 

2.  How  cruel  are  the  cases  of  Adoption^  which,  in  fact, 
(though  not  in  law,)  occur  frequently  in  England!  A 
wealthy  couple,  perhaps,  having  no  progeny  of  their  own, 
adopt  a  child  of  humble  parentage;  that  is  to  say,  they 
separate  it  for  ever  from  its  natural  connections;  they 
bring  it  up  in  idleness  and  luxury;  they  totally  unfit  it 
for  earning  its  bread  by  labour,  and  fill  its  mind  with 
shadowy  expectations  of  wealth;  and  after  all  this,  they 
throw  it  off  capriciously  in  their  lifetime,  or  die  without 
making  any  provision  for  its  support.  The  law  of  this 
country  neither  invests  the  child  with  any  right,  nor  subjects 
the  adopting  party  to  any  obligation,  much  less  to  any 
penalty  for  the  abandonment.  But  what  says  the  Eoman 
law  ?  ^'  Assimilatur  is,  qui  adoptatus  est,  ei  qui  ex  legitimo 
matrimonio  natus  est."  (Just.  I.  1.,  Jl.  8.)  "Adoptivi 
liberi  heredes  instituendi  vel  ex  haeredandi  sunt,  secundum  ea 
quas  de  naturalibus  exposuimus.''  (lb.  2.,  13.  4.)  And  this 
example  is  followed  in  (we  believe)  all  the  modern  Codes 
without  exception.  It  is  so  in  the  Austrian  Civil  Code, 
(s.  183.)  in  the  French  Civil  Code,  (s.  350,)  in  the  Sicilian 
Civil  Code,  (s.  274).  Nay,  the  Chinese  (barbarians  as  wc 
deem  them)  go  stiU  further,  for  they  punish  the  dismissal  of 
an  adopted  child  with  a  hundred  bastinadoes.  (Ta  Tsing  Leu 
Lee,  3.  78.) 

3.  Having  established  in  our  law  the  rule,  that  actio  per- 
Mcnalis  moritur  cum  persona^  this  sort  of  case  must  often 
occur :  the  father  of  a  large  family,  dependent  on  him  for 
support,  is  injured  by  the  gross  negligence  of  some  other 
person,  (for  instance  a  body  of  Railway  directors)  ;  he  brings 
an  action,  in  which,  if  he  had  happened  to  live,  he  would 
have  recovered  large  damages ;  but  he  dies  —  the  action  dies 
with  him,  and  his  destitute  family  are  left  wholly  without 
relief.     Here  the  defendants  have  incurred  an  obligation 
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ex  malejicio :  would  it  not  therefore  te  better  to  adopt  the 
K^inmn  uiaxiiii,  "  in  his  ca«ibue  actio  in  factum  competit, 
qiiSB  hei^edi  datttrf''^  (Justin.  I.  4,,  5.  3.) 

4.    Treajittre  Trov*'  ]n*eaciit9  in  our  law  ^^me  stinmge  incon- 
gruitiea,  whether  viewed  in  its  civil  or  criminal  aspect.     One 
wonkl  naturally  suppose^  tlmt  the  finding  of  a  treasure  should 
proffiico  the  same,  or  nearly  the  same  results  in  law,  as  tlie 
finding  of  anything  else.     It  would  seem  reasonable,   that  if 
the  original  owner  could  be  met  with,  the  thing  found  should 
be  restored  to  him,  the  law  allowing,  or  perhaps  compelling 
liim  to  pay  a  reasonable  reward  to  the  finder;  and  that  if  no 
owner  appeared,  the  finder  should  retain  that  benefit,  which 
Providence  had  tlirown  in  his  way.     Such,  indeed,  is  tlie  hiw 
in  certain  Ciuses :  for  instaueet  in  ISSO*  a  Ilaekney  coachman 
finding  in  his  coach  a  bank-n(»te  of  300/,,  took  it  immediately 
to  the  Commissioner.'*,  who  under  stat.  55  G.  3*  c  159,  &  9., 
awarded  him  out  of  it  Fifitf  Poumhy  restoring  the  remain- 
der  to  the  omier.      Had    no   owner   appeared,   after   the 
hipse   of  a   year,   the  honest   coaehman    would   have   been 
entitled,  under  the  etatute,  to  the  whole  300/.     But  as  to 
Treaaure-trovc ;  —  In  the  first  place,  what  is  it  in  substance? 
"  money  or  coin,  gold,  silver,  plate,  or  bullion  ? "  (Black. 
Com,  L,  295.)     Therefore,  if  a  man  dig  up  a  diamond  worth 
100,000/.,  or  a  statue  a^e  valuable  as  the  Apollo  Belvidere, 
(no  owner  appeiuing,)  it  belongs  to  himself;  but  if  it  be  but 
a  coin  of  a  penny,  it  goci?  tu  Her  Miijesty,  or  her  grantee. 
Again,  as  to  the  place  of  finding  — if  it  be  on  the  earth,  (no 
owner  as  before  appearing,)  money,  gold,  &c.,  however  valu- 
able, IS  the  finders:  if  on  or  under  the  sea,  he  has  nt  all 
events,  a  right  of  salvage  in  it;  but  if  under  the  earth,  it 
18  treasure  trove,  and  belongs  wholly  to  the  Queen,  or  her 
grantee :    nor  does  it  make  any  difference,  whether  a  man 
finds  a  treasure  in  his  own  gnnmds,  or  elsewhere.     So  much 
for  the  civil  results.     In  the  cnminrd  view,  the  ease  is  atill 
more  cxtraoixlinary.      By  our  earliest   known  laws  on  the 
subject,  the  finder  wa.^   not   punishable   at   all,    wherc   the 
original  owner  was  unknown;  but,  on  the  contrary,  he  ac- 
quired an  entire  property,  as  well  in  treasure  as  in  other 
things    found.     (Bract.  3.  3.)      Sulvsequenlly,  however,  he 
not  only  obtainetl  no  property  liy  finding  a  treasure,  but  if 
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he  concealed  his  disooverj,  he  was  punished  with  Death! 
This  monstrons  change  in  the  hw  is  to  be  ascribed  to  the 
cupidity  of  the  conquerors,  in  times  of  rebellion  and  inTasion, 
when  the  afirighted  inhabitants  hid  large  sums  in  the  earth ; 
a  drcnmstonce  totally  inconsistent  with  the  present  state  of 
things.  Nevertl^Iess  we  continue  to  punish  a  delinquent 
finder,  not  indeed  with  death,  but  with  fine,  or  imprisonment, 
or  both.  Weccmfess,  tlmt  to  our  apprehension  the  Roman 
Law  was  far  more  reasonable.  It  defined  treasure  '*  condita 
ab  ignotis  domims  tempore  TCtustiori  mobiUaJ^  (Leo,  c.  10. 
15.  1.)  If  the  original  owner,  or  his  representative  was 
known,  the  withholding  the  thing  fix>m  him  was  deemed  a 
theft,  (Paulus  D.  41.,  1.  31.),  and  as  such,  was  punishable 
with  a  forfeiture  of  double  the  value.  If  such  owner  or 
representative  coidd  not  be  met  with,  the  treasure,  if  found 
by  a  man  in  his  own  ground,  was  his  own,  being  considered 
as  *^  Dei  beneficium  **  (Leo,  ut  sup.) ;  if  in  the  land  of  another 
private  person,  it  was  shared  with  him ;  if  in  a  royal  do- 
main, with  the  Fiscus :  and  in  the  two  latter  cases,  a  frau^ 
dulent  concealment  was  deemed  a  theft.     (lb.) 

5.  The  mains  enhnus,  (the  legally-evil-mind,)  being  the 
most  important  object  for  consideration  in  criminal  law,  it 
becomes   extremely  material  to  inquire  how  that  mental 
quality  is  appreciated,  in  any  given  legal  system.     The  Ro- 
man law,  from  very  early  times,  carefully  distinguished  this 
element  of  crime  into  two  species,  dolusy  when  there  was 
a  direct   wilful   intention   to   do   wrong;   and  culpa^  when 
injury  resulted  fit)m  a  want  of  that  skill,  care,  or  attention 
which  the  offender  was  legally  bound  to  exercise.      Plain 
and  obvious  as  this  distinction  is,  and  carefully  considered, 
as  it  always  must  be,   in   the   discretionary  award  of  pun- 
ishment, it  has  no  recognised  place  in  our  present  criminal 
jurisprudence.     Not  only  so,  but  we  speak  advisedly  when 
we  say,  that  to  some  eminent  lawyers  it  is  unknown,  as  a 
legal  criterion  of  offences  in  general.     It  is  better  under- 
stood in  those  dependencies  of  the  erown,  where  the  Roman 
law  is  the  common  law  of  the  land :  and  instances  have  even 
occurred,  where  the  local  judges,  rightly  and  properly  observ- 
ing  this  distinction  in  their  judgments,  have  been  supposed  at 
home  to  have  erred;  merely  because  they. did  not  confound 
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together  notions,  which  the  law  they  were  adiiiinl^tering  bad 
carefully  kept  a|mrt.  We  are  haj^py  to  perceive,  that  in  the 
proposed  '^  Act  of  Crime=*  and  Puni^shments  *'  kid  helore 
Parliament  in  1844,  an  attempt  has,  for  the  first  time,  been 
made  to  establish  a  prcei^sc  legal  definition  of  the  woi-d  "  cul- 
fable  "  in  eontradietinctiDn  to  **  malicitms,''  (c,  L  s,  3*  art,  5.) 
and  conformably  to  the  Roman  principle. 

G.  In  the  Classificutmn  qf  Offences  we  might  adopt,  by 
analogy,  at  Icaiit,  to  the  Koman  law,  certain  g|i€Cific  distlnc- 
tiona,  with  reference  to  the  atrocity  of  the  erhne.  '' Airocm 
injnriam,  aut  persona,  aiit  tempore,  aut  re  ipsa  fieri,  Liibco 
ait.  Persona  atrocior  injuria  fit;  nt  cum  Magi^tratui,  aut 
Pureutiii^t:'  (Ulpiau,  D,  47.  10.  7.)  AVe  shall  be  told,  that 
judges  and  magistr:ited  treat  these  oftenccs  as  uffffravatcd  as- 
sanlts  or  batteries,  and  punish  them  accordingly.  ^  But  we 
think  that  tliis  h  not  a  matter,  which  elionld  be  left  to  any 
person'^  discretion.  The  law  should  stigmatise  the  crime  with 
an  odious  name,  and  a  degrading  punishment.  ''  There  w 
one  spcciea  of  battery  (savB  Bhiekstonc,  Comro.  4.  217.) 
more  penal  than  the  rest,  which  is,  the  beating  of  a  clerk  in 
ordci*s,  or  clergyman."  (St.  9.  Edw.  II.  c.  3,)  But  with  all 
our  respect  for  the  ecclesiastical  character,  wc  cannot  hut 
think  (keeping  in  mind  the  fifth  commandment)  that  the 
IKTBon  of  a  pan'7d  ought,  in  the  eyes  of  his  child,  to  be  a^ 
gacrcd  ati  that  of  hi^  spiritual  pastor.  Yet  a  cusc  occurred 
not  long  since,  Avhere  an  uunaturn!  ruffian  beat  his  aged 
mother  with  most  ferocious  barbarity.  In  Scotland,  t\m 
wretch  would  have  been  liable,  under  the  statute  of  IGGl,  to 
capital  punishment;  but  being  brought  before  a  London 
liolice  magistrate,  he  was  merely  sentenced  to  two  months* 
imprisonment !  Two  other  classes  of  cases  (too  frequcat, 
alan !  in  our  ixiliee  courts),  demand  the  stigma  of  atrocity  and 
the  severity  q{  corporal  punishment*  Wc  allude  tn  the  in- 
juries inflicted  on  policemejt,  when,  endeavouring  to  i>rcvent 
breaches  of  the  peace;  and,  above  all,  to  the  unmanly  and 
lirutal  attacks  on  women ;  which,  till  of  late  years,  were  re- 
garded, by  the  very  lowest  of  the  populace,  as  cowardly,  and 
degrading  to  the  eluiractcr  of  Englishmen, 

In  conclusion,  wc  desire  it  to  be  cleariy  understood,  that 
we  are  uo  blind  admirers  of  the  Koman   law.     Far  fruin 
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viewing  it,  as  a  whole,  with  the  veneration  of  those  old  com- 
mentators, who  call  it  ratio  scripta^  **  the  perfection  of  human 
reason ; "  a  code  for  all  climes  and  races,  and  nges ;  we  readily 
own  that  some  of  its  provisions  are  barbarous  and  absurd ; 
and  that  others  bear  the  stamp  of  an  odious  despotism  and 
bigotry,  as  bad,  perhaps,  as  the  legislation  of  our  own  Henry 
the  Eighth :  worse,  they  cannot  be.  But  these  circumstances 
must  not  blind  us  to  the  real  merits  of  the  great  Boman 
jurists,  those  especially  whose  wisdom  shines  throughout  the 
Digest ;  for  they  were  men  who,  in  their  own  times,  held  the 
highest  judicial  offices,  and  were  regarded  as  living  oracles  of 
law — they  possessed  the  inventive  genius  of  the  true  lawyer, 
and  knew  the  great  art  of  applying  the  principles  of  law  to 
the  relations  of  life.  In  developing  those  principles,  too,  they 
proceeded  with  such  consummate  skill  and  method,  as  to  draw 
from  the  celebrated  Leibnitz  the  avowal,  that  "  next  to  the 
writings  of  the  geometricians,  there  is  nothing  which  in  force 
and  subtlety  can  compare  with  the  writings  of  the  Boman 
Jurists."  (Opera,  4.  267.)  Hence  it  was,  that  the  juris- 
prudence, which  these  great  men  first  erected  into  a  science, 
became  the  main  well-spring  of  Eiuropean  legislation:  and 
though,  in  many  of  its  details,  it  is  wholly  unsuitable  to  our 
present  wants ;  yet  in  its  principles,  it  still  lives  and  operates 
amongst  us,  and  is  capable  (as  we  have  shown)  of  contributing 
to  the  further  improvement  of  our  legal  system.  What  we 
advocate,  therefore,  is  not  a  pedantic  and  indiscriminate  study 
of  the  Corpus  Juris,  and  its  commentaries ;  but  a  cultivation 
of  its  spirit;  nor  even  to  that  would  we  devote  the  time, 
which  other  professional  occupations  more  imperiously  de- 
mand. Our  wish  is  simply,  that  the  study  of  the  Roman  law 
should  be  subsidiary  to  that  of  our  national  institutions  —  in 
short,  that  a  knowledge  of  it  should  distinguish  the  accom- 
plished English  lawyer,  just  as  classical  attainments  do  the 
well-educated  Englbh  gentleman. 
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ART.  Vn.  — M.  PHUTP  DUPm. 

The  death  of  this  great  advocate  and  excellent  lawyer  k 
the  flower  of  his  age,  the  vigour  of  hie  faculties,  and  the 

undisputed  pogeesaloii  of  the  first  pmctice  at  the  bar  of 
Franco,  is  an  event  which  has  sadly  struck  the  profession  in 
tliat  country,  and  %vhich  recalls  the  ainiilar  loss  sustained  by  it 
in  our  own,  when  nearly  twelve  months  ago,  Sir  WiUium 
Follett  wai5  taken  from  us. 

M,  Philip  Dupin  was  born  in  October,  1795,  at  Varzy, 
in  the  dejjartment  of  the  Xicvre,  where  his  family  had  long 
resided.  He  was  the  youngest  brother  of  the  celebrated 
kwyer  and  orator,  now  Procureur  General,  aud  for  several 
years  President  of  the  Chamber  of  Deputies,  and  under  him 
he  was  prepared  for  the  same  noble  profession.  To  the  pains 
affectionately  and  judiciously  bestowed  upon  his  education^ 
his  unremitting  industry  made  suitable  answer,  and  he  en- 
tered upon  the  duties  of  the  Bar  at  a  time  peculiarly  fortunate 
for  a  person  of  learning  and  of  talents.  The  slavery  of  the 
empire  having  succeeded  to  the  barbai-ism  of  the  Revolution- 
ary anarchy,  had  in  its  turn  been  displaced  by  the  Rcistomtion, 
which  brought  back  tlie  importance  of  the  gown,  while  it 
retained  all  the  benefits  of  the  Codes,  and  the  unspeakable 
advantages  to  the  profession  as  well  as  the  connuunity,  of 
having  swept  away  the  confusion,  the  incumbrances,  the 
rubbish  of  the  old  jurisprudence.  —  But  there  was  another 
benefit  conferred  upon  the  Bar. — ^The  division  of  property, 
and  the  nndtiplication  of  rights  both  individual  and  corporate, 
municipal  and  private,  augmented  exceedingly  the  maaa  of 
judicial  business.  The  new  and  improved  constitution  of  the 
courts,  especially  by  the  sul^stitution  of  oral  for  written 
pleadings,  and  the  introduction  of  jury,  trial  gave  a  new 
scope  to  the  genius  of  the  advocate,  while  as  yet  the  numbers 
of  the  barristers  oftercd  no  insuperable  obstruction  to  the 
acquisition  of  practice,  and  their  election,  if  successful,  in 
the  Pai*quet  to  sit  in  the  legislature  as  well  as  their  elevation 
to   the   magistracy  by  merit  and  not  by  inheritance  or  by 
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purchase)  cmni^eted  the  happy  change  in  then*  lot  which  the 
Revolution  had  brought  about.  The  period  of  the  Bestora- 
tion  has  thus  been  not  unaptly  compared  for  its  effect  on 
Hie  fortunes  of  the  Bar  to  the  early  period  of  the  Revolution 
for  its  operatiim  on  the  lot  of  the  army ;  and,  as  in  1794, 
1795,  and  1796,  we  saw  young  officers  raised  to  the  com- 
maiid  of  armies ;  so,  in  1816,  1817,  and  1818,  we  saw  young 
biaristers  suddenly  rise  to  the  height  of  their  professional 
ambition. 

It  was  after  this  fortunate  period,  that  in  the  year  1821, 
Philip  Dupin  was  called  to  the  bar,  and  he  found  a  very 
diflferent  body  of  competitors  for  its  emoluments  and  its 
honours,  from  that  among  whom  his  son  will  have  to  take 
his  chance  of  rising  to  his  place ;  for  there  are  now  above  800 
in  the  list,  {Tableaux)  and  above  1000  stagier s^  not  called 
to  the  bar  but  capable  of  managing  causes.  The  profession 
is  accordingly  so  incumbered  that  none  but  a  very  few 
leaders  have  any  practice  in  important  and  gainftd  cases,  the 
janiors  being  all  thrown  upon  the  criminal  courts.  When 
Philip  Dupin  entered  the  profession  it  was  not  so,  and  he 
rose  almost  immediately  into  considerable  practice.  He 
devoted  himself  to  his  profession  exclusively,  and  his  capacity 
of  labour  was  the  astonishment  even  of  the  most  industrious 
lawyers.  No  exertion  seemed  to  exhaust  his  spirits  or  fatigue 
his  strength.  He  devoted  himself  to  his  clients ;  he  never 
was  known  either  to  urge  the  incessant  labour  and  want  of 
refreshment  which  he  had  undergone,  or  the  state  of  his 
health,  in  support  of  any  application  for  delay.  His  maxim 
was  that  the  advocate  like  the  soldier  must  be  ready  for  the 
conflict  at  any  moment  when  the  occasion  may  demand  his 
service.  He  has  been  known  to  go  upon  a  special  retainer 
into  the  provinces,  conduct  a  cause,  return  to  Paris,  drive 
straight  to  the  Palais,  and  proceed  with  a  case  just  begun  to 
be  heard,   without   taking  an  hour's  rest.     Once  when  the 

*  Tbe  itage,  perch  or  resting-place,  is  an  intermediate  state  fbr  three  years 
before  being  called  to  the  Bar,  and  the  8tagier$  are  a  kind  of  probationers,  who 
leaemble  pleaders  belov  the  Bar  with  us,  except  that  they  can  practise  on  ob- 
taining certificates  and  afler  two  years  of  the  stagty  which  ours  cannot  do 
beyond  pleading. 
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Seventli  ChaiiiTjcr  waited  a  few  iBinutes  for  him  for  the 
great  ciisQ  of  tlic  Ljt/s  fVIt^vn'ti^^  he  was  speaking  i«  the 
Tc-itjiiiientury  Court,  where  he  had  for  three  hours?  been  ar- 
.ifuing  a  will  case  of  importance,  mid  full  of  complicated  ques- 
tions hoth  of  luw  and  of  ;tocouiit*  He  arrived  out  of  breath, 
his  cuunteniincc  on  fire  with  the  exeitcnieiit,  luid  bathed  in 
sweat  with  the  fatigue  he  had  been  uodcrgoing.  The  court 
and  lii:^  adversary  wished  to  grant  a  delay  that  aeenicd 
absohitcly  necessary  ;  hut  he  woukl  not  hear  of  it,  and  u 
bystander  of  the  profession  lias  said,  '•  Rarement  &a  parole  fit 
phi8  incisive,  plus  spirituelleJ' 

But  he  IumI  far  higher  qualities  than  a  capacity  of  hibour, 
and  an  unbroken  devotion  to  hi^  profe^ssional  dutlet^  He 
niade  himself  lhon>tigIdy  master  of  every  eau^e  fur  which  he 
wa.^  engaged,  whether  great  or  trifling;  and  he  despised  mere 
tiowcr  and  tjcntiuient,  and  declamation,  im  wholly  btmeath  the 
manly  vigour  of  hi!*  uuderstiinding.  He  wtts  ever  resolutely 
bent  ui)on  the  point  in  issue,  be  it  of  law,  be  it  of  fact,  and 
never  cnredforany  tldng  but  tlie  8ucce8Sof  his  well  sustained 
contention.  He  liad  a  full  and  ready  knowledge  of  the  law, 
and  was  a  com]dete  master  of  practice  in  all  its  branches, 
Nnr  was  he  ever  less  able  or  less  effective  in  one  kind  of  cause 
than  another.  Indeed,  they  who  saw  him  in  an  arbitration 
were  gtrm;k  with  the  perfection  !n  which  he  discussed  nu- 
nutcly,  foi'cibly,  but,  as  it  were,  conversationally,  the  whole 
details  of  the  niattei  referred.  His  eloquence  was  of  a  very 
high  order;  f<*r  it  combined  the  distinguishing  qualities  of  the 
greatest  advocates  —  perfectly  clear  — luminous  lu  an  extra- 
ordinary degree — precipe  as  to  a  demonstration— full  of  point 
— not  rarely  abounding  in  declamation — occasionally  lending 
itself  to  pathos.  No  advocate  of  the  age  at  the  French  bar, 
except  onl}^  perhaps,  his  brother,  could,  in  a  Iqw  sentences, 
produce  a  more  powcrlul,  a  more  inuuediate  effect.  Others 
may  easily  be  cited  who  excelled  him,  each  in  this  or  that 
particular  quality  of  the  orator;  but  no  one  can  be  named 
who  combined  in  himself  so  large  a  number  of  rhetorical  ex- 
cellencies. 

He  rose  rapidly  to  the  very  lieight  of  his  profession,  and  is 
supposed  to  have  enjoyed  a  lai'ger  professional  income  than 
any  other  e\er  gnined.     His  pmfits  were  estimated  at  nearly 
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wool  a  year  latterly ;  and  this  in  France,  is  equal  to  what 
two  or  three  times  the  amount  would  represent  at  our  bar.^ 
He  was,  vrithout  any  dispute  or  doubts  the  chief  of  the  pro* 
fession.  *^  In  this  great  family  (a  contemporary  lawyer  has 
said),  which  lives  fraternally  under  the  vaults  of  the  salk  de$ 
pas  perdus  (as  we  should  say  Westminster  Hall),  he  was,  as  it 
were,  hailed  the  monarch  by  universal  suffrage.  Primus  inter 
pares.^  In  the  l^slature,  of  which  he  was  a  member,  ho 
did  not  take  much  part,  being  devoted  to  the  law. 

He  was  elected  deputy  of  the  Nievre  in  1831,  which  seat 
he  subsequently  declined  He  was  member  and  secretary  of 
the  general  council  of  Nivre  for  ten  years.  In  1842  he  was 
elected  deputy  of  L'Yonne  for  the  arrondissement  of  Avallon, 
for  which  place  he  had  sat  for  four  sessions,  and  liad  been 
'  rapporteur'  of  many  important  ^  projets  de  loi,'  on  the  nota- 
rial on  *  brevets  and  inventions  (patents),  and  on  the  railroad 
to  Strasbouig.'  He  was  also  member  of  the  King's  Privy 
Ckmncil,  and  he  was  the  advocate  to  the  *  Liste  Civile'  for 
fifteen  years.  For  three  years  he  gave  leqons  de  droit  to  the 
Duke  de  Nemours,  as  his  celebrated  brother  had  himself  given 
them  to  hb  royal  highuess's  brother  the  Duke  of  Orleans. 

So  much  labour,  however,  of  body  and  of  mind  wore  him 
out  prematurely.  A  complaint  in  the  trachea  appeared  last 
summer,  and  was  soon  found  to  be  combined  with  a  paralytic 
affection.  He  was  compelled  to  suspend  all  his  labour,  and  to 
seek  in  a  southern  climate  both  a  milder  winter  and  perfect 
repose.  He  left  Paris  in  November,  accompanied  by  an 
eminent  physician,  his  friend  and  cottage  companion.  On  his 
way  through  Provence,  where  he  visited  Lord  Brougham,  it 
was  observed  that  the  paralytic  affection,  of  which  he  said 
nothing,  had  gained  ground,  and  was  the  real  malady  under 
which  he  laboured ;  but  his  mind  was  as  entire  and  active  as 
ever,  nor  did  his  spirits  flag ;  on  the  contrary,  he  visited  the 
Isle  St.  Marguerite,  in  the  neighbourhood  of  Cannes.  Some 
weeks  after,  when  he  had  settled  at  Pisa,  the  accoimts  showed 
an  increase  of  the  malady,  and  after  the  beginning  of 
February  they  became  so  alarming,  that  his  son,  Eugene,  set 
out,  doubtful  of  finding  him  alive.  In  fact,  he  died  two  days 
after  his  arrival,  on  the  18th  of  February. 
The  sad  solemnity  of  his  funeral  took  place  in  March  at 
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the   parish   duirob   of    the   family,   :iiid   it  was    Attended 

by  extraordinary  inanifostatioiis  of  public  respect.  Some 
days  before,  on  the  passage  uf  his  remains  through  Avallon, 
the  chief  place  of  the  district,  the  whole  people  had  by  a 
voluntary  movement  assembled  to  accompany  the  hear^, 
and  a  funeral  service  was  performed  in  the  church  where  the 
coffin  was  deposited  for  the  night.  On  the  day  of  the  fiineral 
there  were  assembled  the  Mayors  of  foiirteen  towns,  and 
many  6ub-raayorp,  numerous  deputations  from  the  tribunals 
of  Avallon,  NeverSj  and  other  places,  the  Jiiges  de  Paix  of  the 
district,  the  Prefects  of  the  neighbouring  departments,  with 
the  other  constituted  authorities ;  and  the  [mil  wa«  borne  by 
the  two  Prefects  of  the  Yonne  and  Nievre,  the  Deputy  of 
Nicvers,  the  Advacate  General,  the  Battonier  (Chief  of  the 
Bar)  of  Paris,  and  the  Mayor  of  Varzy,  birthplace  of  the 
deceased.  The  speeches  delivered,  according  to  the  very  bad 
French  custom  on  such  occasions,  were  of  eouree  panegyrical^ 
and  of  course  dull  and  ill-timed.  But  a  few  sentences  ad- 
dressed liy  the  Procurenr  General  to  his  nephew  were  much 
and  justly  admired  for  their  deep  feeling  and  chastened  tastoJ 
The  memoir  of  Philip  Dopin  which  should  omit  to  make 
mention  of  his  moral  excellence  would  be  exceedingly  inijjer* 
feet.  He  was  a  man  of  the  strictest  integrity,  of  the  most 
humane  and  generous  feelings.  His  reftisa!  of  large  sums  was 
a  thing  well  known  in  the  profession,  and  so  familiarly  wit- 
nessed in  him  that  it  cea«ed  to  be  marked.  His  professional 
honour  was  without  a  stain  :  and  his  eonduct  at  tlie  Bar 
is  justly  held  up  to  all  whom  he  has  left  behind  him,  as  a 
model  which  if  tlicy  may  find  it  difficult  to  frame  their  own 
demeanor  upon  it^  yet  they  ought  to  keep  steadily  before 
their  eyes,  and  yield  it  the  just  tribute  of  their  re vercBC^, 
even  if  unable  to  make  it  the  object  of  imitation. 


»  Dy  far  thti  fincnt  an4  in<wt  appropmte  instancD  of  a  ruiieral  tribute  pjiicl  lo 
df7piirted  genius  was  the  beautiful  air  HUog  by  Laljlndie,  Grisi,  Tamburini,  ami 
litibini  from  Uii;  Puriianif  avi;r  the  grave  of  BcIUt^L  Its  ^^Occt  is  d«scribcct  as 
having  hvm\  iniigicaK  It  was  wtirtti  iill  the  fiiiierttl  orations  that  ever  w«fc 
deliver^. 
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ART.  Vm.  — OF  THE  CASES  FOR  THE  PROOF  OF 

WHICH  MORE  WITNESSES  THAN  ONE  ARE 

REQUIRED. 

Cub  readers  are  doubtless  aware^  that^  as  a  general  rule  of 
EngHah  law,  facts  may  be  judicially  proved  by  the  uncorro- 
borated testimony  of  a  sin^e  witness ;  but  as,  perhaps,  they 
are  not  eqmdly  well  acquainted  with  the  exceptions  to  this 
salutary  rule,  and  as  a  knowledge  of  these  exceptions  cannot 
fiiil  to  be  of  practical  value,  we  have  thought  it  expedient  to 
bestow  a  few  pages  in  explaining  and  illustrating  their  extent 
^and  effect.  In  doing  so,  we  have  no  intention  of  entering 
into  an  elaborate  consideration  of  the  statutes  of  treason,  but 
we  simply  purpose  to  mention  briefly  some  instances,  in  which 
those  acts,  and  some  other  statutes  and  rules  of  law  have 
regulated  particular  cases,  taking  them  out  of  the  operation 
of  the  general  principles  by  which  th^  would  otherwise 
be  goTemed.  Thus,  in  regard  to  treason  and  misprision 
of  treason,  though  by  the  common  law  these  crimes  were 
scrfBdently  proved  by  one  credible  witness^,  it  has  been 
deemed  expedient  to  enact,  that  no  person  ohall  be  indicted, 
tried,  or  attainted  thereof,  but  upon  the  oaths  and  testimony 
of  two  lawful  witnesses,  either  both  to  the  same  overt  act>  or 
one  to  one,  and  the  other  to  another  overt  act  of  the  same 
treason,  unless  the  accused  shall  willingly,  without  violence, 
in  open  court  confess  the  same :  and  further,  that  if  two  or 
more  distinct  treasons  of  divers  heads  or  kinds  shall  be  alleged 
in  one  indictment,  one  witness  produced  to  prove  one  of  these 
treasons,  and  another  another,  shall  not  be  deemed  to  be  two 
witnesses  to  the  same  treason.^     This  protective  rule,  which 


'  Foster,  Cr.  Law,  233. ;  M'Nally,  Er.  31. ;  R.  ▼.  Clare,  28  How,  St  Tr. 
8«7.  924. ;  Woodbeck  ▼.  KeHer,  6  Cowen,  120. 

•  7  W.  3.  c  3.  88.  2.  4.  i  extended  to  Ireland  by  1  &  2  G.  4.  c.  24.  The  acU 
ofl  £dw.  6.  0.  12.  8.  22. ;  5  &^6  £d.  6.  c  11.  s.  12.,  and  1  &  2  Ph.  &M.  c.  10. 
s.  II.,  coDttin  proTiiions  of  a  like  nature. 
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ill  England  has  rcmainGd  in  its  present  etntc  since  tBe  days  of 
King  Willmui  the  Third,  and  in  Ireland  wns  adopted  in  the 
year  1821,  has  been  incorporated,  wilh  some  slight  variation, 
into  the  constitntion  of  America ^  and  may  be  met  with  in 
llie  statutes  of  niofit,  if  not  all,  of  the  States  of  the  Union, 
The  first  notice  that  we  have  of  this  rule  is  in  a  repealed 
Act  of  the  time  of  Henry  the  Eighth  ^  and  from  tJie  lan- 
guage there  employed  it  appears  ]>robal)le,  tliat  the  original 
reason  for  its  adoption  was  that  stated  by  Lord  Nottingham 
on  Lord  Stafford's  trial : —  ^^  Anciently  all  or  most  of  the  judges 
were  chnrclimen  and  ecclesiastical  i>ersons,  and  by  tlie  canon 
law,  now  and  then  in  use  all  over  the  Christian  worlds  none 
can  be  condemned  of  hereby  but  by  two  lawful  and  credible 
witneege^ ;  and  bare  wm*ds  may  make  a  heretic^  but  not  a 
traitor,  and  anciently  heresy  wu-i  treason  ;  and  Irom  thence  the 
parliament  thought  fit  to  appoint  that  two  witnesses  ought 
to  bo  for  prc»of  of  high  treason."  ^  lU  continuance  in  modern 
times  may  perhaps  be  ascribed,  in  part,  to  the  obstinacy 
with  which  men  cling  to  established  forms  of  proceedings  j 
in  part,  to  the  accused's  oath  and  duty  of  allegiance,  which 
may  be  supposed  to  counterpoise  the  information  of  a  single 
witness;*  and,  in  part,  to  the  helnousness  of  the  crime  of 
treason,  which  miscs  a  pre.^umption  of  innocence  in  favoiu*  of 
the  accused;  while  the  counter'presum]>tion  that,  on  so  seri- 
ous a  trial,  no  witness  cnuld  be  guilty  of  criminative  perjury^ 
ir;  forgotten.*  But,  possibly,  the  best  reason  for  the  regula- 
tion Is,  that,  on  state  trinls,  the  prisoner  has  to  contend 
against  the  whole  power  of  t!ic  crown;  that  this  power  \a 
especially  liable  to  abuse  in  times  of  excitement  and  danger ; 
tliat  the  law  of  treason  is  ill-ilefined,  and  worse  understood; 
and  that  tlie  consequences  of  a  conviction,  both  to  the  accused 
and  to  his  family,  are  savage  and  revolt ing*  A  man  of  calm 
reflection  may,  however,  consider  this  last  reason  but  an  in- 
different one;  and   nniy  think    that   the    legislature   woalU 


'  "  No  person  si  Kill  be  convictvd  of  trcu-soii,  inik**.s  on  the  testimony  of  i*^  vH- 
nc$H9  to  ifte  tanu  overt  net,  or  on  confession  in  open  court/'  Const  U*  S.  art  3» 
«.  3. ;  Lrws,  U.  S.,  vol  ii*  C.  :lti.  s,  I. 

•  25  H.  S.  c.  14.  ^  T:  Ray  111.  40K 

•  4  Bl,  Ctttn.  358.  *  :l  neiiliiam,  Kv.  391,  392. 
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eonfer  no  trifling  benefit  on  the  country,  if  it  defined  the  lav 
of  treason  with  greater  accuracy,  and  if,  by  abolishing  alike 
the  cruelties  which  make  it  abhorrent,  and  the  protections 
which  make  it  ridiculous,  it  rendered  the  punishment  of 
traitors  more  certain  and  less  barbarous. 

Notwithstanding  the  above  rule,  any  collateral  matter,  not 
conducing  to  the  proof  of  the  overt  acts,  may  be  proved  by 
the  testimony  of  a  single  witness,  by  the  extrajudicial  con- 
fession of  the  prisoner,  or  by  any  other  evidence  admissible  at 
common  law.*  For  instance,  on  an  indictment  for  treason  in 
adhering  to  the  Queen's  enemies,  the  fact  that  the  prisoner  is 
a  subject  of  the  British  crown  may  be  established  by  his 
admission,  or  by  the  testimony  of  one  witness.^ 

It  may  be  proper  in  this  place  to  observe,  that,  in 
treason,  and  misprision  of  treason,  no  evidence  can  be  given  of 
any  overt  act,  which  is  not  expressly  laid  in  the  indictment ' 
But  the  meaning  of  this  rule  is,  not  that  the  whole  detail  of 
facts  should  be  set  forth,  but  that  no  overt  act,  amounting  to 
a  distinct  independent  charge^  though  falling  under  the  same 
fcead  of  treason,  shall  be  given  in  evidence,  unless  it  be  ex- 
pressly laid  in  the  indictment,  or  unless  it  distinctly  conduce 
to  the  proof  of  any  of  the  overt  acts  which  are  laid.  *  For 
instance,  in  Layer's  case  ^  the  prisoner's  correspondence  with 
the  Pretender  was  allowed  to  be  read  in  evidence,  as  tending 
directly  to  prove  one  overt  act  laid,  namely,  the  conspiring 
to  depose  the  King  and  to  place  the  Pretender  on  the  throne, 
thoo^  this  correspondence  was  a  substantive  treason  in 
itself  ^^  and  was  not  charged  as  an  overt  act  in  the  indictment; 
and  on  the  same  ground,  the  publication  of  the  Pretender's 
nianifesto  by  Mr.  Deacon,  was  read  against  him  in  1746, 
as  strongly  proving  with  what  intention  he  had  joined  the 


*  Poster,  Cr.  Law,  242. ;  1  East,  P.  C.  130. 

'  R.  V.  Vaughan,  15  Ifow.  St.  Tr. 535.,  per  Lord  Holt;  Foster,  C.  L.  240. 

ac. 

'  7  W.  3.  c  3.  s.  8.  This  section  is  not  incorporated  in  the  Irish  act  of 
1 A2  G.  4.  c  24.,  but  it  being  also  a  rule  at  common  law,  this  would  seem  to  be 
iniiniteriaL 

*  Porter,  Cr.  Law,  245. ;  1  Earl,  P.  C.  121—123. 

»  16  How.  St.  Tr.  220—223. ;  Foster,  Cr.  L.  245,  246,  S.  C. 

*  By  13  W,  3.  c.  3.  s.  2.     See  17  G.  2.  c.  39. 
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rebel  army,  and  as  eupporting  tlie  overt  act  kid  in  tlie  iadict- 
ment  of  marching  In  a  warlike  inaniier  to  de|K>»e  tlic  King,^ 
On  the  other  hand,  when  Captain  Vaughan  was  indicted  for 
adhering  to  the  kinga  cnemie*;,  and  the  overt  act  laid  was  hk 
cruising  on  the  king'^  subjects  in  the  Loyal  Clencarty,  tlui 
court  rejected  evidence  of  liis  cruising  in  anotlier  vessel  j  as 
if  it  were  true,  it  would  be  no  aort  of  proof  of  the  act,  for 
wliicU  he  was  then  to  answer.  ^  The  rule,  in  fiict,  is  not  pe- 
culiar to  prosecutions  for  treason ;  though,  in  consequence  of 
the  oppressive  character  of  sonic  former  state  prosecutions 
for  that  criraCj  it  has  been  deemed  expctllcnt  expre-ssly  tu 
enact  it  in  the  later  statiitx^s  of  treason.  It  is  nothing  more 
than  a  particular  application  of  a  fundamental  dt>ctrine  of  the 
law  of  evidence,  namely,  that  tlie  jiroof  must  corresiiond 
with  tlic  allegations,  and  be  confined  to  the  point  in  issue. 
The  issue  in  treason  is,  whether  the  prisoner  committed  tltat 
crime,  by  doing  one  or  more  of  tlie  treasonable  acts  stated  in 
the  indictment;  as,  in  defamation,,  the  question  is,  whether 
the  defendant  injured  the  plaintiff  by  maliciously  uttering 
any  of  the  slandcj^s  laid  in  the  declaration  ;  and  evidence  of 
rolliitcral  iacts  is  admitted  or  rejected  on  the  like  principle, 
in  ei tiler  case,  accordingly  ;is  it  does  or  does  not  tend  te 
establish  the  specific  charge.  Therefore  the  declarations  of 
the  [jrisoner,  and  seditious  language,  used  by  him,  are  ad- 
missible in  evidence  as  cxjdanatory  of  his  conduct,  and  of 
the  nature  and  object  of  the  conspiracy,  in  which  he  was 
engaged.  ^  And  in  support  of  the  overt  act  of  treason  in 
the  county  mentioned  in  the  indictment,  other  acts  of  treason, 
though  done  in  another  county,  maybe  given  in  evidence; 
subject,  however,  to  he  ultimately  rejected,  if  the  overt  act, 
in  corruborution  of  which  they  are  tendered,  is  not  proved  to 
have  been  done  in  the  county  as  laid.  * 

It  remains  to  be  noticed  in  connection  with  this  subject,  that 


•  R.  T,  Deacoti,  FosUr.  Cr.  L.  a  ;  IB  How,  St.  Tf.  366*,  S.  C  ;  R,  v.  WinJ- 
JcrbuTn,  Fowtur,  Cr.  L.  l!l*.  ;   IS  How.  St  Tr.  425,  S.  C 

'    It.  V.  Vauglian,  \5  How.  Sl  Tr.  499,  500-  ;    Fostur,  Cr.  L.  246,  a  C. 

•  It  V.  \Vatson,  y  SUrk,  IL  132—13.1. 

•  U,  V.  Loyer,  16  How.  St  Tr.  164,;  R.  v.  Deacoiu  18.  id-  3<j7.  ;  FtHtcr* 
Cr.  L.  y.  10.,  S.  C,  ;  U,  v.  Viuic,  C  How.  SU  Tr,  123—129.  ;  1  En*!,  P.  C 
1%B,  IS6. 
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the  protectiTe  provisions  of  the  statutes  oS  treasoB  ^  do  sol 
24)pl7totheparticuliu*classoftrea8on8y  which  consists  in  com* 
pQBsiiig  or  inmginJTig  the  death  or  destruction,  or  any  bodily 
hann  tending  to  the  death  or  destruction,  maiming,  or  wound* 
bg  of  the  Queen,  when  the  overt  act  or  acts  alleged  shaU^bo 
the  assassination  of  her  Majesty,  or  any  attempt  to  injure  in 
any  manner  whatever  her  royal  person ;  or  to  the  mi^risiont 
of  any  such  treason ;  butin  aU  these  cases  the  accused  shall  be 
indicted,  arraigned,  tried,  and  attainted,  in  the  same  manner, 
and  according  to  the  same  course  and  order  of  trial,  and 
t^wn  the  like  evidence,  as  if  he  stood  charged  with  murder; 
diongh  upon  conviction,  judgment  shall  be  given,  and  execu* 
ti(m  done  as  in  other  cases  of  high  treason.  ^ 

It  seems  to  have  been  formerly  thought,  that,  in  proof  of 
the  crime  of  perjury ,  two  witnesses  were  neceisary^ ;  but 
tiuB  strictness,  if  it  was  ever  the  law,  has  long  since  been 
relaxed ;  the  true  principle  of  the  rule  being  merely  this, 
that  the  evidence  must  be  something  more  than  sufficient  to 
ooonterbalance  the  oath  of  the  prisoner,  and  the  legal  pre- 
sumption of  his  innocence.  ^  The  oath  of  the  opposing  wit- 
ness, therefore,  will  not  avail,  unless  it  be  corroborated  by 
material  and  independent  circumstances ;  for  otherwise,  there 
would  be  nothing  more  than  the  oath  of  one  man  against 
another,  and  the  scale  of  evidence  being  thus  exactly 
balanced,  it  is  obvious  that  the  jury  could  not  safely  convict.* 
So  far  the  rule  is  founded  on  substantial  justice.^  But  it  is 
not  precisely  accurate  to  say,  that  the  corroborative  circum- 
stances must  be  tantamount  to  another  witness;  for  they 
need  not  be  such,  as  that  proof  of  them,  standing  alone, 
would  justify  a  conviction,  in  a  case  where  the  testimony  of 

*  7  Ann.  c  21. ;  7  W.  3.  c.  3. ;  6  G.  3.  c.  53.  s.  3. 

*  39  &  40  G.  3.  c.  93. ;  1  &  2  G.  4.  c.  24.  s.  2.  Tr.  \  5  8c  6  Vic.  c.  51.  ••  I. 
Section  2  of  this  last  act  makes  it  a  high  misdemeanour  to  discharge  or  aim 
fire.anns,  or  throw  or  use  any  offensive  matter  or  weapon  with  intent  to  injure 
or  alarm  Her  Majesty. 

'  This  is  said  to  have  been  the  opinion  of  Lord  Tenterden  ;  3  St.  £▼.  860. 
^  (9.);  R-  V.  Champney,  2  Lew.  C.  C.  259.,  per  Coleridge,  J. 

*  See  It  V.  Lee,  cited  2  Russ.  C.  &  M.  650. 

*  4  BL  Com.  358. ;  R.  v.  Gaynor,  1  Cr.  &  Dix,  Tr.  Cir.  R.  142. ;  Jebb,  C.  C. 
262,  S.  C. 

*  It  V.  Yates,  C.  &  Marsh.  139.,  per  Coleridge  J. 
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a  single  witness  wciuld  suffice  for  tliat  purixisc-  *  Thu^  a 
letter  written  by  tlie  defenditnt,  contradicting  hia  statement 
on  oatlij  will  render  it  unnccessaiy  to  call  a  second  witness,  ^ 
Still,  evidence  cunfirumtory  of  tlic  sin*:^le  accusing  witnc^^s  in 
some  slight  particninrd  onlyi  will  not  be  sufficient  to  warrant 
a  conviction  ' ;  but  it  must,  at  least,  be  strongly  corroborative 
of  his  testimony  * ;  or,  to  use  the  quaint  but  energetic  lan- 
guage of  Cliief  Justice  Parker,  "  a  strong  and  clear  e\^dence, 
and  more  numerous  than  the  evidence  givtn  for  the  de- 
fendant." * 

When  there  are  several  assignments  of  perjury  in  the  same 
indictment,  it  does  not  seem  to  be  ckady  settled,  whether, 
in  addition  to  the  testimony  of  a  single  witness,  there  must 
be  eoiToborativc  proof  with  rcsjiect  to  each ;  l)ut  the  better 
opinion  is  that  such  proof  is  ncecsi?ary  ;  and  that  too,  al* 
though  all  the  perjurici^  assigned  were  committed  at  one 
time  and  iilaee,*"  For  inislimce,  If  a  person,  on  putting  in 
hii*  schedule  in  the  insolvent  debtors'  court,  or  on  other 
the  like  occasion,  has  sworn  that  he  has  paid  certain  civjH- 
torj^,  and  is  tlicn  indicted  for  perjury  on  se\erul  assign- 
ments, eacli  specifying  a  particular  creditor  who  has  not 
been  paid,  a  single  witness  with  i-espeet  to  each  debt  will 
not,  it  seems,  suffice,  though  it  niay  be  very  difficult  to 
obtain  any  fuller  evidence.' 

The  [)rinciple,  that  one  witness,  with  eorroboniting 
circumstances,  is  sufficient  to  establish  the  charge  of 
perjury,  leads  to  the  conclusion,  that  irithout  amf  wHne»$ 
iii rectify  to  disprove  what  is  sicont^  circumstancvji  uloney  when 


*  It  V.  Carrliner,  R  C,  k  V,  1^1,  per  Patteson  J.,  2  ^tuo.  C  C.  DS*,  S.  C 
'   n.  V.  May  hew,  <j  C.  &  P.  Ill  5,  per  Lord  Dwimaii. 

»   It.  V,  Yates  t\  k  Miirsli.  I3i»,  per  Coleridge,  J, 

*  U.  V.  Champneys,  and  II,  v.  Wigley,  *i  l^w,  C,  C  25S.  ^Z%  fu  per  iJe- 
fidge,  J.;   WootllM?ek  v.  Kdk-r,  G  Coweii,  118.  121 »  per  Sutherland  J. 

*  \h  V.  Muscot,  UJ  Mod.  11»4.  See  the  State  v»  Molier,  I  Dcv.  1*63,  3C5. 1 
The  State  v.  Hay  ward.  J  Nutt  &  M^Lord,  517,;  Clarke  Executor*  v.  Van 
Rfitisdyk,  9  CVaneb,  160. 

■^  It  V.  Vizricr,  1 2  A.  &  E.  324.,  pat  Lord  Den  man* 

'  H.  V.  rarker,  C.  &  Jlursb.  G:l%  645— G47,  per  l^indal,  C.  J,  In  It  ». 
Jludiis  I  M.&  Rob.  128,  129..  Lord  Tendcrden,  under  simibr  efrcitinnUnccv. 
refused  to  *top  the  case,  saying  thnt,  if  the  defendant  was  eonvtcted,  lie  might 
umve  fur  a  nvw  trial.     He  was  bu^vcver,  acquitted* 
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they  exist  in  doonmentary  or  written  testimony,  may  c(mi* 
Une  to  the  same  effect;  as  they  may  combine,  altogether 
mnided  by  oral  proof,  except  the  evidenoe  of  their  au- 
thenticity, to  prove  any  other  Ceu^   connected  with  the 
declarations  of  persons,  or  the  business  of  human  life.   The 
prindple  is,  that  circumstances  necessarily  make  a  part  of 
the  proofs  of  human  transactions;   that  such  as  have  been 
reduced  to  writing,  in  unequivocal  terms,  when  the  writing 
has  been  proved  to  be  authentic,  cannot  be  made  more  cer* 
tiun  by  evidence  aliunde;  and  that  such  as  have  not  been 
reduced  to  writing,  whether  they  relate  to  the  declarations  or 
conduct  of  men,  can  only  be  proved  by  arel  testimony^ 
Accordingly  it  is  now  held,  that  a  living  witness  of  the 
carpus  delicti  may  be  dispensed  with,  and  documentary  or 
written  evidence  be  relied  upon,  to  convict  of  perjury, — 
Jhrst,  where  the  falsehood  of  the  matter  sworn  by  the  prisoner 
is  directly   proved  by  documentary   or   written  evidence 
springing  from  himself^  with  circumstances  showing  the  cor* 
rupt  intent ;  secondly,  in  cases  where  the  matter,  so  sworn, 
is  contradicted  by  a  public  record,  proved  to  have  been  well 
known  to  the  prisoner,  when  he  took  the  oath;  the  oath  only 
bebg  proved  to  have  been  taken;  and  thirdly,  in  cases 
where  the  party  is  charged  with  taking  an  oath,  contrary 
to  what  he  must  necessarily  have  known  to  be  true;  the 
falsehood  being  shown  by  his  own  letters  relating  to  the  fact 
8wom    to,  or  by  any   other   written    testimony,   existing 
and  being  found  in  his  possession,  and  which  has  been 
treated  by  him  as  containing  the  evidence  of  the  fact  recited 

If  the  evidence  adduced  in  proof  of  the  crime  of  perjury 
consists  in  two  opposing  statements  of  the  prisoner,  and 
nothing  more,  he  cannot  be  convicted.    For  if  one  only 

*  U.  a  T.  Wood,  14  Peters,  430.  440—442.  In  this  ctie,  under  the  l«iter 
httd  of  the  rule  here  stated,  it  was  held  that,  if  the  jurj  were  satisfied  of  the 
eormpt  intent,  the  prisoner  might  well  be  oonvicted  of  perjury  in  taking,  at  the 
ciutom-honse  in  New  York,  the  "<  owner's  oath  in  cases  where  goods,  wares,  or 
merebandiae  baye  been  actually  purchased,**  upon  the  eridence  of  the  invoice* 
book  of  his  fiither,  John  Wood  of  Saddleworth,  England,  and  of  thirty-five  letters 
from  the  prisoner  to  his  fioher,  disdoaing  a  combination  between  them  to 
defraud  the  United  States,  by  invoidng  and  entering  the  goods  shipped  at  less 
Ihan  their  actual  cost*    The  whole  of  this  case  desenres  Im  attentive  perusal 
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was  Jelivered  under  oath,  it  must  be  pre^umcJ,  from  the 
solemnity  of  the  sanction,  that  tliat  dedaration  was  the  truth, 
and  the  other  on  error,  or  a  falsehood ;  though  the  latter, 
being  inconsistent  with  what  he  has  sworn,  may  form  im* 
portaut  evidence,  with  other  circumstances,  against  him*^ 
And  if  both  the  contradictory  statements  were  delivered 
under  oathj  there  is  still  nothing  to  show  which  of  them  is 
false,  where  no  other  evidence  of  the  fidsity  is  given. '^  If, 
indeed,  it  can  be  shown  that,  before  making  the  statement  on 
which  perjury  is  assigned,  the  accused  bad  been  tampered 
with^  or  if  there  be  other  circumstances  in  the  case,  tending 
to  prove  that  the  statement  offered  as  evidence  against  the 
prisoner  was  in  fiact  true,  a  l^al  con>Hction  may  be  ob- 
tained * ;  and  provided  the  nature  of  the  statements  was  such 
that  one  of  them  muet  Iiave  been  false  to  t!ie  prhoners  hnouy- 
ledge^  slight  corroborative  evidence  would  probably  be  deemed 
sufficient.  It  must,  however,  be  remembered,  that  it  does 
not  of  necessity  follow,  that,  because  a  man  has  given  contra- 
dictor)'  accounts  of  a  transaction  on  two  occasions,  he  has 
therefore  committed  perjury.  For  there  are  cases  in  which 
a  person  might  very  honestly  and  conscientiously  swear  to  a 
particiJar  fact,  from  the  bej^t  of  his  recollection  and  belief, 
and  from  other  circumstances  subsequently  be  convinced, 
that  he  was  wrong,  and  swear  to  the  re verscj  without  meaning 
to  swear  falsely  cither  time."  ^     Indeed,  when  a  man  merely 

*  Sw!  Ariion's  Frinclplcs  of  Crim.  Law  of  Scotl,  48 J. 

»  K.  V,  WhQjitl:iiur,  8  C  h  F.  )i:m.  241,  per  Giirney  B.  ;  It  y.  Gflynor, 
\  Cr.  &  Dii,  Jr.  C  ir.  11.  142. ;  Jebb.  C.  C  2G2,  &  C  ;  It  v.  Harrw,  S  B.  $t  A, 
926. 

*  AiiOTtf  per  Yates  J.,  Lord  Mansfield,  Wjlmot,  ant]  Aslon  Js.  concurring ; 
5  B.  &  A*  ^'^^Y  9-10,  m)le.  Sec  the  ol>ser  vat  ions  of  Mr.  Greaves  on  tins  case,  Ui 
2  Rus.'t.  C.  h  U,  G53,  note. 

*  R,  V.  Kiiill,  5  B.  &  A.  W9,  SSO,  n, 

*  Per  Ilolroyd*  J.  in  i e  Jaekson,  ]  Lew,  C.  f\  270.  This  Teiy  l«uoil«l>l^ 
doctrine  is  in  |n*rlect  acconlance  with  the  nilc  of  the  Criminal  Law  of  Sootlatiil 
«?.  laid  dowTi  by  Mr.  Alison,  in  tii«  hieid  and  fle;^ant  treatise  on  tfiat  "stilije^t,  in 
tlie  blowing  terimt — ^"  When  contradictory  and  inconsbrcnt  onths  have  been 
cmiitcdt  the  mere  contrudictinn  i^  not  decisive  evidt-ncc  of  the  exbtenee  of 
perjury  in  one  or  other  of  them  ;  but  the  prosecutor  must  establish  wliieli  wa* 
the  true  one,  and  libel  on  tlic  otiicr  as  containing  the  falsehood.  Where  delic- 
ti tlons  contradictory  to  each  other  huve  Iteen  emitted  by  the  same  person  on  th« 
taoae  matter,  U  may  with  certainty  be  concluded  that  one  ur  other  of  tbcm  b 
false.     But  it  b  not  relevant  to  infer  perjyry  !n  so  loo«^e  a  manner;  but  the  pre- 
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sWefifB'to  M^e  best  of  his  Ynemdfy  dnd  belitf,  it  hecessilrilj 
requires  very  strong  proof  to  show  that  he  is  wilfully 
peijuted.* 

It  seems  almost  superfluous  to  add^  that  the  rule  requiring 
something  more  than  the  testimony  of  a  single  witness  on 
indictaients  for  perjury^  is  confined  to  the  proof  of  the  yaZnV^ 
of  the  mister  on  whieh  the  perjury  is  assigned  The  holding 
of  the  court,  therefore,  the  proceedings  in  it,  the  adminis- 
tering the  oath,  the  evidence  ^yen  by  the  prisoner,  and,  in 
short,  all  the  &cts,  exclusive  of  the  falsehood  of  the  state- 
ment, which  must  be  proved  at  the  trial,  may  be  established 
by  any  evidence  that  would  be  sufficient,  were  the  prisoner 
charged  with  any  other  offence.' 

Jn  eases  6£  bastardy,  also,  amancannotbe  iidjudgedto  be  the 
putative  father  o(  an  illegitimate  child  on  the  single  testimony 
of  the  mother ;  but,  before  an  order  of  afiiliation  can  be  made 
by  the  petty  sessions  ^  or  confirmed  by  the  quarter  sessions  ^ 
the  evidence  of  the  mother  must  be  corroborated,  in  same 
wuUerial  particular,  by  other  testimony  to  the  satisfaction  of 
the  jiistiees ;  and  the  order  will  be  bad,  if  it  does  not  allege 
that  the  confirmatory  evidence  was  material.^  This  role  hs& 
been  wisely  established,  in  order  to  protect  men  from  accu- 
sations, which  profligate,  designing,  and  interested  women 

seeutoT  most  go  a  step  fiirtber,  and  specify  distinctly  which  of  the  two  contains 
the  fidsehood,  and  peril  his  case  upon  the  means  be  possesses  of  proving  perjury 
in  that  deposition.  To  admit  the  opposite  course,  and  allow  the  prosecutor  to 
libd  oo  both  depositions,  and  make  out  bis  charge  by  comparing  them  together, 
without  distinguishing  which  cootains  the  troth  and  which  the  falsehood,  would 
be  directly  contrary  to  the  precision  justly  required  in  criminal  proceedings. 
In  the  older  practice  this  dlrtinction  does  not  seem  to  have  been  distinctly 
reeogniied ;  but  it  is  now  justly  considered  indispensable  that  the  perjury  should 
be  specified  as  existing  in  one,  and  the  other  deposition  referred  to  tn  modum  proba^ 
tioids,  to  make  out,  along  with  other  eireumstanecs,  where  the  truth  really  lay. 
See  Alison*s  Princip.  of  Crira.  Law  of  Scotl.,  176. 
'  Sir  N.  Tindal  C  J.,  in  R.  r.  Parker,  C.  &  Marsh.  645. 

*  2  Rusa.  C.  &  M.  654. ;  2  Hawk.  P.  C  c.  46.  s.  lO 

*  7  &  8  Vict,  c  101.  8.  3.  *  8  &  9  Vict  c  10.  s.  6. 

»  R.  ▼.  R«ad,9  A.  &  E.  619. ;  1  P.  &  D.  413,  &  C.  ;  8  &  9  Vict  c.  10.  s.  1., 
andSefaMhile,  Nos.  7, 8.  In  R.  v.  Js.  of  Bucks,  14  L.  J.  N.  S.  M.  C  45.,  it 
was  held,  that  all  the  evidence  must  be  given  upon  oath,  and  that  this  fact  must 
i^pear  on  the  fiice  of  the  order ;  but  though  the  first  point  there  ruled  is  still 
nnquestioDably  the  law,  the  second  is  no  longer  material*  as  the  forms  given  in 
the  Schedule  of  8  k  9  Vict  c  lO  omit  all  men^  of  an  Otttb,  and  s.  1  of  that 
act  dedwrcf  the  forms  to  be  valid. 
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might  easily  make,  and  which,  however  false,  it  might  be 
extremely  difficult  to  disprove, 

Tlie  principles  above  stated,  in  regard  to  the  proof  of  per* 
jury,  apply  with  equal  force  to  the  case  of  an  anstcer  in 
Chanceri/,  Formerly,  when  a  material  fact  was  directly  put 
m  issue  by  the  answer,  the  Courts  of  Equity  follow^ed  the 
maxim  of  the  Roman  law,  Itesponeio  unius  non  oroniDO 
audiatur,  and  required  the  evidence  of  two  witnesses,  a3 
the  foundation  of  a  decree.  But  of  late  years  the  rule  has 
been  referred  more  strictly  to  the  equitable  principle  on  which 
it  i^  founded,  namely,  ttic  right  to  equal  credit  with  any  other 
witness  wliich  the  defendant  may  claim  in  all  cases  where  his 
answer  is  "positively,  clearly,  and  precisely/'  responsive  to 
any  matter  stated  in  the  bill.  For  the  plaintiff,  by  calling 
on  the  defendant  to  answer  an  allegation  which  he  makes, 
thereby  adnxits  the  answer  to  be  evidence.^  In  such  caae,  if 
the  defendant  in  express  terms  negatives  the  aUegations  in 
the  bill,  and  the  bill  is  supported  by  the  testimony  of  only  a 
single  witness,  affirming  what  has  been  so  denied,  the  Court 
will  neither  make  a  decree,  nor  send  the  case  to  be  tried  at 
law ;  but  will  simply  dismiss  the  bill/^  But  the  corrobo- 
rating evidence  of  an  additional  witness,  of  a  letter  of  the  de- 
fendant \  or  of  other  circimistances,  may  give  a  turn  either 
way  to  the  balance.  And,  indeed,  the  evidence  arising  from 
circumstances  alone,  may  be  stronger  than  the  testimony  of 
any  single  witness/ 

In  the  Eccleslaatical  Courts  the  rule  requiring  a  plurality 
of  witnesses  is  earned  far  beyond  the  verge  of  common  sense; 
and,  although  no  recent  decision  of  those  Courts  has,  we 
believe,  been  pronounced,  expressly  determining  that  five, 
seven,  or  more  witnesses  are  essentiul  to  constitute  full  proof, 
yet  the  authority  of  Dr.  AylifTc,  who  slates  tliat,  according 
to  the  canon  law,  this  amount  of  evidence  is  required  in 


»  Gresaley.  Ev.  4.  »  Cootli  v.  Jjiclcnon,  G  Ves  40,  p*r  Lord  EWon. 

•  Keyn  V.   W^iiliums,  3  You.  &  Cull.  J5.  ;   Dawson  v.  Massey,  1  B;*ll  &  B««. 
3W4. 

•  Pember  v.  Mmlier-t.  1  Bro,  Ch.  R.  52,  ;  2  Story  on  E^.  §  WJB,  ;  Grcsd«y, 
Ev.4. ;   Clark  v.  \i\n  Heim^dyk,  9  Crunch,  I  GO. 
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some  matten^  has  been  very  lately  cited  with  aj^Murent  asaent, 
if  not  approbation^  by  iJie  learned  Sir  Herbert  Jenner 
Fust  ^  The  case,  in  support  of  which  the  above  high  au- 
thority' was  quoted,  was  a  suit  for  a  divorce.^  In  a  previous 
action  for  criminal  conversation,  a  special  jury  had  given 
500L  damages  to  the  husband,  who,  with  a  female  servant', 
had  found  his  wife  and  the  adulterer  together  in  bed  This 
last  fact  was  deposed  to  by  the  servant ;  but  as  she  was  the 
only  witness  called  to  prove  it,  and  as  her  testimony  was  un- 
corroborated, the  learned  Judge  did  not  feel  himself  at  liberty 
to  grant  the  promoter's  prayer.  This  doctrine  that  the  tes- 
timony of  a  single  witness,  though  omni  exceptione  major, 
is  insufficient  to  support  a  decree  in  the  Eccledastical  Courts, 
when  such  testimony  stands  unsupported  by  adminicular  dr* 
cumstances,  has  been  frequently  propounded  by  Lord  Stowell^ 
both  in  suits  for  divorceS  for  defamation^  and  for  brawl- 
ing®; and,  before  the  new  Will  Act  was  passed  ^  Sir  John 
l^ichoU  disregarded  similar  evidence,  as  not  amounting  to 

*  Evios  T.  ETftDiy  1  Roberts,  Ece.  R.  171.  The  patsage  eited  from  Ayliffe, 
Par.  444,  is  as  follows : — *<  Full  proof  is  made  by  two  or  three  witoesws  at  the 
least  For  there  are  some  matters  which,  according  to  the  canon  law,  do  require 
fire,  seren,  or  more  witnesses  to  make  full  proof.**  The  same  learned  commentator, 
a  little  further  on,  after  explaining  that  **  Hquid  proof  is  that  which  appears  to  the 
judge  from  the  act  of  Court,  since  that  cannot  properly  be  said  to  be  mantfegi  or 
nttorumsi  "  adds, —  **  By  the  canon  law  a  Jew  is  not  admitted  to  give  evidence 
against  a  Christian,  espedaUy  if  he  be  a  clergyman,  for  by  that  taw,  the  proofe 
agamtt  a  eUrgyman  ought  to  he  much  tkarer  than  against  a  layman,^'-'  Fkr.  448. 
Dr.  Aylifie  does  not  mention  what  matters  require  this  supenbundant  proof, 
but  we  have  already  said  (vol  L  p.  380,  n.)  that,  m  the  case  of  a  Cardinal  charged 
with  incontinence,  the  probatio,  in  order  to  be  plena,  must  be  established  by  no 
less  than  seven  eye  witnesses ;  so  improbable  does  it  appear  to  the  Church  that 
one  of  her  highest  dignitaries  should  be  guilty  of  such  an  oflRmoe,  and  so  anxious 
is  she  to  avoid  all  possibility  of  judicial  scaodaL  This  is  adopting  with  a 
vengeance  the  principles  of  David  Hume  with  respect  to  miracles. 

*  Evans  v.  Evans,  I  Roberts.  Ecc  R.  165. 

'  The  fact  that  the  witness  was  a  woman  does  not  seem  to  have  formed  an 
element  in  the  judgment  of  the  Court,  though  Dr.  Ayliffe  assures  hu  readers, 
with  becoming  gravity,  that  «  by  the  canon  law,  more  credit  is  given  to  male 
than  to  female  witnesses."    Fkr.  545. 

*  Donellan  v.  Donellan,  2  Hagg.  144  (Suppl.). 

*  Crompton  v.  Butler,  1  Cons.  R.  460. 

'  Hutchins  v.  Densiloe,  1  Cons.  R.  181,  182. 

M  W.  4.  and  I  Vict  c  26.,  which  by  s.  34.  applies  to  wills  made  after  the 
1st  of  January,  1838. 
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legal  proof  of  a  tcstnmeetaiy  act.^     In  the  caae,  too,  of 

Mackenzie  v.  Yco^  when  a  codicil  was  propounded,  pur- 
porting to  Imvc  been  dulj  executed,  and  was  deposed  to  by 
one  attesting  witness  oidy,  the  other  having  marri^  the 
Icf^atec,  Sir  Herl>crt  Jenner  Fust  refused  to  gmnt  probate, 
iliongh  he  ndtiiittcd  the  \vitness  was  unexceptionable,  on  the 
ground  that  his  testimony  was  not  confirmed  by  adminicular 
circumstances,  and  that  the  probabilities  of  the  case  inclined 
against  the  facto ui  of  sudi  an  instrument.  In  another  eiise^ 
however,  the  same  learned  Judge  admitted  a  ^wiper  to  pro- 
bate on  the  testimony  of  one  attetsting  witness,  who  had 
been  examined  a  few  days  after  the  dcatli  of  the  testator, 
though  the  other  witness,  whose  deiiositiou  had  not  been 
tidcen  till  two  years  and  a  half  afterwaixis,  declared  that  tJi€ 
will  wjis  not  signed  in  bis  i>re.^cnce.  In  this  case  there  waa 
a  foroial  attestation  ulausCj  and  tliat  Jact  was  regarded  by 
the  Court  as  favouring  the  supposition  of  a  due  execution. 
Though  the  ca^cs  cited  above  certainly  estuWiKh  beyond  dis^ 
pute^  that  J  by  tlie  Canon  Law,  as  recognised  in  our  spiritual 
Coiu*ts,  one  uncorrobonited  witness  is  insufficient,  they  as 
certainly  decide,  that,  in  ordinary  ca^-es  at  least,  two  or  more 
witnesses  need  not  depose  to  the  principal  fact;  but  that  it 
will  suffice  if  one  be  called  to  swear  to  sucJi  fact,  and  the 
other  or  others  speak  merely  to  confirmatory  circnmstJinccs, 
Nay,  it  would  seem,  from  some  exjircssions  used,  that,  as  in  • 
c.i3es  of  perjury,  documentary  or  written  testimony,  or  the 
statements  or  conduct  of  the  party  libelled,  may  supply  the 
place  of  a  second  witness  J  If^  indeed,  proceedings  be  in* 
stituted  under  the  provisions  of  some  statute,  which  expressly 
enacts  that  the  offence  shall  be  proved  by  two  lawful  wit* 
nesses,  as  for  instance,  the  Act  of  o  &  6  Edw,  6.  e*4.|  which 


'   Tlunkstoii  V,  Marsuii,  4  llragg,  HI 3,  3H. 

*  3  Cijrtciis  125,  *  Gtive  v.  Gaireii,  3  CurUin,  UK 

•  In  Keiirick  v.  Kourkk,  4  Hagg.  114.,  Ojc  U«.tlinon)*  of  a  i^iiigle  witjit'»  to 
ndultwy  bciiisi  corroborated  l>y  evhicnce  of  the  misconduct  of  Lht  wift%  wjis  hAd 
to  be  uutiicient,  Sir  Jolin  Nkhull  dktinctly  stating,  *'  tbat  there  ncvc!  not  be  two 
witnesses;  one  witness  and  eireurnstanci^s  in  cormUoraLjuii  iire  nH  thitt  tbf  I*w 
in  thes«  emstw  require*!/'  p.  136,  137.,  and  Dr.  I.usliiiigton  even  admiuing,  UmC 
**  he  was  not  prepared  to  say  Ibyl  one  clear  and  unimpcachcd  witness  w«»  iiwwf- 
ficictit,"  p.  lao.      Sec  also  3  Burn,  EccK  L,  304. 
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relates  to  'brawling  in  a  church  or  churchyard^  the  Court 
might  feel  some  delicacy  about  presuming  that  such  an 
enactment  would  be  satisfied,  by  calling  one  witness  to  the 
fact  and  one  to  the  circumstances*  ^ 

It  seems  that  this  rule  of  the  canonists  depends  less  on  the 
authority  of  the  civilians  than  on  the  Mosaic  code,  which 
enacts,  that  one  witness  shall  not  rise  up  against  a  man  for 
any  iniquity ;  but  at  the  mouth  of  two  or  three  witnesses 
shall  the  matter  be  established.  ^  Indeed,  the  decretal  of 
Pope  Gregory  the  Ninth,  which  enforces  the  observance  of 
this  doctrine*,  expressly  cites  St.  Paul  as  an  authority,  where 
he  teUs  the  Corinthians  that  '^  in  ore  duorum  vel  trium  testium 
Stat  omne  verbum.**  *  Now,  however  well  suited  this  rule 
might  have  been  to  the  peculiar  circumstances  of  the  Jewish 
nation,  who  like  the  Hindus  of  old,  the  modem  Greeks,  and 
other  enslaved  and  oppressed  people,  entertained  no  very 
exalted  notions  on  the  subject  of  truth ;  and  who  on  one 
most  remarkable  occasion  gave  conclusive  proof  that  even 
the  necessity  for  calling  two  witnesses  was  no  valid  protection 
against  the  crime  of  perjury  * ;  —  it  may  well  be]  doubted 
whether,  in  the  present  civilized  age,  such  a  doctrine,  instead 
of  a  protection,  has  not  become  an  impediment  to  justice, 
and  whether,  as  such,  it  shotdd  not  be  abrogated.  That  this 
was  the  opinion  of  the  Common  Law  Judges  in  far  earlier 
>  times  than  the  present,  is  apparent  from  several  old  decisions, 
which  [restrict  the  rule  to  causes  of  merely  spiritual  conu* 
sance,  and  determine,  that  all  temporal  matters  which  inci- 
dentally arise  before  the  ecclesiastical  courts  may,  and  indeed 
must,  be  proved  there,  as  elsewhere,  by  such  evidence  as  the 
CommonLaw  would  allow.*  If,  therefore,  the  Spiritual  Courts 
refuse  to  admit  proof  of  the  payment  or  rdease  of  a  legacy, 
or  of  plene  administravit,  by  a  single  witness,  the  court  of 
Queen's  Bench  will  grant  a  prohibition. 

'  Hutchins  r.  Denziloe,  1  Cons.  R.  182.,  per  Lord  Stowell. 

•  Deut  c.  19.  ▼.  15. ;  Deut.  c.  17.  v.  6. ;  Numbers,  c  35.  ▼.  SO. 

»  Dec  Greg.  lib.  2.  tit  20  c«p.  23.  *  2  Cor.  c  13.  r.  1. 

•  St  Matthew,  ch.  26.  t.  60»  61. 

•  Richardaon  t.   Desborough,  Ventr.  291.;    Shotter  v.  Friend,  2  Salk,  547; 
Breedon  v.  Gill,  Lord  Raym.  221.     See  further,  3  Burn.  Eccl.  L.  304—508. 
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M.  mis. 


ART.  IX.  — M.  MOLE. 


There  are  not  nmny  names  in  the  annals  of  jurisprudence 
and  of  judicature  more  illuetrions  than  that  whieh  the  ex- 
niitiister  and  ex-chancellor  of  France  wear^^  by  dedcent^  from 
the  celebrated  and  virtuous  JIathieu  Jlolcj  whom  he  re- 
presents in  blood  as  in  poi^scssionsj  in  the  fifth  generation, 
and  though  he  has  never  been  distinguished  in  the  same  career, 
not  belonging  to  our  profession,  yet  his  great  and  ac- 
knowledged talents,  his  firnmesd  on  many  trying  occai^ions, 
both  under  the  Empire  and  the  R  cs  to  ratio  n,  Im  distinction 
as  prime  minister  since  the  three  days  of  1830,  and  his 
manners,  alike  noble  and  winning,  have  certainly  given  a 
new  illustration  to  the  family  of  the  great  judge  and  minister 
of  justice,  whose  memory  is  cherished  with  such  univerdal 
respect  and  affection  in  France. 

fil.  Molcj  known  for  principles  as  much  alien  to  violence 
and  rashness  and  exaggeration,  as  favourable  to  temperate  re- 
formsj  is  an  honorary  memljer  with  the  Due  de  RrogUe,  Messrs* 
Dupin,  Berryerj  and  Guizot  of  our  Law  Amendment  Society, 
and  is  understood  to  talce  a  lively  interest  in  all  legal  ini- 
jirovemcnts.  We  are  now  therefore  discharging  a  duty  alike 
pleading  to  ourselves  and  grateful  to  tlie  profession  in  bring- 
ing before  our  readers  one  of  his  latest  speechei^,  the  cele- 
brated reply  which  he  delivered  la^t  Jiumaiy  as  Director  of 
the  French  Institute,  to  the  discouri-e  pronounced  on  his 
adiuidsion  by  a  literary  man  of  no  great  mark  in  his  own 
country  and  wholly  unknown  elsewhercj  the  Count  Alfred 
dc  Vigny,  autlior  of  many  historical  romances,  a  Bpecles  of 
composition  which  we  entirely  ngree  with  M.  Lc  Comte 
Mole  in  regarding  at  all  times  with  great  suspicion,  often 
with  extreme  repugnance;  sometimes,  indeed,  not  seldom, 
with  unmixed  reprobation,  as  c^dculated  to  corrupt  the  public 
taste,  and  to  taint  the  stream  of  historical  truth. 

Unhappil}^,  however,  ft>r  the  worthy  redpkndaire  Ida  in- 
auguration  address   was   a   tissue  of  misrepresentations   of 
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known  facta  in  very  recent  history,  of  misoonstraction  put 
upon  conduct  and  character  little  known  to  himself,  though 
foil  weQ  to  his  formidable  and  experienced  censor,  of  glosses 
upon  sentiments  and  of  words  which  he  could  only  know  at 
second,  thirds  or  fourth  hand,  but  which  Count  MoI€  was 
intimately  and  fiuniliarly  acquainted  with.  Hence,  the  ex« 
portion  whidi  now  lies  before  us  was  drawn  very  naturally, 
very  easily,  very  much  as  the  Italians  have  it  con  amare  from 
the  minister  as  well  of  Napoleon  as  of  Louis  Philippe :  and  the 
rebuke  was  administered  with  a  hand  extremely  strong, 
though  with  a  finger  perfectly  delicate,  in  a  discourse  show-* 
ing  as  much  of  the  combined  suaviier  tmdfortiter  as  we  have 
ever  happened  to  see  united  in  any  composition,  and  which 
is  said  at  Paris  to  have  drawn  from  one  of  our  countrymen 
lately  in  that  capital  the  remark  that  if  the  razor  which  cut 
had  been  dipped  in  salad  oil,  the  oil  poured  over  the  wound 
was  rather  of  vitrioL 

^'  We  must  premise  to  our  further  description  of  this  admira- 
ble piece  a  few  words  upon  the  manner  in  which  these  discus- 
sions are  prepared  and  carried  on  in  the  National  Institute 
of  France.  No  one  who  reads  the  perfectly  finished  compo- 
sition of  M.  M0I6  can  for  a  moment  imagine  that  it  was 
delivered  immediately  after  the  speech  to  which  it  is  an 
answer  —  that  is,  delivered  extempore,  or  on  hearing  M.  de 
Yigny  for  the  first  time.  It  may  safely  be  affirmed  that  the 
utenost  practice,  with  the  greatest  powers  of  extempore 
elocution,  never  could  have  at  once  created  so  artistically 
framed  a  speech.  The  fact  is  this:  When  the  newly  admitted 
member  has  prepared  his  inaugural  address,  he  deposits  it  with 
the  secretary  in  writing,  and  the  Director,  upon  whom  de^ 
volves  the  duty  of  making  a  reply  on  the  part  of  the  Institute, 
has  free  access  to  it.  Both  the  discourses  are  then  submitted 
to  a  Committee,  in  order  to  prevent  the  introduction  of  im- 
proper topics,  and  to  exclude,  in  the  treatment  of  becoming 
ones,  any  faults  such  as  might  commit  the  illustrious  body 
to  which  the  parties  belong.  This  proceeding,  of  course,  took 
place  on  the  present  occasion,  and  the  result  is  the  speech 
of  Count  M0I6  now  before  us. 

It  begins  with  a  beautiful  panegyric  of  Eoyer  Collard, 
apparently  suggested  by  M.  de  Yigny  having  suppressed 
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M  meiitiofi  of  that  able  jjcrson,  and  preferred  praisinf^ 
men  of  a  tiu?te  less  severe.  But  in  hh  praise  of  Eticnne, 
JL  Mole  willingly  joins,  just  remarking  as  he  {lapses 
that  not  having  known  ahnoet  any  thing  of  hinv  M» 
dc  Vigny  could  have  no  groat  right  to  handle  the  Bub- 
ject.  His  own  descriptitin  of  that  admirable  writer  is 
therefore  somewhat  invidiously  but  for  us  very  advantii^ 
gouu?*ly  sfuhatitutetl  to  the  ignorant  and  thercfoi-e  vngiie  and 
fancifid  eulogy  of  the  worthy  and  eupei^ficial  rtcipiendaire, 
**  Vous  n'avez  pas  joni  coninie  nous  de  cette  egalit^ 
d*humeur,  do  ectte  politesxsc  bien  veil  Ian  te  ct  nuanciie,  de  ces 
entreticns  si  iustruetifs  ou  se  rctrouvoient  cette  fine  raillerie, 
ce  langage  si  flexible,  si  elegant,  m  conci?,  ct  t^i  pur  que  vous 
vcncz  d*apprecicr  avcc  lant  de  justesse  dans  son  theatre  ©t 
dans  son  poletniqiie/'  Wc  next  have  a  severe  hit  at  the  good 
receptiun  which  Etienne  had  given  De  Vigny  and  bis  writ^ 
ings ;  for  it  is  plainly  insinuated  that  the  taste  of  a  man 
formed  in  the  Fchool  of  Vol tn ire  and  the  great  writert?^  could 
nex'cr  have  really  approved  of  De  Vigny  ;  "  malgre  raccuefl 
plein  d  obligeanoc  que  vous  avez  fait  M.  Etienne,  et  la  justice 
quU  sci^t  plu  a  vous  rendre,  il  a  ete  fidele  jusqua  la  fin  aux 
Uflemcs  traditions  Utteraii'es.  II  ctait,  en  un  mot^  dc  ceux  qui 
a'abreuvent  au  moins  tinudcment  a  ces  sources  regencratrices 
dont  vous  vous  applaudisslez  tout  a  Fheiure  d  avoir  ouvert 
lee  eel  uses  avec  Taide  de  vos  amia/' 

After  these  touches,  which  must  have  gone  near  to  the 
quick,  we  have  a  battery  not  masked  but  fairly  opened  to 
demolish  some  ill-i>laeed  flattery  of  Ettenne,  and  of  the 
Kestoration,  at  the  expense  of  the  Empire  ;  and  probably  the 
new  member  under  its  fire  wished  either  himself  or  his  as- 
sailant wherever  the  Enqieror  Napoleon  mny  now  be  —  were 
the  exposure  ever  so  sidtry.  The  hapless  neophyte  of  the  In- 
stitute had  mentioned  a  certain  rcpresent^ition  of  M.  Etienues 
Intriffuanie^  to  wliichj  says  the  pitiless  Director,  **  vous  avejs 
attache  une  importance  qnelle  nc  comportait  pas/*  and  he 
adds  that  praises  had  been  also  lavished  on  it,  "que  certaine- 
ment  IL  Etienne  n'aurait  point  acceptes,"  Dc  Vigny  had 
spoken  of  **des  families  frsun^^aises  ec  derobant  par  hi  fultc 
k  des  firmans  qui  marioient  comme  recompense  unc 
jcunc    csclave    a    uu  januisaire."      The    allueiou    was    to 
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Kiq)oleon  besttywing  <m  \&&  geiierak  tiie  hands  of  young 
heifeaseB:  but  no  sooner  had  the  phrase  piwsed  his  lips  than 
the  general  indignation  made  him  retract  it  This  does  not^ 
howeyer,  silence  Count  Mol^^  a  statesman  and  minister 
of  the  Empire,  and  who  really  knew  the  things  which  the 
ignorant  and  fanciful  redpiendaire  only  had  heard  of  in  the 
newspapers  and  coflbe-houses.  The  count  declares  that 
Etienne  would  have  scorned  such  trashy  eulogies.  ^<I1  a 
pu  constater  et  d^plorer  comme  moi  d  cette  ^poque  ks  abus 
de  la  puissance  lorsqull  y  en  a  eu ;  et  aussi  et  plus  encore, 
qu'il  se  trouY&t  des  p^res  et  des  mSres  k  qui  I'ambition  ou  le 
floin  de  leor  fortune  faisait  maiier  lenrs  fiUes  selon  le  grd 
presume  da  mattre,  plutdt  que  selon  leur  penchant.  Mais 
jamais  il  n'y  a  eu  parmi  nous  alors  ni  jeunes  esclaves,  ni 
Janissaires :  jamais  M.  Etienne  n'aurait  reconnu  sous  ce  nom 
les  soldats  ou  les  gen^raux  de  Marengo,  d'Austerlitz,  et  de 
Jwia."  —  He  then  prov^  the  total  inaccuracy  of  De  Vigny's 
comments  on  the  first  representations  of  the  Intriguante^  and 
adds :  ^<  Quant  d  cette  adtre  representation  &  Saint  Cloud, 
dont  Tous  ayez  parlS  avec  autant  d'eniotion  que  si  vous  y 
aviez  asdst^,  je  n'ai  pu  qu'admirer  cette  puissance  mer- 
veiUeuse  de  Timagination  et  du  talent,  qui  donne  consistance 
et  yie  k  tout  ce  qu'elle  touche,  se  transporte  ft  trayers  le 
temps  face  ft  face  de  ce  qu'elle  yeut  peindre,  et  8Up{d6e  ft  la 
r6dite  par  la  mngie  des  couleurs.'' — Is  it  possible  to  accuse 
a  person  more  delicately  of  gross  falsehood  and  fabrication  ? 
Then  follows  on  the  occasion  of  mentioning  M.  de 
Vigny's  Historical  Bonumce  of  Cinque-Mars,  a  most  just 
and  admirably  written  exposition  of  the  mischiefs  of  that 
wretched  species  of  compomtion,  and  its  "  atteintes  si  pro- 
^  fbndes  ft  la  y^t^  et  par  consequent  ft  la  morality  de 
**  THistoire."  But  after  doing  justice  to  Sir  W.  Scott's  Old 
Mortality,  which  ^^  reyiyes  the  past,  and  places  all  the  drama 
of  human  life  in  the  midst  of  real  institutions  and  manners 
Uttt  have  ceased  to  exist,"  —  he  adds,  "  Tel  n'a  pas  6t6 
yotre  dcssein  dans  Cinque^Mars.  C'est  THistoire  elle-mSme 
ftrrai^ee  ayec  art  mais  arrang^e  en  Roman.  Tous  les  faits  y 
Bont  cmpount^  a  nos  annales  et  il  en  est  bien  pen  auxquels 
voire  imagination  si  fertile  et  si  brillante  ait  laisse  tout  leur 
identitc." — He  goes  on  to  show  his  gross  blunders  too.     "Si 
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voas  eussiez  ete  content  de  faire  revivre  le  j^erc  Joseph 
niort  quatrc  ans  auparavatitj^  &c,  &c.  And  he  then  shows 
how  every  party  had  been  travestied  by  this  Uktorical 
Romancer- 
Then  wc  have  a  severe  rebuke  aclmmistcred  on  account  of 
the  Caujie  de  JouCf  beginning  with  these  words:  *'  Je  defierais, 
je  V0U3  le  jure,  quiconque  aurait  approche  de  TEmpereur, 
fut-ce  son  plus  inortel  enneml,  de  ne  pas  eprouver  iin  peu  de 
ce  quejai  ressenti  cnlisant  cettc  ecene,  cette  pret endue  con- 
versation i  Fontaincbleau  entre  lui  et  le  venerable  Pie  YII," 
&c*  &c,  lie  adds,  naturally  enough,  *^  Qu'il  me  soit  j^eriuia 
de  hasarder  ici  une  reflexion*  Au  niiheu  de  cette  multitude 
de  romans  historiqucs,  de  niemoires  supposcaj  de  biographies 
contcmporaina  qui  ont  pani  dcpnia  un  quart  de  siecle,  il 
deviendniit  impossible,  je  le  declare,  de  savoir  la  verity  but 
rien,  ni  le  vrai  sur  pcraonnc."  — 

We  next  have  the  Directors  painful  duty  performed 
upon  M,  De  Vigny's  chef  d'ocuvrcj  the  Stello ;  but  we  caa 
afford  no  room  for  an  extract. 

We  conchide  by  citing  the  close  of  this  beautiful  address ; 
but  though  mild  and  quiet  and  calm  as  **  peroration  be- 
Bcemsi/'  according  to  all  the  rules  of  a  severe  taste,  it 
pursues  to  the  end  the  little  oiitigated  severity  of  the  critic,  ab 
inrepto  ;  for  no  one  can  for  a  moment  be  in  any  doubt  as  to  the 
meaning  of  the  passage,  and  especially  the  closing  sentencei 
and  timt  the  passing  and  vain  and  worthless  contemi>orary 
triunqilis  of  JL  dc  Vigny's  writings  is  the  main  subject,  and 
to  weigh  its  real  inqwrtancc  and  ascert4iin  its  ti*ue  value  the 
only  object  of  the  passage. 

**  Maintenant  qii'en  toute  chose  le  systeme  preventif  est 
abandonne,  c'est  aux  contempomins  dabord,  et  a  la  posteritfi 
ensuite,  que  la  represtiion  est  confiee ;  c'est  tl  eux  de  jugef 
les  ocuvres  que  le  genie  de  riiommc  aura  eon^ues  et  ex- 
fout&s  dans  sa  pleinc  et  cntiere  libertc,  Ainsi  done,  que 
Fdcrivain,  que  rartiste  se  mette  a  FtEuvre  en  ecoutant  la  voix 
intericure  qui  lui  parle,  que  chacun  consulte  en  lui*mfine 
cette  image  du  beau  qu'il  a  npportee  en  naisfc^aut,  mais  que  la 
manierc  dout  il  a  sft  gardcr  et  gouvcrner  son  ame,  a  pu,  qu'il 
ne  ronblic  pas,  conserver  pure,  ou  dunatnrer  et  obM^urcm 
Que  d'autrea  diffiirent  autant  qu'ils  le  voudront  d\m  pass^ 
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qa^  86  sentent  la  farce  de  m^priser;  mais  que  Torgueii 
dlnnover  sache  se  pr&erver  au  moins  de  la  tentation  dlmiten 
On  n'est  original  qu'i  son  insu.  Le  moindre  effort  pour  le  par- 
lutre  empSche  n^cessairement  de  le  devenir.  U  n'j  a  de  nou- 
Teaut^  d'originalitd  in^puisable  que  dans  le  naturel,  quedans 
llioinme  tel  qull  est.  Je  youdrab,  je  ravouerai,  voir  adopter 
le  programme  du  classique,  moins  lea  entraves ;  du  roman* 
tique,  moins  le  factice,  raffectation  et  Tenflure.  Lea  hommes 
semblent  s^entendre  d'un  bout  de  la  civilisation  k  Tautre  pour 
recueillir  en  ce  moment  tons  lea  fruits  que  la  liberty  peut  pro* 
daire.  Lea  institutions^  les  moeura^  lea  lettres,  lea  arta^  tout 
7  concourt^  tout  7  participe  d>  la  foia ;  et  ce  qui  prouve  plua 
que  tout  le  reate  le  vuea  de  la  Providence,  c'eat  le  prince 
qn'elle  tenait  en  reserve  pour  leur  accomplissement*  N6 
pr^  du  trone,  il  n'avait  aucun  des  pr^jug^  que  donnent 
sonvent  k  ceux  qui  7  montent  leur  niussance  et  leur  6dL\Xr 
cation.  Au  niveau  de  son  temps  dont  il  n'a  que  les  lumiSres, 
il  le  comprend,  il  le  dirige  sans  jamais  s^associer  k  ses  pr^ 
ventiona.  Frotecteur  le  plua  ^lair^  dea  lettrea,  il  aait  que 
de  nos  jours  le  meilleur  et  le  plus  noble  service  k  leur  rendre, 
c'est  d'en  assurer  la  plus  complete  ind^pendance.  Chaque 
^poque.  Monsieur,  a  sa  litt^rature,  qui  est  I'expression  de 
ses  moeura,  de  sea  passions,  de  ses  goiits.  Mais  entre  les 
ouyrages  dont  elle  brille,  il  faut  en  distinguer  de  deux 
natures:  les  ims,  d'un  m^rite  relatif,  appropri^  au  plus 
grand  nombre  dea  lecteura,  obtiennent  de  bru7anta  apfdau- 
dissementa;  c'eat  le  triomphe  contemporain :  lea  autrea, 
pnis^  aux  aourcea  dea  ^ternellea  v^rit^,  et  de  ce  beau  dont 
Fhomme  a  aeul  le  aentiment  aur  la  terre,  refoivent  d'abord 
nn  accueil  moina  ^clatant,  et  attendent  le  jugement  de  cette 
3ite  de  notre  eapdce  dont  la  voix  r^p6t^  de  ai^cle  en  aidcle, 
depuia  Homdre,  s'appelle  la  renonmi^e,  s'appelle  la  gloire,  et 
redit  k  I'avenir  les  noms  qui  ne  p^rissent  pas." 

It  is  known  that  in  conaequence  of  the  aevere  hand- 
ling which  he  had  received,  M.  de  Vign7  declined  sub- 
mitting to  the  accustomed  ceremonial  of  being  presented  to 
the  King  b7  the  Director,  which  the  etiquette  required. 
Hereupon  the  wits  of  Paris  said  that  it  would  never  have 
done  for  the  MoU  to  have  presented  the  Immoli. 
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ART,  X.  — LAW  OF  DEBTOR  AND  CREDITORS 


!♦  Letter  to  Sir  Robert  Peel  on  ike  Abolition  of  Imprisonmeftt  fof- 

DebL    By  Hr»  Commissioner  Fake,     Sweet,  1838. 
2.    Ohservaiion^   on   Banhrupfcr/   ami  Insolvenet/*      Bj    W.   H. 

AsticiUT.     Diimis,  1S38. 

8.  Crifditf  the  Life  of  Commerce^  being  a  Defence  of  the  British 
Merchants  Uffainst  the  demornlinmj  Tendency  of  the  recent 
Alterations  in  the  Lairs  ff  Debtor  a /td Creditor.  By  J»  11,  Kluot. 
Ma*Wen  and  Co.,  184o, 

4.  Paper  OH  the  Low  of  Debtor  and  Creditor*  Printed  by  Onler 
of  tlie  Society  for  Proinoting  the  Amendment  of  the  Law,  By 
Mr,  Commissioner  Fa^'e,     1845, 

5.  A  Bill  to  ameml  the  Laws  relating  to  Biinhntptcy  and 
Insohenct/,     April  8,  1846, 

The  Law  of  Debtor  and  Creditor  has  long  beon  in  the 
tninsUion  stftte — n  state  by  no  meana  beneficial  to  either  party. 
The  law  should  be  certain,  and  rarely  changed ;  never  with- 
out t?ome  overwhelming  necessity.  When  the  law  is  known, 
every  one  shapes  his  course  accordingly.  If  the  creditor*» 
remedy  be  cheap  and  inmiediate,  the  tliought  how  soon  and 
how  surely  the  consequences  of  fully  will  recoil  upon  him, 
may  make  the  debtor  pause  even  in  the  height  of  his  ex- 
travagance ;  while,  on  tlic  other  hand,  if  the  creditor's  remedy 
be  slow,  costly,  and  uncertain,  the  debtor  will  boldly  incur 
any  obligation,  sure  of  present  enjoyment,  and  careless  of 
suffering  which  may  never  befall  him.  Under  the  one 
system,  the  tone  of  public  morality,  as  to  the  necessity  of 
fulfilling  jjecuniary  obligations,  would  be  high;  under  the 
other,  it  would  probably  be  extremely  low;  and  the  word, 
*^  repudiation,"  might  become  as  current  on  the  eastern,  as 
it  ia  on  the  western  side  of  the  Atlantic.  Wo  have  for  the 
last  few  years  been  drifting  w^estwartls:  we  are  becoming 
repudiators* 

*  It  must  be  understCKMl  tbni  wc  do  not  bold  otimelvcs  responsible  (iir  aII 
the  Buiitimtnts  ei prt'sstii  iti  thU  articlo;  hot  wv  mc  dvsiToua  at  thv  piv«eut 
time  of  liaving  the  fullest  discos'-iion  of  tlie  subject,  <-*  Ed. 
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It  caimof  be  denied^  that  the  old  Law  of  DeTitor  and 
Creditor  was  imjustj  cruel,  and  absurd  It  was  unjudt,  for 
it  took  no  pains  to  aecertiun  whether  the  debt  was  really  due 
before  issuing  its  jwocess.  All  it  required  was,  that  liie  ere* 
ditor  should  swear  positively  to  the  debt :  that  done,  the  pro^ 
cees  issued.  When  a  debtor  applied,  in  1752,for  his  discharge, 
on  an  affidavit  showing  that  the  arrest  was  without  pre-^ 
ienoe,  the  Court  said  \  '^The  Plaintiff  having  sworn  positively 
that  the  Defendant  is  indebted,  it  is  the  known  count  of  the 
Court  that  we  cannot  receive  any  affidavit  to  explain  or  contra^ 
diet  the  Plaintiff's  oath;  even  an  affidavit  of  the  Plaintiff's 
confession  that  the  Defendant  owes  him  nothing  cannot  be  re«» 
e^ved.  It  may  be  inconvenient  to  the  debtor,  yet  there 
would  be  ten  times  more  inconvenience  if  we  were  to  try 
vhetber  Plaintiff  swears  true."  Now  the  plain  English  of 
this  was,  that  it  would  occupy  less  time  to  do  injustice  with-^ 
out  inquiry,  than  to  do  justice  after  inquiry* 

The  oppression  which  resulted  from  this  may  readily  be 
ima^ned  The  Commksioners,  who  reported  on  imprison- 
ment for  debt  in  1832,  mentioned  a  great  many  most  revolt- 
ii^  cases ; — one,,  where  an  uncertificated  bankrupt  arrested  all 
his  assignees  for  40,000/.  Against  such  abuses  there  was  no 
secmrity ;  because,  said  tlie  Judges,  ^'  the  plaintiff  U  oath  must 
not  be  contradicted.^^ 

A  few  years  ago  an  amusing  case  came  under  our  own 
notice.  A  literary  gentleman  had  composed  a  work  more 
useful  than  attractive.  Unable  to  procure  the  assistance  of 
a  rich  publisher,  he  was  obliged  to  content  himself  vrith  a 
po<»r  one,  and  each  was  to  find  what  money  he  could  Before 
the  work  was  ready  the  funds  of  both  were  exhausted.  They 
engaged  in  biU  transactions,  and  a  complicated  account 
resulted,  the  balance  of  which  each  thought  was  in  his 
own  favour.  The  publisher,  becoming  dissatisfied  with  the 
author,  arrested  him  fcnr  200/.  The  author,  unable  to  find 
bail,  had  no  prospect  before  him  but  relief  from  the  Insolvent 
Debtor!s  Court,  with  public  disgrace.  At  this  juncture  a 
friend  suggested  to  him  that,  as  he  really  thought  the  bfdance 

*  Emen^n  ▼.  Hawlcins,  1  Wils.  335. 
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was  in  his  favour,  be  had  better  an-est  the  publifiher,  who 
might  then  purchase  his  own  release  by  granting  a  similar 
indulgence  to  liiin.  This  excellent  device  was  tried  and  sue- 
ceededj  and  thus  by  a  curious  species  of  set-oft' (which  might 
well  be  called  an  equitable  set-off'),  two  acts  of  equal  in- 
justice resulted  in  justice.  It  is  probably  the  only  instance 
on  record  of  two  wrongs  making  a  right. 

The  old  law  was  as  cruel  as  it  was  unjust,  for  it  assumed 
that  every  man  could  pay  who  wotiM^  and  then  in  a  truly 
logical  spirit,  set  about  compelling  the  debtor  to  do  what 
it  aasuoxed  he  could  do,  by  imprisoning  him  till  he  did  it, 
and  of  course,  in  all  cases,  where  the  debtor  did  not  [lay, 
because  he  could  not,  these  legal  assumptions  inflicted  on 
him  the  penalty  Ciilled  "  rotting  in  gaoL" 

The  law  was  also  absurd,  because  wliikt  it  separated  the 
debtor  from  his  family  and  debarred  him  from  the  pursuits  of 
industry,  it  actually  allowed  him  to  retain  about  his  i>erson 
the  means  of  payment  even  in  the  current  coin  of  the  realm. 
A  debtor  was  once  robbed  of  1200  sovereigns  within  the 
prison  walls.  Nor  was  this  strange  state  of  things  without 
some  excuse,  for  so  long  as  the  sy^^tem  prevailed  of  keeping 
meu  in  prison  till  they  fulfilled  engagements  which  they 
could  not  fulfil,  it  seemed  an  unavoidable  evil  to  allow  them 
to  keei>  part  of  their  fundus  for  their  own  subsistence.  If 
they  paid  the  first,  second,  and  third  creditors,  and  so 
emptied  their  pockets  entirely,  still  there  might  be  a  fourth, 
who  would  throw  them  into  prison,  and  keep  tlieni  there  to 
starve*  Thus  one  legal  injustice  begat  another.  Tlien  some 
debtors  were  perfectly  guiltless,  some  even  blameless ;  occa- 
sionally an  unfortunate  person  was  tlirown  into  prison,  whose 
inability  to  pay  arose  from  the  villany  of  some  fmndulent 
trustee;  such  an  one  was  an  object  of  compassion,  not  of 
severity.  Even  in  the  worst  ca-ses  there  were  the  wives  and 
families  of  the  debtors,  all  of  wlioni,  though  guiltless,  were 
involved  in  the  parent's  distress. 

The  injustice,  cruelty,  and  folly  of  the  law,  aided  by  the 
extortion  of  Imilifts,  and  the  disgraceful  state  of  debtors' 
jmsons,  by  degrees  created  in  men's  minds  an  intense  feeling 
of  disgust  against  the  law.     Wrong  from  one  member  of  the 
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community  to  another,  excites  only  a  momentary  feeling,  and 
the  story  is  soon  forgotten,  or  efiaced  by  something  new ; 
but  wrong,  proceeding,  not  from  an  individual,  but  from 
the  law, —  not  from  one,  who  lays  claim  to  no  peculiar  exemp- 
tion from  human  weaknesses  or  vices,  but  from  an  institu- 
tion, claiming  to  be  itself  the  very  embodyment  and  organ  of 
justice, —  excites  a  deep-seated  feeling  of  indignation :  and  it 
becomes  vain  and  useless  for  those,  who  practically  know, 
that  in  nine  cases  out  of  ten,  or  even  in  ninety-nine  out  of  a 
hundred,  the  law  not  only  does  no  wrong,  but  is  a  most  use- 
ful instrument  of  right,  to  argue  in  support  of  the  law. 
Public  indignation  turns  a  deaf  ear  to  all  argument,  doggedly 
insists  on  sweeping  away  the  whole  law,  and  cares  not, 
though  it  involve  uses  as  well  as  abuses  in  one  common  ruin. 

Such  was  the  case  here.  Gradually  the  tide  of  public  opi- 
nion swelled:  at  first  were  heard  the  voices  of  a  few,  a  few 
crying  in  the  wilderness  of  general  apathy :  their  arguments, 
however,  reached  some ;  these  latter  joined  the  cry ;  the  cry 
swelled ;  the  stupid  opponents  of  all  reform,  rational  as  well 
as  irrational,  those  men,  who  upon  principle  refuse  to  hear 
the  voice  of  the  charmer,  charm 'he  never  so  wisely,  if  the 
voice  be  the  voice  of  Reform,  disregarded  the  cry,  and 
doggedly  adhered  to  all  the  foolish  barbarities  of  the  law. 
Though  they  must  have  felt  the  folly  of  permitting  the  rich 
debtor  to  live  luxuriously  in  prison  or  in  the  rules,  on  the 
property  withheld  from  his  creditors,  paying  the  gaoler  for  a 
day  rule  to  go  and  dine  in  splendour  with  a  West-end  friend, 
(we  ourselves  once  met  such  an  one,  and  a  charming  compa- 
nion he  was,)  and  must  have  had  some  qualms  of  conscience 
at  allowing  poor  debtors  to  live  for  years  in  gaol  on  prison 
allowance,  die  there,  and  be  buried  at  the  parish  expense,  yet 
they  never  took  a  single  step  to  remove  these  evils,  except 
the  establishing  of  the  Insolvent  Debtors'  Court,  which  left 
them  almost  untouched.  At  last  general  Reform,  so  long 
demanded,  and  so  long  delayed,  found  its  way  even  into  the 
very  system  of  government,  and  one  of  its  first  results  was 
the  Act  for  creating  a  Court  of  Bankruptcy  —  an  admirable 
law,  which  we  owe  to  the  vigour  and  resolution  of  the  most 
steady  of  Law  Reformers,  Lord  Brougham. 

That  Act,  however,  having  left  Imprisonment  for  Debt 
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untouched,  the  public  feeling  against  it  continued  unabated, 
and  in  1838,  after  six  more  yeai*s  had  elapsed,  the  gi-eat  blow 
WHS  Btruek  —  Arrest  ox  5IESNE  process  was  abolisueb. 
The  weight  of  this  blow  consisted  as  mxicli  in  its  collateral, 
aj*  in  its  direct  effects.  If  it  had  produced  no  other  effect 
than  that  of  depriving  the  creditor  of  hie  only  umtvl  remedy 
against  the  person^  it  would  still  have  been  a  great  blow ; 
but  the  effect  went  further,  it  deprived  hlui  substantially  of 
hi?*  only  useful  remedy  against  tlie  propertt/  of  hi8  debtor. 
From  time  imnieinorial,  creditors  had  had  two  modes  of  pro- 
ceeduig  against  the  person,  ami  two  modes  of  proceeding 
agjiinst  property  ;  against  the  iterson,  imjirisonment  on  mesne 
process,  and  imprisonment  in  execution ;  against  the  property* 
seizure  by  eacli  creditor  for  himself,  and  seizure  by  one  cre- 
ditor for  all,  that  is,  process  in  Bankruptcy*  Of  the  pro- 
eesdes  against  the  person^  imprisonment  on  mesne  process 
was  an  invaluable  remedy,  imprisonment  in  execution, 
comparatively  useless ;  —  of  the  processes  against  the  pro- 
perty, the  process  in  bankruptcy  was  an  invaluable  remedy ; 
i^eizure  by  one  creditor  for  himself  alone  was  not  only  value- 
less, it  was  even  mischievous ;  because  it  was  always  used 
for  purposes  either  of  fraud  or  injustice :  of  fraud,  in  tlie 
great  majority  of  cases;  injustice,  in  the  rest.  This  point  is 
very  clearly  explained  in  Mr.  Commij?i?ioner  Fanc'^  pajjer  of 
1845,  read  to  the  Law  Amendment  Society.  But  how,  it 
may  be  asked,  did  the  abolition  of  arrest  on  mesne  procejse 
deprive  the  creditor  of  hofh  his  useful  remedies  ?  it  deprived 
him  of  one  remedy  against  the  person,  but  how  did  it  de- 
prive him  of  his  only  useful  remedy  against  the  property? 
Mr.  Fane's  letter  of  1838  explains  thie. 

**  The  bankrupt  luw  \\m  lung  since  declared  certain  acts,  done 
by  a  trader,  to  be  *  acts  of  bankruptcy,'  or,  in  other  words,  *  tests 
of  insolveiiey  ;  *  almost  all  are  acts  done  lo  avoid  an  ai-rest,  and  in 
practice,  the  arrest,  which  it  is  sougLt  to  avoid,  is  arrest  mi  tn^sne 
process,  A  trader  leavei*  his  house  or  place  of  busiaci^s  :  there  u 
nothing  in  tbis  i  every  trader  must  do  so  every  day  of  his  life; 
but  if  he  Ifaves  with  a  view  to  avoid  an  arrtatj  tlic  law  declared 
that  this  is  an  act  of  bankruptcy.  A  trader  closes  his  doors:  there 
U  notliing  iti  this:  he  may  do  so  fnr  numy  reasons;  but  if  he  doea 
so  ft*  avoid  att    arn\^t,  tlte  law  declares  that  thin  is  an  act  *>f 
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bankruptcy.  A  trader  is  walking  along  the  street,  and  suddenly 
turns  round,  and  moves  in  a  new  direction ;  there  is  nothing  in 
this :  he  may  have  forgotten  something ;  but,  if  he  turns  because 
he  saw,  or  thought  he  saw,  a  sheriff's  officer  coming  to  arrest  him^ 
Uie  law  declares  that  this  is  an  act  of  bankruptcy.  A  trader 
desires  hia  servants  to  deny  him  to  all  comers :  there  is  nothing  in 
this :  he  may  be  unwell,  or  too  much  engaged  to  see  any  one ;  but 
if  he  gives  such  direction  to  avoid  an  arrest^  the  law  declares  that 
this  also  is  an  act  of  bankruptcy.  These  are  the  most  common 
tests  of  insolvency,  and  in  all  it  is  the  supposed  motive,  which 
constitutes  the  test.  The  act  of  bankruptcy,  which  perhaps  comes 
next  in  point  of  frequency,  is  the  lying  in  prison  a  certain  time 
under  an  arrest  on  mesne  process  without  finding  bail.  The 
abolition  of  imprisonment  ior  debt  on  mesne  process  will  of  course 
abolish  all  these  acts  of  bankruptcy. 

^  These  acts  of  bankruptcy  may  be  called  involuntary,  because  a 
trader  can  hardly  avoid  committing  one  of  them,  if  his  creditors 
wish  to  force  him  into  bankruptcy.  There  are  others,  which  at 
first  sight  may  appear  to  be  voluntary  acts ;  such  as  the  execution 
by  a  debtor  of  a  deed,  conveying  all  his  property  to  trustees  for 
his  creditors,  or  the  inserting  a  declaration  of  insolvency  in  the 
Gazette  ;  but  even  into  these  the  trader  is  for  the  most  part  forced 
by  the  dread  of  imprisonment ;  so  that,  ultimately,  it  is  the  fear  of 
imprisonment  which  is  the  great  source  of  all  acts  of  bankruptcy. 
Abolish  the  imprisonment,  and  you  will  of  course  abolish  all  its 
consequences ;  and,  amongst  others,  the  common  motive  for  com- 
mitting any  act  of  bankruptcy,  voluntary  or  involuntary.*' 

In  consequence  of  Mr.  Fane's  Pamphlet,  Mr.  Freshfield 
procured  at  a  very  late  stage  of  the  measure  the  insertion  of 
a  clause  *  which  created  a  new  Act  of  Bankruptcy  by 

''Authorising  a  creditor  to  file  an  affidavit  of  his  debt,  and 
declaring,  that,  if  within  twenty-one  days  after  the  service  of  such 
affidavit  on  the  debtor,  together  with  a  notice  to  pay  the  debt 
sworn  to,  the  debtor  did  not  give  bail,  either  to  pay  such  sura  as 
might  be  adjudged  to  be  due,  or  to  render  himself  to  prison,  the 
debtor  should  on  the  twenty-second  day  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy : " 

and  with  this  attempt  at  a  remedy  the  bill  passed.  For 
four  years  that  provision  was  the  only  one  of  which  a  cre- 
ditor could  avail  himself  agtunst  a  resisting  trader;  but  it 
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was  very  iiieffective,  becauee  the  act  of  bankruptcy  to 
which  it  might  lead  wa^  to  date,  not  as  in  case  of  arrest  from 
the  first  arrest,  but  twenty-two  days  at  least  after  the  debtor 
had  had  ample  warning  that,  if  he  intended  to  cheat  his 
creditors,  he  had  no  more  time  to  lofic. 

Serious,  however,  as  was  the  blow  struck  in  1838,  its  weight 
waa  greatly  aggravated  by  an  act,  passed  in  the  following 
year  1839,  entitled  "  An  Act  for  the  better  protection  of 
fiarties,  dealing  with  persons  liable  to  the  Bankrupt  Laws '," 
but  which  might  have  been  more  fitly  entitled  **  An  Act  to 
enable  a  bankrupt  more  effect iially  to  cheat  his  creditors  up 
to  the  latest  moment  before  his  bankruptcy/'  To  make  this 
clearly  intelligible  it  is  necessary  to  give  a  short  account  of 
the  bankruptcy  doctrine,  called  '^Relation  to  the  Act  of 
Bankruptcy,  and  the  uf^e  made  of  it  up  to  1839,  in  pre- 
venting fraudulent  alienations  of  projierty  on  the  eve  of 
Bankruptcy." 

The  Common  Law  ha^?  always  recognized  the  right  of  eacli 
creditor  to  di>  the  best  he  could  for  himself,  and  if  possible 
to  get  [wiyment  of  hia  own  debt  in  full.  The  Statute  Law 
has  established  the  right  of  equal  dlrttnbution  in  cases  of 
trade  ;  but  to  brings  that  right  into  action  a  fiat  of  bankruptcy 
must  issue  ;  and,  until  it  does,  the  rights,  which  the  common 
law  gives,  may  be  enforced.  There  has  always  been  of 
course  great  difficulty  in  giving  these  two  contradictor}^  prin- 
ciples an  harmoniMOs  action. 

The  trader  will  struggle  on  to  the  last ;  he  trill  conceal  the 
desperate  state  *)f  his  affairs,  and  will  raise  money  at  a  rubious 
sacrifice,  to  settle  the  demands  of  his  nxore  importunate  ere* 
ditors,  and  so  postpone  the  evil  day ;  and,  when  it  must 
come,  he  has  always  been  found  too  apt,  either  to  execute 
some  voluntary  instrument,  conveying  away  the  renmaut  of 
his  property  to  a  favoured  creditor,  or  to  give  a  private 
intimation  by  anonymous  letter  or  otherwise,  to  some  fa- 
voured crcditt^r  already  aniied  with  a  warrant  of  attorney  to 
enter  up  judgment,  and  thus  enable  that  creditor,  under  a 
sendilance  of  hostility,  to  seize  what  in  reality  the  debtor  is 
anxious  he  should  seize.  Against  this  danger  the  Legislature 
and  the  Judges  liave  both  attempted  to  provide;  the  Judges, 
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by  lajring  down^  as  a  general  principle  of  the  Common  Law, 
that  a  firaudolent  preference  of  one  creditor  over  the  rest  in 
contemplation  of  bankruptcy  is  Toid  against  assignees ;  the  Le- 
gislature, by  a  law  passed  so  long  ago  as  the  thirteenth  year 
of  Queen  Elizabeth.  The  provision  made  by  the  Judges  has 
always  been  of  little  use,  because  a  fraudulent  preference  is 
defined  to  be  a  voluntary  act  on  the  part  of  the  debtor,  and 
wherever  the  debtor  wished  to  prefer  a  friend,  all  that  he  had 
to  do  to  evade  the  law  was  secretly  to  desire  the  friend  to 
threaten  him  with  law  proceedings:  the  friend  of  course 
threatened ;  and  by  the  threat  the  act  done  was  taken  out  of 
the  law  of  fraudulent  preference.  On  the  other  hand,  the 
legislative  provision,  instead  of  not  being  effective  enough, 
was  too  effective :  like  too  many  Act-of-Parliament  expedients, 
it  was  of  a  somewhat  clumsy  nature,  for,  whilst  redressing  one 
set  of  wrongs,  fraudulent  preferences,  it  occasioned  others  at 
least  as  great. 
The  enactment*  was, 

''  That  the  Commissioners'  assignment  of  the  bankrupts  property 
to  the  assignees  should  operate,  not  only  against  the  bankrupt,  &c., 
bat  also  *■  against  all  persons  claiming  under  the  bankrupt  by  any 
act  done  after  he  became  bankrupt.^  '* 

Upon  this  the  question  arose,  to  what  period  did  the  words 
"  after  he  became  bankrupt "  refer  ?  And  it  was  decided  that 
they  referred  to  the  time,  however  distant,  when  the  bank- 
rupt committed  his  jCirv^  act  of  bankruptcy^  and  thus  the  doc- 
trine of  Eelation  to  the  Act  of  Bankruptcy  was  established ; 
under  which  all  acts,  however  fair,  done  by  a  bankrupt  after 
an  act  of  bankruptcy,  however  secret  or  distant y  were  held 
void. 

Of  course,  under  such  a  law,  fraudulent  preferences  were 
defeated ;  but,  unfortunately,  the  legal  net  was  wide  enough 
to  embrace  honest  transactions  as  well  as  dishonest  ones ;  and 
it  therefore  frequently  acted  with  the  most  cruel  injustice 
towards  persons  who  had  honestly  dealt  with  the  bankrupt 
months,  and  sometimes  years,  before  the  public  declaration  of 
bankruptcy.     So  slowly,  however,  are  wrongs  done  by  par- 
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llainent,  redressed  by  parliament,  tliat  no  mitigation  of  the 
wrong  took  place  in  the  reign  of  Elizabeth  \  two  trifling  ones 
only  in  the  reign  of  James  (one  of  which  only  provided  that 
an  honest  transaction  should  not  be  set  aside  after  the  lapse  of 
five  years  ! !),  and  one  equally  trifling  in  that  of  George  II, ; 
nor  did  any  real  mitigation  take  place  till  the  year  1806,  al- 
though in  1749,  Lord  Hardwieke  '  had  characteriiied  a  demand 
made  under  tins  hiw  as  **  stricti  jurie,  and  the  hardest  case  the 
law  of  England  admits;*'  and  in  1768,  the  Court  of  King  s 
Bench'  had  exclaimed,  "  This  ia  a  case  strictissimijuris^  and 
the  relation  of  which  the  assignees  would  take  advantage  is  an 
odious  one/'  At  last,  in  1806^*,  after  the  injustice  had  existed 
235  years,  a  substantial  and  very  sensible  reform  was  effected 
by  cutting  down  the  relation  to  a  secret  act  of  bankruptcy, 
from  an  indefinite  to  a  rea^nably  definite  period,  niuncly, 
two  calendar  months  next  before  the  issuing  of  the  fiat ;  and 
so  the  law  continued,  with  trifling  modifications,  till  the  mis- 
chievous act  of  1839  was  passed,  by  which  it  was  enacted,  in 
substance, 

**  That  all  contracts  and  canveyanees  of  the  bankrupt  made 
before  the  daic  of  the^/taf^  and  all  seizures?  of  his  property  under 
process  ot"  hiw  executed  before  ike  date  of  the  Jiat  should  be 
valid  against  the  assignees,  notwithstanding  any  secret  act  of 
bankriiptcy  ; 

and  thus  the  two  months  of  debateable  gi^oimd  was  removeil, 
and  the  greatest  facihty  given  to  bankrupts  to  cheat  their 
creditors  up  to  the  very  last  moment  before  the  public  bank- 
ruptcy. 

Between  1806  and  1838  the  law,  though  it  might  have 
been  better,  was,  on  the  whole,  not  ill-a^lapted  to  the  ex- 
igencies of  society.  The  luw  of  arrest  on  mesne  process 
enabled  the  creditor,  by  a  cheap  and  sudden  process,  to  drive 
his  debtor  into  bankruptcy ;  and  the  law  of  Relation  to  the 
Act  of  Bankmptcy,  qualified  by  the  two  months'  limitation, 
enabled  the  assignees  under  the  bankruptcy  to  recall  unfair 
alienations  of  property  which  had  taken  place  recently  before 
the  bankruptcy  ;  when  rapidly,  between  the  15th  of  August, 
1838,  and  the  19th  of  July,  1839,  in  less  than  one  year,  two 

'   Billon  V,  Hyde,  I  Vm.  Sen,  32©.  •  CJwke  v.  Kyall.  I  Bkcks.  $45. 
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kw8  came,  one  to  enfeeble  the  creditor  by  depriving  him  of 
his  only  nsefiil  remedy  against  either  person  or  property, 
and  the  other  to  give  to  the  debtor  a  giant's  strength  —  to 
chkat! 

Still  the  worst  imprisonment,  imprisonment  in  execution, 
survived,  under  which  hardships  no  doubt  occurred.  All  prac- 
tical men,  all  attomies  who  had  been  examined  on  the  subject, 
had  agreed  in  stating  that  the  useful  weapon  of  the  law  was 
arrest  on  mesne  process,  not  imprisonment  in  execution.  Mr. 
Ashorst,  a  solicitor,  haying  great  experience  in  cases  of  debt, 
published  his  pamphlet  of  1838,  for  the  express  purpose  of 
shewing  the  value  of  arrest  and  the  evils  of  imprisonment : — 

"  As  a  friend,"  said  he,  "  to  the  abolition  of  imprisonment  for 
debt,  I  am  desirous  to  point  out  the  distinction  between  the  abo- 
lition of  imprisonment  for  debt,  and  the  abolition  of  the  power  to 

arrest" 

And  again,  —  "Imprisonment  for  debt  is  injurious  to  the  cre- 
ditor and  debtor,  but  the  Law  of  Arrest,  with  the  power  of  tiw- 
mediately  appealing  to  a  judge  and  terminating  it,  is  advantageous, 
particularly  to  honest  men  without  capital." 

Again,  —  **  To  suppose  that  creditors  prefer  their  debtor's  body 
to  their  debt,  is  to  suppose  them  to  prefer  carrion  to  cash ;  and  if 
they  were  such  cannibals,  it  has  not  been  the  Law  of  Arrest  that 
has  indulged  their  taste,  but  the  non-erection  of  proper  courts, 
and  the  non-appointment  of  judges  with  powers  to  deal  imme- 
diatefy  with  the  question,  upon  the  requisition  of  either  party, 
and  to  discharge  the  debtor  if  unable  to  pay,  and  with  or  without 
requiring  the  surrender  of  his  property,  if  the  judge  saw  that  to 
be  right" 

A  leading  article  in  the  **  Times  "  took  the  same  distinction, 
concluding  thus :  "  The  fairest  course  therefore  to  the  debtor, 
the  course  most  likely  to  give  him  caution  in  avoiding  Insol- 
vency, and  industry,  and  zeal  in  clearing  it  off,  is  also  the 
course  most  beneficial  to  creditors,  and  ultimately  to  the 
State.  It  is,  however,  a  course  which  can  be  pursued  only 
through  a  middle  line,  between  the  harshness  of  the  old 
English  law,  and  the  strange  laxity  introduced  by  the  mis- 
chievous measure  of  the  Government,  the  sweeping  abo- 
lition OF  ABBEST  ON  MESNE  PROCESS." 

The  advocates  of  abolition  still  continuing  to  urge  their 
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views,  in  1842  ami  1844,  further  provisions  were  made 
for  the  protccti<_>a  of  debtor:?.  By  a  Bankniptey  law  of 
1842  \  all  traders  were  allowed  to  issue  fiats  agnhist  tliem- 
uelveSj  and  by  an  Insolvency'^  liiw  of  themmc  year,  all  persons 
cxecpt  traders  owing  more  than  300/*,  were  enabled  to  obtain 
a  tcni]if)rury  protection  from  arresti  on  their  own  application, 
and  a  final  protection  unless  they  ehould  appear  to  have  been 
guihj  of  certain  acta  of  delinquency  ;  and  by  an  Act  of 
1844'^  all  persons  in  prison  for  debts  to  any  amount  were  to 
be  released  on  jietition,  unless  similarly  guilty ;  and  all  per* 
.sons  in  prison  for  debts  originally  under  20/.  were  to  be 
released^  and  in  future  no  person  was  to  be  imprisoned  fur  a 
debt  under  20/. 

The  course  of  legislation  af/aiit.st  the  creditor  wa^?  now  com- 
jilete  ;  and  had  it  not  been  for  that  part  of  the  law  of  1844, 
which  put  an  end  to  all  seizure  of  the  person  for  debts  below 
20/.,  the  trading  world,  though  they  strongly  felt  the  injus- 
tice to  winch  they  had  been  i?nbjected,  must  liave  submitted, 
silenced  by  the  very  plausible,  though  very  unfair  reproach, 
**  You  trust  too  incautiously.'' 

But  the  advocates  of  abolition  hatl  gone  one  step  too  far. 
Whcic  a  government  wrongs  only  a  small  body,  the  small 
body  must  submit ;  it  has  not  strength  to  make  itself  hcanl 
in  the  din  of  society.  But  a  legislature  tliat  **  touches  all  men's 
purses,^'  very  soon  finds  tlmt  '*  8ucli  is  the  shortest  way  to 
geuend  curses,"  As  long  as  the  Abolitionists  in  Piu4iament 
affected  by  their  measures  the  middling  class  of  creditors 
only,  scarcely  affecting  either  the  very  high  or  the  very  low, 
discontent  evaporated  in  private  grumbling ;  but  no  sooner 
was  the  law  of  1844  passed,  and  its  effects  discovered  on 
creditors  for  debts  under  20/,,  (a  class  ontnumbering  all 
the  others  in  tlie  proportion  of  five  to  one,)  than  tlie 
storm  began  Ut  ri.se;  public  meetings  were  held,  the  city  of 
Loudon  setting  tlie  example;  associations  were  tbnncd  for 
tlie  protection  of  creditors ;  deputations  waited  upon  Mem- 
bers of  Parliament  and  persons  in  authority :  and  guch 
symptons   of  general   dissatisftiction    appeared,  that   in  one 
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short  year  the  government  found  itself  obliged  to  retrace 
its  steps,  and  a  new  law  was  passed,  called  **  The  Small 
Debts  Act,"  substantially  re-enacting  imprisonment  for  debt 
in  execution,  and  only  qualifying  it  by  directing  that  the  im- 
]Hi8omnent  should  in  future  be  in  proper  prisons,  and  not  in 
dflg-holes,  in  which  under  the  previous  law  prisoners  under  the 
judgment  of  small-debt  courts  had  been  occasionally  confined. 

So  far  we  have  been  endeavouring  to  show  the  errors 
which  existed  in  the  law  of  debtor  and  creditor  before  the 
yeur  1831,  the  momentous  but  mischievous  changes  which 
took  place  in  1838  and  1839,  the  changes  in  1842  and  1844, 
and  the  sudden  retracing  in  1845  of  one  false  *  step  taken  in 
1844. 

The  Bill,  to  which  we  have  referred  at  the  head  of  our 
article,  has  just  been  presented  to  the  House  of  Commons  by 
Mr.  Hawes.  It  is  understood  to  emanate  from  a  committee 
formed  in  the  City,  and  is  intended  to  provide  remedies  for 
the  more  prominent  evils  of  the  existing  law.  We  propose 
to  specify  those  evils  and  the  remedies  proposed,  and  to  state 
how  far  those  remedies  are  in  accordance  with  our  views. 

The  mi8chie&  proposed  to  be  remedied  are  principally  as 
follows:  — 

First  Mischief. —  No  adequate  means  exist  of  forcing  a 
trader  to  commit  an  act  of  bankruptcy. 

Before  1838  there  existed  ample  means  in  the  law  of 
arrest  on  mesne  process.  Under  that  law  the  unpaid  creditor 
swore  to  his  debt,  issued  a  writ,  and  let  the  debtor  know  that 
the  bailiff  was  after  him ;  upon  which  the  debtor  either  ab- 
sconded to  avoid  the  arrest,  which  was  an  act  of  bankruptcy, 
or  he  was  arrested,  and,  if  really  insolvent,  could  not  get  bail, 
but  lay  in  prison,  and  that  also  was  an  act  of  bankruptcy 
from  the  day  of  the  first  arrest.  This  proceeding  was  cheap, 
speedy,  and  effectual,  but  with  the  abolition  of  arrest  on 
mesne  process  it  fell  to  the  ground.  Arrest  under  judgment, 
it  is  true,  remained;  but  this  was  comparatively  useless, 
because  it  is  not  one  honest  creditor  in  twenty  who  has  a 

*  This  false  step  has  been  very  unjustly  attributed  to  Lord  Brougham,  wlio, 
however,  never  advocated  the  abolition  of  arrest.  All  that  Lord  Brougham 
ever  desired  was,  that  those  who  had  been  sent  to  prison  without  iiugmiry,  under 
the  old  and  unrefjrmcd  law,  should  have  their  cases  inquired  into,  and  should 
be  dealt  with  according  to  the  result  of  that  inquiry. 
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judgment  (those  who  have  are  generally  knaves),  and  whilst 
the  honest  creditor  is  getting  one^  the  debtor  lias  ample  time 
to  turn  liis  property  into  money  and  witlidniw  himself  and  it 
from  the  scene, — ^or  to  distribute  it  amongst  friends  in  frau- 
dulent preferences,  whieh  every  one  knows,  and  no  one  can 
prove  to  be  fmudulentj  —  or  to  practise  a  clever  niauccuvrc, 
the  details  of  which  Mr.  Cojumij^sioner  Fane's  paper  very 
fidly  explains,  of  delaying  the  hostile  creditor  and  helping  un 
a  friendly  or  sham  creditor  to  speedy  judgment  and  exe- 
cution,—  or  to  pmctise  any  other  of  the  numerous  devices 
known  to  knavish  advisers  of  knavish  debtors. 

The  act  of  1B38  and  that  of  1842  attempted  to  provide  new 
Acts  of  BankruiJtcy^  but  both  are  utterly  inefficient  against 
thorough  knaves.  We  have  stated  the  effect  of  the  Act  of 
1838  above  S  and  have  shown  its  inefficiency  on  account  of 
the  length  of  time  it  takci*  to  matiu*e  it  into  an  available  AcL 
It  is,  however,  doubtful  whether  the  whole  provision  is  not 
repealed  by  the  Act  of  1842'^ ;  and  as  to  the  remedy  ^  provided 
by  that  Act,  it  can  always  be  defeated  by  the  debtor,  if  he 
have  coui'age  enough  to  swear  that  he  beheves  he  has  a  good 
defence  to  some  part  of  the  demand,  fur  upon  his  so  swearing, 
the  whole  proceeding  i'alls  to  the  ground,  and  the  creditor 
pays  the  costs.  Now,  a  thorough  knave  must  be  an  ari-ant 
cuwjird  also,  if  he  will  not  venture  to  take  such  an  oath^  for 
it  is  an  oath  on  which  it  would  be  impossible  to  convict  any 
man  of  perjury.  Of  course  a  law  which  is  effective  against 
honest  men,  and  ineffective  against  knaves,  is  all  hut  useless. 

Having  ascertained  the  inefficiency  of  tliese  remedietj,  the 
City  Committee  now  propose  a  remedy  \  consisting  of  two 
partts ;  first,  requiring  the  alleged  debtor  when  sunnuoned 
before  tlie  Commissioners  under  the  law  of  1842,  not  merely 
to  itwear  but  to  pnwe  that  he  lias  a  ffmd  defence;  and» 
secondly,  on  his  failing  to  do  so,  and  tailing  to  give  proper 
security  for  the  dclit,  authorising  the  Court  to  send  in  a 
person  to  seize  the  debtor's  property  and  prevent  its  removal, 
unless  certain  accounts  are  kept  and  rendered  to  him  of  wliat 
IS  done  with  it.  To  the  drst  bmnch  of  this  proposul  we 
object,  because  it  really  retpjircs  the  trial  o(  the  question 
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between  the  creditor  and  debtor;  and  if  the  question  is  to  be 
tried  at  all,  either  by  the  old  jurisdiction  with  a  jury,  or  by  a 
new  jurisdiction  without  a  jury,  proper  time  mutt  be  allowed 
to  the  debtor  to  get  up  his  defence  and  procure  the  attendance 
of  his  witoesees.  Thne  must  thus  be  lost,  and  the  debtor 
will  have  the  same  opportunity  as  before,  of  making  away 
with  his  property.  To  the  second  branch  we  object,  because 
we  think  that  it  will  be  just  as  destructive  to  the  debtor  as 
tfie  common  seizure  under  the  law,  and  less  efficacious  for 
the  creditor. 

The  fact  is,  the  City  Committee  are  pursuing  a  wrong 
path.  All  careful  reflection  and  all  experience  point  to  the 
conclusion  advocated  in  the  pamphlet  of  Mr.  Fane,  and  in 
that  of  Mr.  Ashurst,  and  sanctioned  by  sixty-four  out  of 
eighty  persons,  who  gave  evidence  under  the  Bankruptcy  Com- 
mission of  1840,  namely,  that  it  was  an  error,  abolishing 
arrest  on  mesne  process,  instead  of  guarding  it  against  abuse. 
as  might  have  been  done,  most  easily  and  most  successfully. 
Seizure  of  the  person  is  less  expensive  to  both  parties,  not  a 
bit  more  injurious  to  the  debtor,  than  seizure  of  his  stock  in 
trade,  and  more  effective  for  the  creditor.  Of  course,  under 
proper  r^ulations,  it  would  not  take  place,  unless  there  was 
sufficient  evidence  to  convince  a  Court  that  the  debtor  had 
absconded,  or  was  about  to  do  so.  In  the  absence  of  such 
evidence,  the  first  process  would  be  summons.  The  existing 
law  is  as  imjust  as  the  old  law  was,  though  in  different  ways. 

Formerly  the  creditor's  oath  was  conclusive,  and  upon  his 
affidavit,  however  false,  the  debtor  was  arrested ;  now  the 
debtor^s  oath  is  conclusive,  and  upon  his  affidavit,  however 
fiedse,  the  creditor's  proceeding  falls  to  the  grotmd,  and  the 
creditor  pays  the  costs.  Which  is  the  greater  absurdity  ? 
which  the  greater  injustice  ?  We  should  say,  the  modern  one ; 
for  as  a  general  rule,  it  is  safer  to  trust  creditors'  oaths  than 
debtors'  oaths.  We  are  against  trusting  either  implicitly. 
We  are  for  enquiry  by  a  Court;  such  enquiry  as  takes 
place  daily  in  Chancery  upon  ex  parte  motions  for  Injunc- 
tions, but  with  the  additional  precaution  of  requiring  the 
Court  to  call  for  the  plaintiff's  books  and  papers. 

Another  injustice  is,  that  a  debtor  may  have  given  ample 
security,  even  on  fSreehold  lands,  to  the  creditor,  and  yet  the 
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cre(]itoi'  may  swear  to  the  debt ;  the  debtor  c^innot  deny  it ; 
and  then  it  becomes  the  duty  of  the  Court  to  call  for  bail ; 
aud  if  I  mil  is  not  given  in  twenty-one  days  for  tJu5  already 
secured  debt,  the  debtor  may  be  nmde  bankrupt.  Is  this 
justice  ?  Is  a  law,  tliat  will  admit  of  such  oppression,  a  ju8t 
law? 

Another  injugtice  is,  that  debtors'  friends  must  be  bail,  not 
only  for  the  debt,  but  for  twice  the  amount  to  cover  cost*. 
One  would  think  the  object  was  to  terrify  iViemk  from  be- 
coming bail,  by  involving  them  in  uneertiiin  liabilitieg* 

Our  opinion  is,  that  neither  writ  nor  summons  should  be 
issued  against  a  debtor,  except  at  the  discretion  of  a  com- 
missioner, and  that  a  commissioner  should  never  issue  either 
one  or  the  other,  unless  the  creditor  a  case  appeared  a  rcas&n- 
ahbf  clear  one,  A  law  framed  on  these  principles  would 
afford  ample  protection  to  the  creditor;  for  he  can  always 
have  a  clear  case,  if  he  conducts  hia  business  as  he  ought  to 
do  J  and  it  would  prevent  any  oppression  of  the  debtor. 

But  it  is  vain  to  argue  for  arrest,  however  guarded.  We  must 
swim  with  the  stream.  TIic  tide  has  not  yet  turned.  Doubt- 
Icj^s  it  will  turn ;  but  as  yet  it  is  flowing  strongly  against  us. 
The  world  will  have  it,  that  imin-isonment  docs  not  pay  dcbte, 
and  is  cruel ;  and  it  does  not  condescend  to  obserre,  that 
though  actual  imprisonment  certainly  docs  not  paydebt^,  the 
/tor  of  it  prevents  debts  being  imijroperly  incurred ;  ensures 
l»aymcnt,  when  debtors  can  pay  and  will  not ;  miUces  traders 
meet  their  creditors  fairly,  and  surrender  something  before 
all  is  gone  ;  and,  at  all  events,  furnishes  means  of  punishing 
tlicni,  if,  in  defiance  of  all  fidrness,  they  piu'sue  an  opjiositc 
course.  Process  against  property,  except  in  bankruptcy,  is  a 
mere  delusion ;  for,  though  debtors  cannot,  Proteus-like,  change 
their  persons,  they  can  elip  their  property,  like  tlie  pea,  under 
whatever  thimble  they  like.  The  world  will  discover  this  at 
last;  and  Mr.  Fane's  paper  will  go  far  to  help  them.  In  the 
mean  while  error  must  have  its  swing. 

Second  Mhc/neJl^^T!\\Q  second  gi^eat  evil  is  the  facility 
which  the  Law  now  nffords  to  debtors,  of  actively  or  pas* 
sively  denuding  themselves  of  the  little  property  which  re- 
mains at  the  expiration  of  their  trading  struggles ;  actively, 
by  handing  it  over  to  a  friend,  or,  passively,  by  submitting 
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to  its  seizure  bj  a  friend  under  the  sanction  of  the  Law. 
A  knavish  debtor  always  wishes  to  break  with  nothing,  be- 
cause,  if  there  are  no  assets,  there  will  be  no  enquiry.  No 
one  can  enquire,  but  a  petitioning  creditor  or  assignee,  and 
no  one  will  accept  those  offices  where  there  .are  no  assets  to 
indeimiify  them  against  expenses.  Absence  of  funds  there- 
fore affords  the  best  security  to  the  debtor  that  the  bank- 
ruptcy will  pass  sub  sikntios  or,  in  the  yemacular,  in  a  snug 
and  quiet  way.  Eyen  under  the  old  Law  the  debtor  often 
succeeded  in  breaking  without  assets,  notwithstanding  the 
Law  of  relation  to  the  Act  of  Bankruptcy,  as  qualified  by 
the  two-months'  limitation ;  but  under  the  Law  of  1839  the 
knavish  debtor  now  always  breaks  with  nothing.  You  cannot 
force  him  to  conmiit  an  act  of  bankruptcy ;  and,  if  he  has  not 
committed  one,  or,  eyen  if  he  has,  still,  if  you  cannot  trace 
notice  of  it  to  the  firiendly  or  the  sham  creditor,  which  you 
never  can,  Mr.  Friendly  or  Mr.  Sham  gets  the  property  quite 
safe,  though  conveyed  to  or  seized  by  him  only  two  or  three 
days  before  the  date  of  the  fiat 

Convinced  by  sad  experience  of  the  reality  of  this  mischief, 
the  City  Committee  propose  a  remedy  to  be  found  in  the 
twenty-fifth  and  following  sections  of  the  proposed  bill, 
which  remedy  is,  that  bills  of  sale,  assignments,  &c  shall  be 
registered.  To  this  also  we  object,  as  utterly  insufficient  to 
meet  the  evil.  We  consider  that  all  transfers  of  moveable 
property,  whether  by  bill  of  sale  or  assignment,  or  under 
colour  of  seizure  under  execution,  not  accompanied  by  an 
actual  removal  of  the  moveables  from  the  premises  of  the  debtor 
tmo  clear  montlis  before  the  bankruptcy^  should  be  void  against 
the  general  body  of  creditors.  In  nine  cases  out  of  ten  such 
transfers  are  covers  for  fraud,  and  in  the  tenth  case  the 
honest  one,  they  are  very  unjust,  because  the  transferee 
permits  the  debtor  to  retain  the  outward  and  visible  symbol 
of  property,  the  possession  and  use  of  it,  to  delude  others  into 
trusting  him,  and  then,  at  the  critical  moment,  the  moment 
of  insolvency,  he  steps  in  and  says  to  the  other  creditors, 
"  True  it  is,  you  were  deluded  into  thinking  your  debtor  a 
man  of  some  property ;  true  it  is,  I  was  a  party  to  the  creating 
of  that  delusion ;  nevertheless,  I,  who  helped  to  create  the 
delusion,  and  who  ought  therefore  more  than  any  other  ere- 
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ditor  to  be  the  Bufferei'j  I  will  not  be  a  sufferer,  and  you  filiall 
all  be  sufferers.'"'  We  cannot  see  the  propriety  of  this,  even 
in  the  tenth  case,  the  honest  case ;  but  in  the  nine  cases  of 
knavery,  the  result  is  of  a  most  revolting  nature^  Mr. 
Friendly  or  Mr,  Sham,  the  gentleman  armed  with  the  bill 
of  r^ile  or  warmnt  of  attorney,  ijs  the  father  or  the  brother, 
or  the  father-in-law  or  the  brother-in-law,  or  he  is  the  pot- 
house companion  of  the  debtor;  Mn  Friendly  or  Mr.  Shain 
and  the  debtor  are  co-eonspiratora,  though  it  is  impoesible  to 
prove  the  conspiracy  (for  how  is  it  possible  to  prove  by  wit- 
fiesaes  what  no  one  tnfnes.^rd  ? )  very  often  tliey  were  the  very 
persons  who  first  set  the  debtor  up  in  businesFi,  and  supported 
him  by  the  mercantile  device,  called  fli/ing  kites,  that  i«, 
drawing  and  accepting  accommodation  bilk,  as  long  sxs  he 
could  succeed  in  deluding  victims;  and  then,  when  the  bubble 
is  about  to  burst,  they  rush  in,  seize  all,  silence  creditors  by 
letting  them  see  that  there  will  be  nothing  to  pay  for  en- 
quiring ;  and  m  soon  as  the  storm  has  bIo\\Ti  over  they  set 
np  the  knave  again ^  and  |)roceed  to  accomplish  the  ruin  of 
another  set  of  creditors  in  the  same  way,  the  Law  still  pro- 
tecting them  in  then*  knaveries. 

The  remedy  fur  all  this  is  not  Registration.  It  is  the 
enacting,  that  no  transfer  of  goods,  whether  by  bill  of 
sale  ur  otherwise,  and  no  seizure  under  a  Ji,  fa,  be  valid, 
unless  such  transfer  or  seizure  shall  have  been  followed  by 
an  actnal  removal  of  the  property  from  the  premises  of  the 
debtor  two  calendar  months  before  the  date  of  the  fiat: 
with  a  provision,  that,  where  such  transfer  or  seizure  shall 
have  taken  place  bona  fide  within  the  two  months,  the  person 
claiming  luider  it  shall  have  a  lien  on  the  property  for  any 
expenses  properly  incurred  in  taking  possession  of,  and 
realizing  it.  Such  an  enactment  would  be  A  retraCIXO 
OF  THE  FALSE  STEP,  TAKEN  IN  1839,  and  improving  the 
old  law  by  making  the  two-months'  limitation  an  absolute 
one,  without  regard  to  the  very  unjust  relation  to  a  secret 
act  of  bankruptcy  ;  and  providing  against  a  hardship, 
which  now  and  then  occniTed,  though  very  nirely,  under 
the  old  law  i  which  was,  that  a  creditor  who  had  seized 
honestly  and  realized,  was  not  only  deprived  of  the  fruits 
of  hii^  seizure,  by  relation  to  a  secret  act  of  bankruptcy,  but 
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was  left  to  pay  all  the  costs  be  had  fairly  incurred.  Re- 
gistraiion  is  an  unsatisfactory  remedy,  because  it  would  not 
protect  creditors  unless  they  were  constantly  searching; 
and  even  then  it  would  not  protect  a  creditor  who  had  parted 
with  his  goods  prior  to  the  date  of  the  bill  of  sale.  Besides, 
the  bin  of  sale  niight  be  executed  five  days  before  the  fiat, 
registered  the  next  day,  and  acted  on,  the  next. 

"But  then,"  say  the  advocates  for  Bills  of  Sale,  &a,  "if 
you  det)troy  the  validity  of  such  instruments  you  will  make 
it  scarcely  possible  for  a  trader  in  temporary  difficulties  to 
get  a  loan."  To  this  we  reply,  such  loans  ought  to  be  made 
by  lenders  of  money  upon  confidence  founded  on  knowledge 
of  character,  —  inquiry  into  circumstances, — inspection  of 
books,  &C.,  &c.,  duties  which  the  law  may  well  throw  upon 
those  who  choose  to  lend  money ;  but  which  it  is  unreasonable 
to  throw  on  manufacturers,  whose  time  must  be  devoted  to 
their  manufacture ;  on  wholesale  traders,  whose  time  must  be 
devoted  to  selecting  proper  stock  to  supply  retail  traders, 
and  selling  it ;  and  on  other  persons  having  their  time  fully 
employed  in  the  details  of  their  business.  There  are  two 
reasons  why  the  law  may  reasonably  throw  the  duty  of 
inaking  special  enquiry  on  those  who  lend  money :  one  is, 
that  it  is  really  the  principal  business  of  a  money  lender  to 
enquire  into  probabilities  of  solvency ;  and  another  is,  that  he 
who  asks  a  loan  of  money  naturally  expects  and  cannot 
reast  an  enquiry  into  circumstances,  inspection  of  books,  &c 
Indeed,  in  our  opinion,  there  is  no  class  of  the  mercantile 
community  that  less  deserves  any  special  protection  than 
those  money  lenders,  who,  by  loans  on  property  left  in  the 
custody  of  traders,  help  to  enable  them  to  keep  up  delusion 
to  the  last  moment  before  public  bankruptcy.  At  all  events 
it  is  most  unjust  to  allow  any  one  creditor  to  leave  his 
debtor  in  possession  of  his  goods,  and  thus  enable  him  to 
appear  to  the  world  to  be  a  man  of  some  property,  and  then 
suddenly  seize  every  thing,  obtain  for  himself  twenty  shillings 
in  the  pound,  and  leave  for  the  rest  little  or  nothing  —  not 
even  the  wherewithal  to  pay  the  expense  of  enquiry. 

Third  Mischief.  —  A  third  great  evil  is,  that  the  with- 
holding of  the  certificate  is  really  no  punishment  at  all  to  a 
knave :  as  soon  as  the  storm  has  partially  subsided  he  uses 
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the  property  lie  lias  secreted  to  commence  a  ready-money 
business.  It  is  soon  forgotten  that  he  was  ever  bankrupt. 
He  establishes  a  character  for  punctuality  in  a  year  or  two, 
by  paying  with  rcgnlarity  ;  which.  Ivy  a  judicious  use'of  what 
he  havS  scvreicd^  he  c:in  easily  do*  He  seeks  out  nuiuufacturers 
and  wholesale  dealers  who  have  never  heard  of  him  before, 
gives  them  a  reference^  perhaps  to  a  confederate,  perhaps  to 
a  person  who,  having  been  paid  with  regularity,  has  not  a 
bad  oplntou  of  him;  he  soon  drives  a  flourishing  trade, 
lives  OS  before,  extravagantly^  and,  as  before,  becomes  bank- 
rupt again.  It  may  be  said,  —  "  Oh  !  but  an  uncertificated 
bankrupt  cannot  hold  property :  the  ass^ignees  under  hia 
bankruptcy  can  seize  it  at  any  moment,"  This  is  quite  true; 
but  there  arc  many  things  that  can  be  done  which  never  au 
ilone^  and  this  is  one  of  them.  Snmetimes  the  knave  change* 
his  name,  and  that  baffles  enquiry ;  but  the  common  case  i» 
that  he  does  not  change  his  name  ;  there  is  no  occasion  for 
it ;  he  sets  up  again,  deals  with  new  victims,  and  no  one 
interferes. 

But  it  will  be  said,  "Why  don't  the  assignees  inter- 
fere ?  why  don't  they  seize  ? "  The  answer  is  plain ;  tlie 
assets  under  the  bankruptcy  have  long  since  been  di- 
vided, and  they  have  not  the  sinews  of  war;  the  bankrupt 
may  have  been  so  great  a  knave,  that  there  never  were  any 
sinews  of  war  J  but,  even  if  he  broke  with  something,  what 
remains,  after  expenses  paid,  is  in  due  time  divided,  and  tlu' 
assignees  have  nothing  in  hand.  In  such  a  state  of  uffiui's, 
why  should  assignees  stir?  there  is  always  danger  in  attack- 
ing a  knave :  he  is  a  skilful  fencer,  quite  an  artist  in  hifi 
way;  he  knows  how  to  jjarry  an  attack  with  some  piece  of 
knavery,  a  bill  of  sale,  or  a  judgment  and  execution,  and  so 
forth ;  so  the  assignee  attacks  at  some  peril,  and  why  should 
he  incur  any  peril  at  all  ?  If  he  succeeds,  who  gets  the  benefit  ? 
the  assignee?  No,  —  he  must  distribute  the  assets  recovered 
amongst  the  creditors;  and  his  share,  as  a  creditor,  will  pm- 
hably  be  very  small,  and  quite  inadequate  to  tlie  risk ;  but  if 
be  fails?  ah!  that  is  an  ugly  alternative!  there  are  such 
tliiugs  a«  damages  I  and  what  is  worse,  costs !  coats  on  both 
sides!  all  indefinite  sums!  all  falling  upou  himself !  "  oume 
ignotum  pro  miignifico ; '' — tlicse  perils,  under  the  influence  of 
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imagination/  aseume  terrific  shapes^  and  Mr.'  Assignee  thinks 
within  himself^  that  "  the  better  part  of  valour  is  discretion ; " 
he  declines  the  conflict,  and  the  knave  enjojs,  what  he  has 
secreted,  in  perfect  security. 

Unfortunately,  the  only  person  who  can  by  law  interfere 
with  the  bankrupt  is  the  assignee,  and  if  he  will  not  stir,  the 
knave  is  safe.  This  was  not  so  from  the  time  of  Henry  VIII., 
when  the  first  bankrupt  law  passed,  till  1809, 

Harry  the  8th's  law  provided,  that  if  the  creditors  did 
not  get  payment  in  full,  they  should  have  all  their  old  re- 
medies. Queen  Elizabeth^s  law  did  the  same,  and  so  the  law 
continued  till  1809;  but  in  1809  it  was  provided,  that  no 
creditor  should  be  allowed  to  prove  or  claim  in  bankruptcy 
without  abandoning  any  proceedings  he  might  be  prosecuting 
at  law,  and  that  his  proving  or  claiming  should  operate  as  an 
abandonment  of  all  right  to  enforce  his  legal  remedies ;  and 
so  the  law  has  continued  to  this  day. 

Both  these  systems  appear  to  us  to  have  been  imreason- 
able.  They  were  the  extremes^  Harry  the  8th's  law  was 
unjustly  severe,  and  even  cruel ;  the  law  of  1809  not  stringent 
enough :  the  true  policy  would  be  to  take  a  middle  course,  to 
protect  the  bankrupt  from  all  proceedings  by  individual  cre- 
ditors, whether  they  proved  or  not,  pending  the  inquiry,  and 
BO  long  as  the  Court  considered,  that  the  bankrupt  was  for- 
warding the  administration  of  his  estate  to  the  best  of  his 
power,  and  to  protect  him  also  after  the  inquiry,  if  the  Court 
thought  there  was  nothing  in  his  conduct  calling  for  punish- 
ment;  but,  on  the  other  hand,  if  during  the  inquiry  the  Court 
thought  the  bankrupt  was  trifling  with  his  creditors  and  the 
Court,  or  if  at  the  end  of  the  inquiry  the  Court  thought  that 
the  bankrupt  had  concealed  property,  or  for  any  other  reason 
deserved  punishment,  their  protection  should  be  withdrawn, 
and  Harry  the  VIIIth*8  law  should  apply ;  and  not  only  this, 
but  all  creditors  who  have  proved  should  be  advanced  to 
the  position  of  judgment  creditors ;  and,  as  such,  should  have 
power  to  seize  the  person  of  the  bankrupt,  and  throw  him 
into  prison  (with  power,  however,  to  the  commissioner  to  re- 
lease him  after  sufficient  punishment),  or  to  seize  any  property 
they  could  find  not  seized  by  the  assignees,  each  at  his  own 
risk  and  far  his  own  profit ;  and  to  facilitate  seizure  of  the 
TOL.  iv.  M 
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property,  it  should  be  enacted,  that  all  property  in  the  order 
and  disposition  of  an  unprotected  bankrupf,  with  the  ac- 
quiescence of  the  true  owner,  should  be  liable  to  such  seixure ; 
thus  applying  the  well-known  doctrine  of  reputed  ownerfthip 
in  a  new,  and^  as  wc  think,  a  better  way.  Under  euch  a 
system  the  reasonably  honest  debtor  would  be  sure  of  ample 
protection,  for  Courts  always  err  on  the  side  of  mercy ;  and 
the  really  dishonest  could  scarcely  ever  escape  punishment* 
Another  excellent  effect  would  be,  that  debtors  would  pro- 
bably cease  to  conceal  their  property ;  for,  of  what  use  would 
it  be  to  conceal  property,  when  everj^  creditor  had  become  a 
judgment  creditor,  and  had  power  to  seize  such  property  the 
moment  the  knavish  debtor  brought  it  from  its  place  of  con- 
cealment, and  began  to  use  and  enjoy  it  ? 

The  proposed  bill  contains  clauses  which,  though  framed 
in  accordance  with  these  views,  would  only  carry  them  out 
partially  ;  because  the  proposed  enactment  woidd  only  enable 
the  creditors  to  seize  the  persmi  of  the  unprotected  bankrupt, 
whilst  the  most  important  object  ia  the  seizure  of  his  concealed 
propertt/^  the  moment  it  emerges  from  its  place  of  conced- 
ment.  It  may,  perhaps,  be  said,  that  seizure  of  the  propert^^ 
by  the  individual  creditor  for  his  own  benefit,  is  inconsistent 
with  the  genend  tenor  of  the  bankrupt  law,  which  is  founded 
on  the  principle  of  equal  distribution ;  but  to  this  the  answer 
is,  that  when  property  has  been  concealed,  nothing  but 
individual  vigilance,  stimulated  by  individual  motivesj  will 
ever  occasion  its  discovery  and  seizure ;  and  we  must  not 
forget,  that  the  effect  of  such  a  law  will  be,  not  so  much  to 
enable  individual  creditors  to  seize  concealed  property,  as  to 
prevent  concealments  altogether,  by  making  them  useless, 
and  thus  ensuring  an  equal  distribution,  in  the  vast  majority 
of  cases.  Wc  are  convinced,  that  clauses  frame<l  on  these 
principles,  would  produce  a  very  sudden  change  for  the  better 
in  the  conduct  of  debtors. 

Fourth  Mischief.  —  Another  considerable  evil  in  the  old 
law  was,  that  the  suiTcnder  of  the  banknipt  entitled  him  to 
exemption  from  arrest',  for  at  least  forty *t wo  days,  and  this 
whether  the  Ijankrupt  was  doing  his  duty  during  that  time  or 
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not.  Hie  smne  mistake  was  committed  inlnsohrency.  By  the 
law  of  1842  ^  all  process  was  to  be  stayed  till  **the  appear- 
ance of  tiie  petitioner  in  court.  Now  the  best  guarantee 
tfiat  the  Court  can  have,  that  a  debtor  will  do  his  duty,  is  his 
foUHty  to  arrest,  if  he  does  not.  It  is  obvious,  therefore, 
that  the  true  poficy  would  have  been,  to  have  enabled  the 
Court  to  protect  the  debtor,  so  as  to  prevent  individual  credi- 
tors fipom  tiiwarting  him  in  his  object  of  meeting  his  creditors, 
and  explaining  his  conduct,  and,  on  tiie  other  hand,  to  have 
enabled  die  Court  to  withdraw  its  protection  the  moment  it 
saw  that  the  debtor  was  not  acting  in  good  ftdth.  The  City 
Conmiittee  propose  very  properly  to  give  the  Commissioner 
the  power  of  withdrawing  his  protection  in  all  cases,  and  at 
any  moment,  at  his  discretion.  Debtors  will  then  find  it 
worth  their  while  to  endeavour  diligently  to  satisfy  the  Court 
and  their  (^editors. 

Fifth  Mischief. — A  minor  evil,  originating  in  the  law  of 
1844,  which  authorized  traders  to  issuefiats  against  themselves, 
is,  that  in  such  cases  the  debtor  has  the  nomination  of  the 
solicitor  to  the  fiat.  Now  the  solicitor  is,  according  to  the 
theory  of  the  law,  clerk  to  the  fiat ;  that  is,  he  is  the  agent  for 
all  the  creditors,  and  it  is  his  duty  to  give  them  all  proper 
assistance.  Under  the  old  law,  the  petitioning  creditor  named 
the  solicitor  first,  and  afterwards  the  assignees ;  in  either  case 
the  nomination  proceeded  from  creditors ;  and  under  such  a 
nomination  one  might  reasonably  expect,  that  the  solicitor 
would  do  his  duty  to  the  creditors,  and  give  them  all  fair 
assistance;  but  under  this  new  law,  the  nomination  pro- 
ceeds, not  from  creditors,  but  from  the  debtor,  which  is 
absurd.  What  reasonable  groimd  is  there  for  supposing 
that  the  debtor^ s  solicitor  will  help  the  creditors  ?  For  this 
mischief  the  City  Committee  propose  to  provide,  by  vesting 
the  nomination  of  the  solicitor  to  all  fiats,  issued  by  the 
debtor,  in  the  Court  This,  we  conceive,  will  be  a  very 
useful  provision. 

We  will  now  conclude.  We  are  well  aware  that  we 
have  left  unsaid  a  vast  deal  that  ought  to  be  said;  but 
our  limits  warn  us  to  stop.  We  hope,  however,  at  an 
early  opportunity  to  resume  the  subject,  and  to  continue 

^  5ke  Vict.  c.  116.8.1. 
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its  dlecusaion  from   time  to  time,  tlU  the  true  principles 

are  fully  recognised  and  boldly  acted  on.  We  do  not 
despair  even  of  seeing  a  Code  of  Bankrupt  Law.  The 
Bankruptcy  and  In.^olvency  Law  of  England  is  now  a 
nia&3  of  confusion.  There  is  also  the  Irish,  the  Scotcli, 
and  the  Lulian  Bankrui>t  Law.  All  the  Acts  ought  to  be 
examined  and  reduced  by  competent  pei-sons,  employed  by 
the  Government,  into  one  consistent  whole.  This  would  be 
a  great  boon  to  the  country.  There  cannot  be  a  better  sub- 
ject for  a  Code,  for  neai'ly  the  whole  law  is  statute  law. 


ART,  XL— BURDENS  ON  LAND -^CONVEYANCING 

EEFORM.^ 

Th^  subject  of  the  Burdens  on  Land  has  been  for  some 

years  an  annual  dish  served  up  to  Parliament.  Recent 
events  have  given  a  fresh  appetite  for  its  discussion;  and  at 
length  a  committee  has  been  nominated  by  the  House  of 
Lords  for  its  consideration.  We  arc  not  about  to  invite  our 
readers  to  a  rMmvfft^e  of  the  debate  on  the  Corn-laws,  nor  to 
plunge  them  into  a  discussion  on  titlies,  poor  rate,  and  high- 
way rate.  These  are  subjects  which  arc  hardly  within  our 
province.  We  hope  to  be  able,  In  some  future  number,  to 
lay  before  them  some  account  of  the  operation  of  the  new 
law  as  to  eoinnuitation  of  tithes,  one  of  those  statutory  changes 
which  will  hereafter  have  an  important  influence  on  the  law 
of  property  in  this  country.  But  we  may  dismiss  it  for  the 
present,  and  pass  on  to  some  burdens  which  have  not  l>een  ^ 
generally  adverted  to,  in  the  annual  debates  on  the  subject,  but 
as  to  which  no  doubt  exists;  and  which  further,  as  we  hope, 
may  be  greatly  aUeviated.     First,  let  us  state  uur  grievance 

»  We  luive  great  pleasure  in  directing  the  attetUion  of  the  reader  to  »«  in- 
lere.liii  ^  article  on  the  transfer  of  real  property  ii)  the  last  W.«^tinmsur  Uc.ic^. 
No  XLV  art,  5  We  arc  dc«irou«.  however,  of  elating  that  the  greater  part 
or  the  alK>ve  article  «ra«  written  before  we  had  s«n  uur  contemporary's.  If.  iher., 
there  be  any  Himilarily  in  the  view,  taken,  it  stren-^licn*  ihe  cose,  as  it  BtMm 
that  ilifTcrent  persons,  ^  Uhoot  comniuiikoting,  have  arrived  at  the 
cluiioiis. 
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On  the  day  on  which  this  article  is  written^  100/.  three 
per  cent,  consolidated  Bank  Annuities  may  be  purchased  for 
962.;  and,  on  the  same  day,  the  French  three  per  cents 
rentes  are  quoted  in  London  at  eighty-three  firancs ;  and  the 
Belgian  funds  are  pretty  nearly  the  same  price.  The  diflTer- 
ence  in  price  is  here  easily  to  be  explained  in  the  superior 
stability,  and  consequent  superior  credit  of  this  country,  as 
compared  with  France  or  Belgium.  In  purchasing  almost  all 
other  things,  moreover,  100/.  will  go  much  farther  in  France 
and  Belgium  than  in  England.  There  is,  however,  one  re- 
markable exception,  and  that  is,  land.  In  Belgium,  it  is  not 
unusual  to  give  as  much  as  fifty  years'  purchase,  and  very 
usual  in  France  to  give  forty-five  years'  purchase ;  whereas 
in  England  thirty  years'  purchase  is  a  high  rate,  and  twenty- 
seven  years,  or  even  less,  is  frequently  taken.*  Of  this,  we 
believe,  there  can  be  no  doubt ;  and  yet  in  England  there  is 
mare  stock  or  ftmded  property,  and  less  land  than  in  France ; 
the  land  is  also  more  thickly  inhabited;  and  it  might  be 
thence  reasonably  inferred  that  there  would  be  a  better  market 
for  it,  greater  competition,  and  higher  prices ;  and  yet  the 
reverse  is  the  case.^  These  facts  then  appear  to  us  so  strange, 
that  we  shall  endeavour  to  accoimt  for  them ;  and  in  doing 
this,  we  think  we  shall  be  able  to  render  no  mean  service  to 
a  class  which  is  now  more  or  less  in  a  state  of  some  alarm—* 
the  owners  of  land  in  this  country. 

How  then  is  the  low  price  of  land  to  be  accounted  for? 
We  have  not  the  smallest  hesitation  in  saying  that  it  arises 
mainly  from — 1.  The  present  state  of  the  law  as  to  the 
tenure  of  land ;  2.  The  length,  expense,  and  delay  attending 
abstracts  of  title  and  deeds;  and,  3.  The  stamp  duties  on 
the  transfer  of  land.  We  shall  offer  some  remarks  on  each 
of  these  heads.     But  first  there  are  one  or  two  points  which 

'  We  haye  beard  in  several  recent  Chancery  sales  of  land  going  as  low  as 
twenty-four  years*  purchase. 

*  We  have  been  furnished  with  the  following  statement  as  to  the  comparative 
values  of  land:  —  In  Belgium  land  is  worth  about  fifty  years'  purchase;  in 
France,  forty-five,  or  thereabouts;  in  Switzerland,  forty;  in  many  parts  of 
Europe  firom  thirty-five  to  forty ;  in  Scotland  (when  not  too  large  masws  are 
thrown  into  the  market),  from  thirty  to  thirty-five;  and  in  England  firom 
twenty-seven  to  thirty.  This,  we  understand,  is  borne  out  by  the  evidence  taken 
by  the  Committee  on  the  Burdens  of  Land. 
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wc  would  wish  to  settle.     We  think  it  will  be  universally 

admitted,  that  every  tiling  which  checks  the  free  alienation 
of  land  is  un  evil.  The  rapid  change  in  the  ownership  of 
land  h  not  a  thing  to  be  witched  in  itselfi  but  the  owner 
should  be  able  to  alicne  it  aa  freely  as  possible^  if  he  wishes  to 
do  so.  He  ishould  not  have  on  hia  hands  a  commodity  whicJi 
he  cannot  easily  render  available  for  hid  purposes ;  and  if  the 
atate  of  the  law  in  any  way  prevents  him  from  doing  thiiJ,  it 
should,  if  po&aiblcj  be  altered.  Again,  it  is  for  the  interest 
of  all  parties  in  a  state,  more  especially  to  encourage  a  large 
class  of  eonsumcrs  of  land :  to  increase  the  number  of  persona 
who  have  a  stake  in  the  country  has  always  been  the  en- 
deavour of  eveiy  wise  government;  and  there  can  be  no 
better  way  to  do  tliis  than  to  increase  small  holdings  in  land : 
we  need  not  add  that  it  is  also  greatly  for  the  intercBt  of  the 
owners  of  land  to  d^j  this  j  for,  of  course,  it  increases  their 
market,  and  raises  the  price  of  tlie  commodity  which  they 
have  to  sell.  It  will  be  our  object  to  show  that  the  law  is 
defective  in  these  particulars  —  that  it  discourages  the  ready 
convci^sion  of  laud,  and  the  rapid  change  of  ownerehipj  which 
is  unavoidable  in  a  commercial  country ;  and  that  it  limits 
the  chiss  of  dealers  in  land  witbin  a  very  narrow  circle, 

I.  First,  then^  as  to  teaitre.  —  This  is  of  ancient  origin,  and 
the  inconvenience  wliich  attends  it  would  f)crhaps  be  best 
illustnitcd  by  considering  the  diil'ei'ent  rules  which  govern 
the  transfer  of  real  and  personal  property* 

Let  us  first  take  personal  property,  excluding  of  course 
that  part  of  it  which  is  Cidlcd  real  chattels,  S*iy,  that  I  am 
desirous  of  inventing  1000/.  in  money  at  my  bankers-  in  any 
kind  of  personal  property,  I  may  enter  a  shop  and  lay  it 
out  in  plate  or  diamonds,  or  furniture ;  and  on  drawing  my 
cheque  for  the  value,  I  become  the  undoubted  owner  of  thesG 
chattels,  of  which  if  I  please  I  may  immediately  possess  my- 
self, and  may  the  next  minute  give  or  dispose  of  them  to 
another.  But  all  these  chattels  in  their  very  nature  can  l»e 
so  dealt  with.  To  use  the  plunseology  of  the  civilians  still 
prcscr\  cd  \n  the  Scotch  Law,  they  arc  tljings  moveable,  and 
there  is  no  distinction  between  jewels  and  cotton,  or  oil  or 

I  We  ar«  only  now  Maiing  ihc  practkal  operntioii  of  Uie  Inw  wittiout  entering 
iiilo  llic  question  of  anlc  In  market  avtr*. 
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oenv  except  tkat  if  tlie  IQQiOl  be  laid  out  in  these,  the  pro* 
droe  oaEonot  so  eaaSy  be  moved.  Theve  is  no  difficulty  as  to 
die  tide;  one  hundred  tons  of  oil,  one  thousand  bales  of 
ec^ton,  one  milfion  quarters  of  wheat  may  be  transferred 
without  any  inquiry  as  to  title.  By  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.  s.  17.,  when  the  goods  amount  to  the  value 
of  10/1  or  more,  there  must  be  a  note  in  writing,  unless  the 
buyer  actually  receives  part  of  the  goods  sold  by  way  of 
earnest.  But  for  the  purpose  of  the  sale,  all  that  is  wanted 
is  some  evidence  of  the  ownership.  In  transfers  c^  goods 
Ijong  in  the  docks,  the  transfer  of  the  dock  warrants  is  a 
complete  transfer  of  possession^  and  the  possessicm  of  them  a 
complete  evidence  of  ownership. '  Goods  in  a  warehouse  are 
generally  transferred  by  notices  to  the  warehouse  keeper.? 
Groods  to  any  amount  may  thus  be  transferred,  and  each 
person  to  whom  they  are  transferred  becomes  the  absolute 
owner  of  them.  In  the  course  id  a  day  a  dozen  transfers 
may  and  do  frequently  take  place. 

But  we  have  hitherto  been  speaking  of  goods  of  a  move^ 
able  nature,  whidi  are  usually  int^ided  to  be  resold :  we  now 
come  to  stock  in  the  public  fands,  or  in  public  companies,  in 
which  perman^it  investments  are  made.  The  value  of  their 
stock  depends  on  the  credit  of  l&e  government  or  company 
whose  stock  it  is ;  but  in  laying  out  iny  lOOOi:^  no  investiga^ 
tion  of  title  is  necessary,  and  no  difficulty  exists  in  n^o- 
tiating  the  transfer.  In  certain  foreign  government  securities, 
as  for  example,  the  Dutch,  on  signing  my  cheque  I  receive 
in  exchange  on  the  i^t,  without  any  writing  whatever,  certain 
printed  bonds  f£  a  particular  amount,  annexed  to  which  are 
half-yearly  certificates  or  coupons^  which  entitle  me  to  re- 
ceive the  stipulated  interest.  But  in  buying  English  stock, 
a  little  more  trouble  is  necessary,  as  the  person  from  whom  I 
purchase  is  obliged  to  sign  a  printed  transfer  of  the  amount 
to  me ;  but  this  is  the  whole  ceremony.  Whenever  I  lay  out 
my  10002.  or  1,000,000/1  in  stock,  of  this  I  become  the  abso^ 
lute  owner,  and  may  transfer  it  in  the  same  manner  to  any 
one  that  I  please.  These  transactions  being  so  simple,  it  fol- 
Iowa  that  hundreds  of  them  are  transacted  every  day ;  and 

*    ■  Lucas  ¥.  Dorrein,  I  J.  B.  Mqo.  ^« .  Greening  v.  CUike,  4  B.  4^  C  316. 
J  Koowles  T.  Hoesfale,  5  B.  &  A.  134.     Storer  v.  Hunter,  3  B.  &  C  368. 

M  4 


166 


Burdens  on  Land, 


although  tlie  fee  for  effecting  this  transfer  is  a  very  i 
one,  many  hundreds  of  rcspcctahle  i>crson«  maiBtmn  them* 
selves  on  thcnij  not  only  in  London,  but  in  all  large  to\Tns» 
It  is  a  very  thriving  business.  Some  of  the  richest  individuals 
in  this  country  belong  to  this  class.  They  arc  calied  stacks 
broker Sf  and  it  is  found  necessary  to  have  a  lai^e  building 
exclusively  appropriated  to  these  transactions  which  is  called 
the  Stock  Exfhtinge. 

These  are,  indeed,  very  familiar  matters  ;  but  we  arc  obliged 
to  mention  them  because  we  are  now  going  to  conti*ast  with 
them  tlie  mode  of  alienating  real  or  immnraihlc  property ;  for 
wc  may  consider  funded  property  as  of  the  moveable  cla^. 
But  first  let  us  observe  that  a  large  amount  of  real  pro- 
perty 19  already  traniisferred  in  the  simple  and  expeditious 
manner  to  wliich  we  have  referred.  Shares  in  most 
public  companies  are  made  personal  estate  by  the  act 
which  constitutes  them,  and  this  for  the  very  purpose  of 
being  so  transferred  :  and  thus  it  happens  that  in  Railroad 
Companies,  Mining  Companies,  Canal  Companies,  and  others, 
interests  In  land  are  tmnsferred  in  the  manner  of  which  we 
speak.  No  investigation  of  title  is  necessary,  allhough  in 
gome  cases  the  mode  of  transfer  is  more  formaL  This  is 
pretty  good  evidence,  not  only  in  wdiich  way  public  opinion 
leans,  but  that  there  is  nothing  in  the  nature  of  land 
which  prevents  its  being  so  transferred.  It  also  shews  the 
desire  which  exists  to  withdraw  real  estate  so  far  as  it  is 
possible,  from  the  operation  of  the  peculiar  laws  of  pro- 
perty appbcable  to  it.  It  is  also  to  be  remembered  that 
the  deaHngs  to  which  we  advert  have  lately  l:ir  exceeded, 
both  in  number  and  value,  all  other  dealings  in  land, 

IVhere,  however,  there  is  no  express  Act  of  rarliament 
for  the  purpose,  the  common  law  obtains  ;  and  now  we  shall 
inquire  in  what  manner,  by  this  law,  my  1000/*  may  be  laid 
out.  ^Ve  assume  tliat  there  is  a  desire  to  make  a  permanent 
investment,  and  not  a  loan  by  mortgage,  (to  which  we  shall 
hereafter  advert,)  tliat  an  eligible  purchaser  has  been  found, 
and  that  all  parties  are  willing  to  eompk'te  it.  IIcit,  then, 
first  steps  in  the  law"  of  tenure.  Is  the  land  freehold  or  copy- 
hold, is  the  first  question  ? 

First,  we  will  say,  it  is  freehold.     And  what  is  the  tenure 
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of  freeholds?    There  can  be  no  absolute  ownership  of  free- 
hcddfl ;  that  is  the  first  distinction  between  real  and  personal 
property.     No  land  can  be  enjoyed  aUodially.    It  is  held  of 
some  superior  lord — generally  the  Crown.      But  why  is 
this,  and  what  is  a  holding?  and  what  is  a  lord?    These 
terms  owe  their  origin  to  the  feudal  system ;  and  the  rules 
are  thus  shortly  described  by  a  recent  writer:* — "Every 
manor  presented  a  little  society  of  warriors  and  husbandmen, 
combined  for  mutual  defence  and  support :  as  such  a  league 
naturally  required    that   a    new   and    perhaps  unfriendly 
assodate  should  not  be  introduced  without  the  privity  of  the 
lord  and  his  existing  tenants,  livery  or  the  transfer  of  the  feud 
was  a  solemn  installation  witnessed  and  sanctioned  by  the 
federal  body."   This  is  all  true :  but  what  have  I  to  do  with 
this?     The  feudal  system  no  longer  exists  in  this  country. 
No ;  but  its  rules  still  govern  the  alienation  of  land.     The 
feudal  maxim  is  this :  —  "  The  tenancy  of  the  freehold  must 
always  be  free,  in  order  that  there  may  be  a  person,  seized 
of  the  freehold,  to  perform  services  to  the  lord,  and  to  be 
answerable  to  actions  of  persons  having  claims  to  the  land." ' 
There  is  a  perpetual  ideal  seisin  of  the  land  by  a  tenant, 
which  must  not  be  for  an  instant  disturbed.     There  was  at 
one  time  a  person  ready  to  do  battle  if  necessary ;  but  sub- 
sequently, to  perform  service,  and  to  be  answerable  to  actions. 
But  now,  all  this  is  a  mere  fiction ;  there  is  no  person  on  the 
knd  for  any  of  these  purposes :  but  still  the  rules  of  the 
common  law  all  proceed  on  this  supposition :  neither  is  this 
state  of  the  law  a  mere  theoretical  evil ;  it  is  attended  with 
considerable  practical  hardship.^ 

Perhaps  not  the  least  of  these  hardships  is,  that  this  com- 
mon law  is  carried  to  many  of  our  largest  colonial  pos- 
sessions, former  or  present.  These  absurdities  of  the  feudal 
system  govern  the  tenure  of  land  in  many  parts  of  North 
America,  of  India,  and  in  the  whole  of  Australia.  Wil- 
liam the  Conqueror  little  knew  how  far,  or  to  what  extent,  he 
was  perpetuating  the  Law  of  Feuds  when  he  or  his  advisers 


>  1  Hayes,  Conrey.  29.  Ed.  5.  •  Third  R,  P.  Rep. 

*  This  is  well  shown  in  the  first  Report  of  the  Society  for  Promoting  the 
Amendment  of  the  Law  relating  to  Uses  and  Trusts,  to  which  ve  have  been 
indebted  in  this  article. 
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introduced  them  into  this  island.  The  Hmitatioiis  in  ei'cry 
deed  must  now  be  construed  with  refureucc  to  three  didtmct 
ey^tcms  of  Law— tlie  common  Law,  the  Law  arieing  out  of 
tlie  Statute  of  Uses ;  and  the  Law  of  Trusts  in  Chancery.  A 
limitation^  which  fails  at  common  Law,  may  take  effect  ms 
a  u^e,  and  a  limitation  tliat  fails,  as  a  use,  may  take  effect  as  a 
trust.  But  it  is  surely  no  snmll  soiu'ce  of  difficulty  that  three 
difiereiit  and  conflicting  systems  of  Law  prevail  in  iliia 
country,  by  wliicli  the  most  simple  conveyance  must  be 
construed. 

Here,  then,  we  have  a  source  of  technic^il  difficult  which 
ought  to  be  removetl.  liut  this  is  a  minor  grievance,  com- 
pared with  what  remains.  In  personal  property,  as  we  have 
seen,  no  inquiry  is  miule  at  all  into  title.  How  is  it  with 
real  estate  ? 

In  spite  of  eunic  conflict  of  opinion  on  the  subject,  a  title 
of  sixty  years  must  htill  be  produced.  ^  This  last  Statute  of  Li- 
mitations has  uiade  no  altcnition  of  the  Law  in  this  respect ; 
nor  has  the  act  relating  to  outstanding  tenns,  although  it  has 
relieved  the  title  to  lands  from  much  subsequent  expense 
difficulty  and  delay,  relieved  the  abstract  from  any  of  tt« 
bulk.  ^Ve  apprehend  that  the  deeds  relating  to  all  term« 
muat  etill  be  abstracted,  as  it  will  be  necessary  to  show  that 
they  have  in  fact  become  *'  satisfied  "  within  the  terms  of  the 
act,  Now  this  required  length  of  abstract  is  a  most  serioti8 
burden  oa  land.  This  abstract  must  be  made  out,  whether 
the  land  be  incumbered  or  unincumbered,  whether  tlie  land 
consist  of  one  acre  or  10,000  acres :  and  what,  after  all,  does 
it  show  ?  what  title  is  given,  after  all  ?  what  security  has  the 
purchaser  after  all  his  trouble  and  expense,  that  he  has  a  good 
title  ?  Alas  I  but  little :  he  only  at  best  buys  a  pmbability. 
We  say  nothing  now  of  suppressed  deeds,  which  may  entirely 
defeat  him.  But  say,  that  every  deed  relating  to  the  land 
fur  sixty  yearns  is  fauly  abstracted ;  the  apimrcnt  possession 
may  turn  out,  however  secure  on  pa|>cr,  utterly  valueless,  wm 
being  founded  on  a  life  estate*     False  recitals,  false  deed^, 

'   Cooper  V.  Etnefy,  1  Pliit  388.  See  aUo  CotUdl  ▼.  Wfttkin9»  1  5eAV.36]. ; 

2  Sug.  V»  &  P.  132-  Tin;  lust  le&rncd  writer  coiisitkred  In  the  first  tJist«nceg 
Uat  a  forty  years*  lilk  would  Ire  sufficient  j  l(Ut  Uiis  opinian  hiis  been  ovt^rniled 
by  Uie  practice  tjf  tlie  profe!»MoiJ. 
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£^  p^cBgieefl^  wuf  all  baye  been  resorted  io>  and  a  re^ 
nuunder-man  may  defeat  the  whole.  If  it  be  said  that  this 
laidy  oocars^  we  ha¥e  to  saj  in  reply,  that  in  the  nuun,  men 
VEQ  fair  and  honeat  in  their  dealings,  and  that  in  these  cases 
BO  inquiry  whatever  may  be  necessary.  But  the  cases  to 
which  we  refer  have  occurred ;  and  there  is  now  a  cause  be- 
fore the  Court  of  Chancery  which,  either  through  ignorance 
or  design,  we  know  not,  fully  illustrates  our  position.  Now, 
it  appears  to  us  that  if  we  are  to  have  an  expensive  investi- 
gation of  title,  we  should  have  certainty.  The  present  prac- 
tice, indeed,  appears  to  us  beset  with  absurdity.  Almost  all 
the  delay  and  expense  that  occur  arise  from  imperfect  attempts 
to  arrive  at  a  certainty,  which  really,  from  the  nature  of 
things,  cannot  exist*  Certain  conventional  questions  are 
a^ed,  and  certain  requirements  made  in  every  case  aUkcj 
and  thus  all  examinations  of  title  become  burdensome,  and 
are  Aus,  in  dealings  with  small  properties,  sometimes  entirely 
abandoned.    Le  jeu  ne  vant  pas  la  chcmdeUe. 

The  attempt,  as  has  been  observed,  is  not  to  show  the 
title  to  the  jHresent  piece  of  land  which  is  to  be  conveyed  or 
dealt  with,  but  to  a  piece  of  land  whieh  existed  sixty  years 
ago,  and  the  abstract  of  title  is  the  history  of  the  events 
which  have  occurred  i»nce  that  period.  Thus  the  land  to  be 
sold  was  frequently  part  of  a  much  larger  piece  of  land ;  and 
tiie  abstract  is  then  swelled  with  many  matters  which  relate 
to  other  parcels.  Again,  the  land  has  been  built  on  or  utterly 
dianged  in  its  nature  and  description ;  and,  althoi^h  fortified 
by  affidavits  of  identity,  is  to  be  taken  mainly  on  tmst 

These  inquiries,  however,  would  all  be  endurable  if  an 
indefeasible  title  were  acquired.  But  we  all  know  that  this 
is  not  the  case.  And  can  we  wonder  that  all  this  delay  and 
expense  lower  the  value  of  land  in  this  country  ?  Do  we  not 
b^n  to  see  the  reason  that  funded  property,  although  liable 
to  depreciation,  and  even  annihilation,  or  ^  repudiation,'  sells 
for  thirty-two  years'  purchase;  and  land,  although  im- 
perishable, and  susceptiUe,  under  particular  circumstances, 
of  great  improvement,  and.being,  under  all  circumstances,  of 
great  intrinsic  value,  yet  only  sells  for  twenty-seven  years  ? 
In  the  one  case  the  gain  may  be  small ;  but  the  expense 
att^iding  the  acquisition  is  limited  and  certain.    In  the  other 
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case  it  is  very  heavy,  and,  what  ib  worse,  very  unccrtaiiL 
If  I  lay  out  my  lOOL  in  laiuT,  I  shall  liavcio  pay,  probably, 
30/,  more  for  the  expense  of  my  piircLasc,  and,  perhaps,  500£. 
more  to  defend  it,  and  I  may  lose  it  after  all.  For  my 
lOOL  consols  I  pay  only  2.?.  GrA  to  the  hroker ;  and  if  I  lose 
my  purchase  altogether  tiiia  is  the  worst  that  can  happen.  It 
19  no  wonder,  then,  that  many  go  into  tlie  Stock  Exchange, 
and  few  go  into  the  Auction  Mart.  It  is  no  wonder  that  a 
man,  having  a  gmall  sum  to  invest,  except  under  peculiar 
circumstances,  never  dreams  of  iovc^tiug  it  in  land.  The 
present  state  of  the  law  aia  to  title  cftectnally  excludes  from 
the  market  the  classes  who  are  the  great  coneumers  of 
every  otlier  commodity,  —  the  middle  and  lower  classes,  who 
never,  as  a  cla^ss,  venture  to  buy  land.  And  yet  this  docs  not 
proceed  from  any  indispoi^ition  to  the  mvestment  of  therr 
capital  in  hind.  We  know  that  there  are  few  large  capitalists 
who  do  not  hasten  to  make  purchases  in  land  with  all  its 
disadvantages.  The  same  desbe  is  felt  by  the  tradesman, 
the  mcreliant,  the  lawyer :  but  they  shrink  from  gratifying 
it,  from  the  uncertainty  and  ex|>en&e.  They  cannot  afford 
the  risk.  Still  these  cL-u^scs,  to  a  great  extent,  go  as  far 
as  they  eafely  can:  tliey  buy  long  leases  of  their  houses; 
for  here  it  is  to  be  remembered  the  title  of  the  lessor  is 
usually  not  inspected :  they  shut  their  eyes  to  the  danger, 
and  tims  it  is  that  leaseholds  are  comparatively  at  a  high 
value  in  this  country.  Surely  the  same  persons  who  now 
buy  long  leaseholds  would  buy  the  fee-simple,  if  they  could 
do  so  i\^  easily.  An  unwillingness  may  exist,  we  admit, 
to  part  with  the  fcc-siuiple ;  but  this  must  in  most  cases 
be  overcome  by  the  otfer  of  an  adequate  price,  which,  for 
the  reasons  which  we  have  mentioned,  is  rarely  ofTcred. 

We  have  been  hitherto  speaking  of  freehold  tenure  and 
title,  Wc  shall  now  proceed  to  copyholds;  and  here  we 
find  the  evils  of  tenure  considerably  increased*  When  some 
parts  of  this  tenure  are  deHbcratcly  considered,  we  can  hardly 
believe  that  it  has  been  suffered  to  exist  so  long.  We  will 
grant  that  there  is  usually  a  greater  simplleity  of  title  and 
of  transfer  than  in  freeholds,  and  that  for  this  reason  thei^ 
arc  many  smaller  copyhold  than  freehold  holdings.  But 
when  we  say  this,  we  have  to  observ  c,  that  the  same  shnpUcity 
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of  title  and  of  transfer  should  be  extended  to  freeholds. 
In  all  other  resets  the  tenure  of  copyholds  is  far  inferior 
to  that  of  freeholds,  and  that,  in  many  cases,  it  is  exceed- 
ingly oppressive. 

This  may  perhaps  be  shown  most  clearly  by  supposing 
that  a  piece  of  freehold  land  was  in  a  night  changed  into 
copyhold.     The  owner  when  he  woke  up  would  be  told  of 
the  transmutation  of  his  property :  and  he  would  inquire  how 
he  was  affected  by  it.     He  would  find  that  while  he  enjoyed 
his  freehold  U8([ue  ad  cceluniy  and  down  to  the  centre  of  the 
earth,  that  in  his  copyhold  he  could  not  dig  for  any  mineral 
or  cut  down  a  tree ;  he  would  find  that  if  he  pulled  down  a 
hovel  or  dug  for  day,  he  would  be  liable  for  forfeiture  for 
waste;    that  if  he  improved  his  new  possession,  either  by 
building,  agriculture,  horticulture,  or  in  any  other  way,  he 
would  be  liable  to  pay  a  two  years'  fine  on  his  improvements 
to  the  lord,  on  his  death,  or  on  the  alienation  of  his  property; 
in  many  manors  half  of  this  on  mortgaging  his  land,  and  in 
some  manors  a  two  year's  further  fine  on  the  death  of  the 
lord :  he  would  further  discover  that  on  his  death,  and  some- 
times on  alienation,  his  best  beast  or  chattel  might  be  seized 
as  a  heriot.     We  admit  that  here  we  are  only  describing  the 
worst  kind  of  copyholds.     But  in  all  there  is  this  disad- 
vantage that  the  land  is  governed,  not  by  the  established  rules 
of  law,  but  by  the  custom  of  the  particular  manor,  which 
custom  can  only  be  found  in  the  Court  BoUs.     He  would 
find  also  that  the  expounder  of  this  custom  was  the  steward 
who  had  the  custody  of  the  Court  Rolls ;  that  he  was  also 
subject  to  the  demands  of  such  steward  for  fees,  which  dif- 
fered from  the  regular  charges  for  freeholds;  that  whereas, 
on  acquiring  freeholds  by  descent  he  was  subject  to  no  clidm 
whatever,  in  copyholds  he  was  liable  to  fees  for  admission ; 
and  that  for  whatever  causes  these  fees  were  demanded,  they 
were  not  subject  to  taxation  (although  all  other  conveyancing 
charges  might  be  taxed),  and  could  only  be  resisted  by  defending 
an  action  at  law :  neither  would  it  add  to  his  joy  on  his  new 
accession  to  find  that]  for  every  separate  tenement  a  separate 
fee  must  be  paid.     But  we  have  no  wish  to  argue  conceded 
points.     The  copyhold  tenure  is  doomed — it  is  already  in  its 
last  agonies;  and  whether  it  is  allowed  to  expire  by  a  wasting 
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and  lingering  death,  or  shall  l>e  terminated  by  a  sudden  blow, 
U  a  matter  perhaps  not  of  much  consequence.  We  were 
extremely  glad,  therefore,  to  see  that  on  the  6th  of  March 
last  Sir  liobcrt  Peel  declared  in  Pfirliiiment  that  the  time 
had  come  when  heriots  might  be  safely  and  properly  alxn 
lished ;  and  we  have  reason  to  suppose  that  the  seBsion  will 
not  be  lUlowed  to  close  without  the  introduction  of  a  Bill  for 
that  purpose.  * 

We  propose,  on  some  future  occasion,  to  c^  attention  to 
the  working  of  the  Copyhold  Act.  We  may  now  state  the 
particulars  of  one  enfranchisement  under  it  which  has  c>ome 
to  our  knowledge,  and  which  will  show  at  once  the  advan- 
tages to  be  derived  from  enfranchisement,  although  tJio 
circumstances  were  here  of  a  peculiar  nature.  In  the 
manor  of  Ivnightsb ridge,  a  small  grass  field  containing  4  a. 
In,  5 p.,  wluch  would  let  as  such  at  about  30/,  per  anniun* 
abuts  upon  the  i-oad  which  runs  along  Hyde  Park.  The 
copyhold  incidents  were  arbitrar^^  fines ;  the  land  was  not 
hcriotable,  and  the  only  other  burden  was  a  small  quit- 
rent.  This  piece  of  land  w^a?,  however,  available  for  building 
purposes ;  and  the  value  of  the  enfranchisement  was  on  thiB 
account  fixed  at  4*500/.,  or  150  yeara'  purchase*  Since  it  wa« 
enfmnchised,  contracts  have  been  entered  into  to  build  houses 
upon  the  land  to  the  value  of  100,000/.  This,  doubtless,  h  a 
highly  favourable  instance  of  the  benefits  to  be  derived  by  all 
parties  from  enfranchisement.  Still  we  believe  that  other 
circumstances  as  striking  may  be  produced;  and  we  have  not 
the  slightest  doubt  that  the  absence  of  enfranchisement  im- 
pedes improvement  to  a  greater  extent  in  many  cases  even 
than  in  the  Knightsbridge  case.  It  is  certainly  a  matter  of 
surprise,  that  a  grievance  so  long  and  so  generally  complained 
of,  yet  remains  unrcdres^d. 

Wlnle  we  arc  thus  diaix>sed  to  condemn  in  the  strongest 
manner  the  tenure  of  cupyhold,  we  are  bound  to  say  that  tlie 
title  to  copyhold  lands  is  generally  much  shorter  and  more 
simple  than  that  of  freeholds;  and  that  although  this  does  not 
counterbalance  tlie  disadvaut^igcs  of  the  tenure,  it  points  to 
the  nature  of  the  relief  which  may  be  extended  to  freehold 


(  We  bavc  mlresdy  referred  to  ttie  grkvtmce  of  Heriols  %l  Icngtb,    See  2  I..  H. 


Conveyancing  Reform.  175 

titlfiB.  This  consists  manilj  in  a  well-conflidered  scheme  of 
'R&gia^y  which  wonld  obviate  most  of  the  difficulties  which 
we  have  pointed  out.  On  the  present  occasion^  we  can  only 
indicate  this  as  the  real  remedy.  We  hope  very  speedily  to 
be  able  to  enter  into  details. 

IL  The  second  great  burden  upon  land  to  which  we  would 
advert  is  the  unnecessary  length  of  deeds:  but  this  subject  is 
already  familiar  to  our  readers,  and  we  need  not  now  say  much 
upon  it*  In  some  transactions  the  deed  may  be  saved  al-* 
together.  This  has  been  done  in  the  two  li^  cases  of  the 
abolition  of  the  lease  for  a  year,  and  in  the  act  dispensing 
with  the  asmgnment  of  terms.  By  the  Charitable  Trusts  Bill 
now  before  the  House  of  Lords,  it  is  proposed  to  enact  that 
the  lands  belonging  to  the  charity  shall  vest  in  the  trustees 
appointed,  without  any  conveyance  for  that  purpose :  and  there 
are  many  other  cases  in  whidi  the  same  course  may  be  safely 
adopted.  But  where  a  deed  is  necessary,  it  may  be  mate- 
rially shortened  and  otherwise  simplified  by  acts  similar  to 
that  which  were  passed  in  the  last  session  of  parliament  with 
respect  to  the  forms  of  purchase  deeds,  and  leases  in  towns ; 
and  more  especially  by  extending  them  to  mortgages,  farm- 
leases,  and  exilements, — and  even  wills  may  be  reached  by 
similar  provisions. 

We  are  not  a  little  rejoiced,  therefore,  to  find  that  a  com- 
prehensive measure  was  brought  in  by  Lord  Brougham 
(March  27.)  before  Easter,  having  this  object  in  view,  and 
we  cannot  serve  this  cause  better  than  by  recording  what  took 
place  on  that  occasion. 

Lord  Bboughah  said,  he  held  in  his  hand  a  bill,  which  he 
moved  be  then  read  a  first  time,  the  second  reading  to  be  taken 
after  the  holidays,  the  object  of  which  was  to  redeem  the  pledge 
he  had  given  on  a  former  occasion,  that  the  wholesome  and  salu- 
tary provisions  of  the  bill  of  last  session  for  simplifying  tilie  con- 
veyance and  sale  of  landed  properly  should  be  former  extended 
to  leases.  The  bill  contamed  formula  which  would  prove  a  great 
comfort  to  those  who  were  interested  in  the  subject,  and  perhaps 
a  great  discomfort  to  certain  practioners  of  the  law;  but  for  that 
he  did  not  care ;  he  looked  to^  the  interest  of  the  client,  not 
the  solicitor,— to  the  courts,  whose  time  would  be  spared,  and  to 
the  client,  whose  purse  would  be  saved.  It  was  proposed  to  extend 
the  provinons  of  the  bill  that  applied  only  to  the  conveyance  and 
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sale  of  lands  to  mortgages,  settlements,  both  of  realty  and  per- 
aonalty,  to  wills  and  farm  leases.  The  expense  of  conveyances 
wan  one  of  tlie  greatest  iticonvcniences  landed  proprietors  were 
subjected  to.  The  Committee  cm  tbc  Exclusi  vc  Burdens  upon  Real 
Property  bad  collected  evidence  on  this  subject  wliich  was  quite 
frigbtfid.  TLcre  was  a  relnetance  among  some  of  the  profession  to 
um  these  forms,  because  they  were  not  eompuUory*  He  bad  been 
n.«;ked  why  tliey  were  not  made  compulsory ;  —  it  could  not  be  done. 
If  practitioners  chose  to  convey  a  pit- ee  of  land  by  a  long,  rigma- 
role»  and  expensive  deed,  they  conld  not  compel  them  to  use  a 
shorter  form.  But  be  bad  introduced  a  clause  io  the  present  bill 
which  be  hoped  woidd  have  this  eflfect,  Iii  taxing  costs  it  autho* 
rised  tlie  taxing  master  to  take  the  circumstances  into  considera- 
tion, and  to  disallow  the  long  form,  if  be  should  be  clearly  of  opinion 
that  ibe  shorter  and  siiupler  form  would  have  sufficed. 

Lord  CAiirnELL  expressed  bis  concurrence  with  the  measure 
proposed  by  the  noble  and  learned  Lord,  but  regretted  that  lie 
should  have  cast  the  reflection  he  bad  done  on  the  legal  profe^^sion. 

Lord  BnouGTLua  by  no  means  intended  a  reflection  on  the  pro- 
fession in  general;  be  bad  said  only  certain  practitionerSj  solici* 
tors,  and  others  were  opposed  to  the  measure  \  he  believed  tliat 
the  greater  number  of  intelligent  men  of  the  pix»fession  were  In 
favour  of  it 

Lord  Beaumont  congratulated  those  interested  in  real  property 
on  the  question  having  been  taken  up  by  so  high  an  authority 
as  the  noble  and  learned  Lord.  The  evidence  taken  before  the 
Committee  upon  the  Local  Burdens  on  Land  proved  that  the 
transfer  of  projicrty  was  impeded  by  the  present  system,  and  the 
investment  of  capital  in  land  lessened. 

Tlie  bill  was  read  a  first  time. 

At  tli€  time  at  wlilcli  this  la  written,  the  Bill  lias  not  been 
delivered  to  the  House  of  Lords,  and  from  the  length  and 
importance  of  its  provisions,  we  are  not  surprised  at  lUia. 
There  can  be  no  wx^h  on  the  part  of  the  promoters  of  the 
measure  unduly  to  hurry  it  through  parrmaioit.  But  while 
on  the  one  hand  we  would  entreat  Lord  Brougham  to  listen 
to  all  fair  and  candid  olyection?,  we  would  hope  that  his 
hjrdsliip  will  pay  no  attention  whatever  to  any  attempt  to 
defeat  the  bill  which  takes  the  form  of  asking  for  time. 
Wlieucver  no  specific  objection  can  be  made,  we  hear  sucli 
idle  words  Imndied  as  these;  "  Wliy  all  this  hurry?  why  was 
not  this  Bill  brought  in  at  an  earlier  period?  Away  with  theae 
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crude  reforms ;  if  we  are  to  have  these  Bills,  let  us  have  full 
opportunity  to  consider  them,'*  &c  &c.  These  vague  ob- 
jections are  merely  taken  for  the  purpose  of  delay,  and  we 
trust  they  will  not  be  regarded.  At  the  same  time,  we  hope 
that  the  Bill  will  receive  the  fullest  investigation;  and  it 
is  well  worthy  of  consideration,  whether  the  better  mode  of 
effecting  this  reform  (which  is  now  expected  and  called  for  by 
a  large  part  both  of  the  profession  and  the  public),  would  not 
be  to  refer  the  whole  subject  to  competent  persons,  not  to 
report  JXfOTx  it  but  to  (fo  it.  It  is  to  be  remembered  that  the 
recent  alterations  in  Conmion  Law  pleadings  and  process  were 
effected  by  entrusting  general  powers  to  the  judges,  and 
similar  statutory  powers  have  been  recently  given  to  the 
Equity  judges  over  Equity  pleadings  and  practice.  A 
similar  delegation  of  legislative  functions  may  not  be  so 
easy  or  proper  with  respect  to  conveyancing  forms,  but  we 
must  say,  we  see  no  remedy  so  efficient  for  carrying  out 
the  necessary  reform  as  to  create  similar  pow.ers,  extending 
over  these  same  forms.  The  persons  entrusted  with  this  im- 
portant duty,  if  properly  selected,  would  perform  with  au- 
thority the  necessary  changes,  and  we  cannot  doubt  that 
they  would  acquire  the  confidence  of  the  profession. 

We  are  now  ripe,  as  we  believe,  for  a  step  of  this  kuid, 
and  it  would  put  an  end  to  much  doubt  and  even  alarm, 
which,  as  we  understand,  are  felt  in  some  quarters.  But 
if  this  step  be  taken  at  all,  it  must  be  taken  with  the 
bona  fide  intention  of  effecting  all  that  can  be  done.  Until 
the  proper  security  be  given,  that  the  necessary  reform  shall 
be  effected,  the  large  portion  of  the  profession  which  has 
declared  in  favour  of  Conveyancing  Reform,  must  proceed 
with  such  means  as  are  in  their  power  to  effect  it  themselves ; 
and  we  warn  them  in  this  matter  equally  against  open  foes 
As  against  seeming  friends,  who,  finding  that  relief  must  be 
granted,  and  that  great  changes  must  be  made,  would 
willingly  take  the  direction  of  this  movement  out  of  the 
hands  of  those  who  have  originated  it^  and  given  it  its 
present  strength.  If  the  true  friends  of  the  cause  will  only 
be  united  and  will  persevere,  success  must  attend  their 
efforts. 
IIL  But  we  pass  on  to  another  burden  on  land  which  we 
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have  already  glanced  at  on  previous  occasioDg,  but  wbich  i^ 
suflSciently  important  to  be  treated  of  more  at  length,  We 
mean  the  stamps  now  levied  on  deeds'.  It  has  long  been  & 
standing  complaint  with  the  profession,  that  the  law  on  thia 
subject  is  in  a  very  confused  and  unsatisfactory  state,  scat- 
tered over  acts  100  in  number,  and  thus  exceedingly  difficult 
to  act  on  in  practice.  Consolidation  has  been  attempted  by 
two  late  chancellors  of  the  Exchequer,  Lord  Althorpe  and 
Mr.  Spring  Rice,  but  in  vain ;  and  their  succes&ors  have  not 
even  attempted  this.  It  would  indeed  be  exceedingly  useful  if 
the  new  act  were  simply  to  form  an  intelligible  digest  of  ihc 
old  law ;  but  we  trust  that  when  this  is  done,  the  opportunity 
may  l>c  taken  to  revise  the  wiiole  law  on  this  subject.  There 
is  also  another  reason  for  it  which  has  been  often  pointed 
out.  The  present  rate  of  duties  is  as  unfair  aa  it  is  imwlse 
in  its  operation  on  small  transactions.  Above  1000/.  the  ad- 
valorem  duty  amounts  to  about  IL  per  cent. ;  but  below  that 
sum,  instead  of  being  equal  or  lower,  it  is  higher.  Thus,  on 
a  purchase  of  20/.^  a  stamp  duty  of  lA  is  payable,  and  a  little 
less  on  mortgages.  These  matters  liave  already  been  re- 
peatedly brought  l>efore  the  publie,  although  hitherto  with- 
out e fleet.  Dut  the  alteration  which  we  are  about  to  propose 
is  a  much  larger  one.  To  enable  our  readers  to  judge  of  it, 
let  us  first  state  the  amount  of  revenue  produced  hj  the 
stam]is  on  deeds  for  a  series  of  years. 

Year  ending  5t1i  Jtn.  1 8 -1 5. 
Stamps  on  Deeds  m  Grkat  Britain. 

Gross  prfMliice £\fi77,5^6    3s.  6^d. 

Finn  fie  f^  AerottnfSf  1845,  p.  47. 

Ditto  for  year  ending  5th  Jan.  1844     -  £1,498,931    8*.  9Jd^ 

Finance  Accounts^  1844,  p,  47. 

Ditto  for  year  emling  5th  Jan.  1k4:^     -   1 1,499,766    4.<r.  91  e/. 

Finance  Accotmin,  1843,  p.  47. 

Ditto  for  year  endiDg  Mi  Jan.  1242     •  ii'J ,580,669  17*.  lOd, 

Finftnrr  Accounts,  1842,  p,  47. 

Ditto  for  yeiir  ending  5th  Jan.  1841     -  £1,618,770    IX    Od, 

Find  net  Aeconnis,  1841,  p.  47. 
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It  will  be  seen,  therefore,  that  this  has  not  been  an  in« 
creaang  head  of  revenue,  being  nearly  as  mnch  in  1841  as  in 
1845. 

Liet  us  now  state  the  amount  of  duty  produced  by  legacy, 
probate,  and  administration  duty.  A  return  has  been  made 
as  to  this  in  the  present  year,  which  shows  that  this  branch 
of  stamps  has  produced  more  than  two  milHans  for  many 
years.     For  the  kst  year  it  is  as  follows:  — 

ToTAi.  Amouiiv  or  Donis  foe  Lxoaciss»  Probatsi,  avd  ADMiKisnunoMs  ro» 
OmsAT  Bbitaim. 

Legacy  Duty  for  the  year  ending  6th  Jan.  1846  -  £1,266,940 
Probate,  &c.  Doty  for  the  year  ending  5th  Jan.  1846  1,029,954 

Total  for  the  year  ending  5th  Jan.  1846  -  2,296,894 
Retum8\{H.  C),  1846,  No.  7L 

The  stamp  on  deeds,  then,  is  less  than  the  probate  and 
l^acy  duties.  But  that  the  real  property  of  the  country  is 
capable  of  producing  a  larger  amount  of  duty  on  an  equal 
pressure  than  the  personal  property  is  shown  by  the  produce 
of  the  property  and  income  tax. 

Schedule  A.,  which  included  all  lands,  tenements,  and 
hereditaments  or  heritages,  in  respect  of  the  property  thereof 
in  Great  Britain,  Id.  for  every  20*.  This  produced  in  the 
year  ending  5th  April,  1843,  3,723,034/.  7*.  5rf. 

Schedule  B.  All  lands,  tenements,  and  hereditaments,  in 
'  England,  in  respect  of  occupation,  for  every  20*.  the  sum  of 
^d\  and  in  Scotland,  2\d.  It  produced  in  1843,  231,837/. 
13*. 

Schedule  C.  All  profits  arising  from  fiinds  or  shares.  Id. 
on  every  20*.     This  produced  812,982/.  13*.  \d. 

Schedule  D.  Profits  and  gains  from  other  property.  Id. 
for  every  20*.,  l,236,147i 

Returns  {H.  C),  1844. 

These  returns  pretty  clearly  show  that  the  real  property 
of  Great  Britain  produces  more  than  the  personal  property ; 
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and  furnisli,  as  it  appears  to  us,  some  data  which  would  enable 

the  government  to  judge,  so  far  as  the  revenue  is  eoneemed, 
as  to  the  propriety  of  revising  the  stamp  lawi?- 

Of  the  sum  produced  by  the  stamp  duty  on  deeds,  wc  have 
no  means  of  knowing  how  much  stamp  duty  is  levied  ad 
valorem.  It  has  been  stated  by  an  experienced  j>er6on  whom 
we  have  consulted,  that  it  may  be  set  down  as  one  half. 
But  we  will  tt'ikc  it  that  a  million  is  produced  in  this  way* 
Surely  there  would  be  no  difficulty  in  raising  this  sum  by  a 
remodelling  of  the  Stamp  Act,  which  should  place  real  and 
pcrsional  property  on  the  game  footing.  The  residue  wc 
should  still  wish  to  see  raided  by  a  uniform  stimip  duty  on 
all  deeds'.  The  alienation  of  laud  would  thua  be  relieved 
from  the  oppressive  part  of  thm  burden  on  land. 

But  with  respect  to  settlements  and  all  successions  to  pro- 
perty, whether  of  real  or  personal  estate,  wc  think  it  would 
be  well  to  place  the  stamp  duty  on  a  uniform  footing.  By 
the  present  law%  settlements  of  real  esftatc  are  subject  to 
no  ad  valorem  duty,  while  settlements  of  money  or  stock 
arc  so  subject;  and  the  same  distinction  obtains  as  to  de- 
viBCa  and  legacies  of  real  and  personal  estate.  This  in- 
equality, Ave  think,  should  be  remeflied  ;  atid  uptm  this 
basis  we  should  like  to  see  a  revision  of  the  stamp  laws 
carric^d  through. 

The  landowners^  as  contrihutors  to  this  tax  beyond  their 
i'jiir  proportion,  may  now  very  fairly  ask  to  be  relieved 
fnuLi  their  privileges  and  burthens  together.  Probably, 
if  levied  judiciously^  a  Btainp  tux  W'Ould  be  considered  le^ 
vexatious  and  objectionable  by  the  parties  who  pay  it,  tlian 
almost  any  other  direct  impost,  and  the  state  might  derive 
a  still  greater  amount  of  revenue  than  it  obtains  from 
the  present  duties. 

The  tax,  also,  presses  in  another  way  unfairly  on  ]>roperty 
whicli  is  only  of  small  value ;  for,  not  only  is  the  scale  of 
duties  unfairly  constituted,  but  every  deeil  is  also  taxed 
according  to  its  length.  Now,  the  instrument  which  conveys 
a  small  property  is,  or  ought  to  be,  often  longer  than  tliat 
which  conveys  a  eonsidemble  estate ;  for  when  a  small 
piece  of  land  is  sold,  tlie  earlier  title  deeds  are  seldom  de- 
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livered  over  to  the  purchaser,  and  under  such  circumstances 
he  would  naturally  wish  to  incorporate  them  into  his  con- 
veyance by  means  of  recitals ;  but,  unless  he  submits  to  the 
expense  of  additional  stamps,  he  must  forego  that  advantage ; 
although  upon  a  re-sale  he  will  very  likely  experience  dif- 
ficulties and  objections,  because  he  cannot  show  any  title 
beyond  the  bare  conveyance  to  himself. 

Again;  in  mortgage  transactions,  whether  money  is  ad- 
vuiced  for  a  long  or  short  period  of  time,  the  borrower  has  to 
pay  the  same  stamp  duty;  whenever,  therefore,  a  loan  is 
required  for  a  short  period,  stamp  duties  are  evaded  by  what 
are  termed  equitable  mortgages,  ue.  by  the  borrower  de- 
positing his  title  deeds  with  the  lender  as  a  security  for 
the  sum  borrowed. 

Thirdly;  as  a  tax  upon  capital  these  exorbitant  duties 
are  highly  reprehensible.  A  private  individual  who  lives 
upon  his  capital  is  condemned  for  his  imprudence,  and 
surely  similar  conduct  on  the  part  of  a  state  must  deserve 
equal  reprobation.  Such  a  course  of  policy  exhausts  a  nation's 
resources,  and  leads  to  national  improvidence  and  ruin.  In 
our  opinion,  a  legacy  duty  is  the  only  tax  upon  capital  which 
ought  to  be  tolerated.  Our  reason  for  excepting  it  arises 
partly  because  the  state,  by  protecting  and  distributing 
an  individual's  property  after  his  death,  may  be  considered 
as  entitled  to  a  remuneration  from  those  who  benefit  by 
such  protection ;  the  remuneration  or  tax  being  proportioned 
to  the  degree  of  relationship,  and  those  natural  ties  and 
duties  which  prompt  individuals  to  leave  their  property 
among  near  relations.  Legacy  duty  ought,  however,  to  be 
payable  in  respect  of  real  as  well  as  personal  estate ;  though 
in  the  case  of  realty  the  duty  might  be  payable  by  annual 
instalments,  as  it  is  upon  annuities,  in  order  to  prevent  the 
necessity  and  inconvenience  of  selling  small  portions  of  an 
estate  for  payment  of  the  duty.  Probate  and  administration 
duties  being  levied  upon  successions  without  regard  to 
the  propinquity  of  relationship,  ought  most  decidedly  to  be 
abolidied,  for  they  frequently  operate  as  a  heavy  tax  on 
diminished  means,  as  in  the  case  of  a  husband  or  parent 
dying  who  was  mainly  dependent  upon  a  precarious  income. 
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A  very  little  reflection  will  show  that  ditties  which  ar^ 

imposed  on  the  sale  of  land,  or  on  the  stamps  used  in  its  con- 
veyance from  one  party  to  another,  commonly  fall  on  the 
Bellers  who  are  almost  always  under  the  necessity  of  selUng, 
which  forces  them  to  take  such  a  price  as  they  can  get* 
Buyers,  on  the  contrary,  are  scarcely  ever  under  the  necessity 
of  l>uying ;  they  will  therefore  only  give  such  a  price  as  they 
like ;  they  consider  what  the  land  will  cost  thein  in  tax  and 
price  together.  The  more  they  are  obliged  to  pay  in  the 
way  of  tax,  the  less  they  will  be  disposed  to  give  in  the  way 
of  price.  Such  taxes  therefore  fiiU  almost  always  upon  a 
necessitous  person,  and  must  frequently  be  very  cruel  and 
oppre8si\'e*  It  is  obvious  that  the  same  reasoning  must  apply 
still  more  forcibly  to  the  duties  which  are  chargeable  on 
mortgagee.  But  further,  political  economists  object  that  all 
duties  on  the  transfer  of  property  have  a  tendency  to  prevent 
its  coming  into  the  hands  of  those  who  woidd  use  it  moet 
advantageously.  They  recommend  that  every  facility  should 
be  given  to  the  conveyance  and  exchange  of  aO  kinds  of  pro- 
perty, Inasmuch  as  that  is  the  most  likely  means  to  make 
capital  find  its  w^ay  into  the  hands  of  those  who  will  employ 
it  with  tlic  best  effect  in  increasing  the  produce  of  the 
country.  "Wliy  does  an  individual  wish  to  sell  Ids  land  ?  it 
is  because  he  has  another  employment  in  view  in  which  \m 
funds  will  be  more  productive.  Why  does  another  wish  to 
purchase  this  same  land?  it  is  to  employ  a  capital  which 
brings  him  too  little,  which  was  unemployed,  or  the  use  of 
which  he  thinks  susceptible  of  improvement.  This  exchange 
wIU  increase  the  general  income,  since  it  increases  the  income 
of  these  parties ;  but  if  the  charges  are  so  exorbitant  as  to 
prevent  the  exchange,  they  arc  an  obstacle  to  this  increase  of 
the  general  income. 

If  these  recommendations  were  carefully  attended  to,  wc 
thiidf  the  Stamp  Office  and  Post  Office  might  be  united  into 
one  establishment ;  nothing  could  be  more  convenient  than 
the  Post  Office  machinery  for  supplying  the  public  with 
stamps  and  for  collecting  tlic  revenue,  being  very  simple  and 
within  every  body's  reach.  We  should  find  the  law  readily 
complied  with,  whilst  a  very  large  portion  of  the  expense 
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which  is  incurred  in  maintaining  the  present  Stamp  Office 
establishment  wonid  be  saved  to  the  nation. 

We  have  now  done  —  we  have  proposed  great  changes, 
but  they  are  not  greater  in  our  opinion  than  the  occasion  re- 
quires. The  public  demands^  present  circumstances  &vour 
them,  and  the  profession  itself  is  rapidly  discovering  that 
it  is  not  only  its  duty  but  its  interest  to  comply  and  assist  in 
obtaining  them. 


ART.  XIL  — THE  BAR,  THE  BENCHERS,  AND  THE 
JUDGES. 

Origin  and  Early  History  of  the  Benchers  of  the  Inns  of  Court. 
Printed  (privately)  by  Roworth,  1846. 

Note  on  the  Jurisdiction  of  the  Judges  as  Visitors  over  the  Election 
of  Benchers.    By  Amicus  CuRLfi,  1846. 

Th£  mode  of  election  to  the  office  of  Bencher  of  the  Inner 
Temple  has  forcibly  arrested  the  notice  of  the  legal  pro* 
fesaon,  as  each  barrister  may  feel  a  personal  interest  in 
the  subject,  and  excited  an  almost  unanimous  sentiment  of 
indignation  and  alarm.  It  appears  to  be  the  practice  of 
the  masters  of  the  bench  of  that  inn  to  determine  upon 
the  admission  of  any  new  master  by  secret  ballot,  and  to 
refuse  to  receive  any  individual  against  whom  a  single 
black  ball  appears.  There  need  be  no  charge  or  complaint 
openly  made  to  the  masters,  but  by  a  clandestine  vote  any 
master  of  the  Bench  may  gratify  his  private  spleen,  and 
impose  upon  the  obnoxious  candidate,  who  from  his  position 
is  compelled  to  solicit  the  distinction,  the  personal  indignity 
of  rejection.  The  society  of  the  Inner  Temple  alone  is 
tainted  with  this  system  of  secret  voting.  At  Lincoln's  Inn, 
the  Middle  Temple,  and  Gray's  Inn,  the  only  form  is  the 
passing  of  a  resolution  that  the  new  Queen's  Counsel  be 
invited  to  join  the  Bench.  In  case  of  opposition  the  ma- 
jority decide  by  open  voting.     At  the   Inner  Temple  alone 
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by  the  inaintenaTice  of  tliia  anomalous  bylaw,  the  private 
imavowcd  act  of  one  Beiiclier  may  exclude  a  Queen's  Couusel 
irom  tlie  customary^  incitlent  of  liis  rank — may  deprive 
him  of  an  appointment  both  of  honour  and  profit  strictly 
analogous  to  a  college  fellowship,  and  infiict  a  eerious  injury 
both  on  his  private  character  and  on  his  sociiU  and  pro- 
fess? ional  position, 

Againt^t  thi:*  anomalous  innovation  of  tyranny  an  univer»al 
protest  haj?  been  entered  by  common  con^^eut;  in  general 
society  it  meets  with  no  defender ;  the  prees  have  condemned 
it  with  one  acconl ;  and  a  body  of  not  less  than  110  Barristers, 
members  of  the  Inner  Temple,  have  signed  a  temperate^  but 
finn  and  able,  memorial  denouncing  lU  injustice. 

Their  general  reasoning  has  been  already  given  in  this 
work**  and  the  consent  of  public  opinion  has  been  ^o  marked 
that  we  should  long  ere  this  have  anticipated  a  voluntary 
renunciation  by  the  Benchers  of  the  Inner  Temple  of  such 
an  offensive  and  dangerous  power.  By  giving  up  an  un- 
tenable position,  which  ca^nnot  long  be  maintained,  they 
IS  uuld  liuve  made  a  graceful  concession  to  the  wishes  of  the 
profei<:<ion  not  less  desirable  for  the  sake  of  protectmg  the 
character  of  thos^e  who  exercise  this  arbitrary  prerogative, 
than  for  the  sake  of  the  candidates  who  may  be  subject  to  it, 
Dis  aUter  visum.  Their  tacit  refusal  furnishes  another  proof 
of  the  tenacity  with  wliich  all  public  bodies  cling  to  power, 
however  invidious — of  that  easy,  pliant,  elastic  conscience 
which  may  be  stretched  to  any  length  in  corporations,  lay  a* 
well  as  clerical,  even  when  the  aggregate  is  composed  of  men 
of  the  nicest  honour.  We  might  entrust  our  estate,  life  eveiii 
and  good  name  with  safety  to  each  itidivldual  member,  but 
woe  to  tlie  creduluuf^  appellant  from  its  decrees,  whose  «ole 
reliance  re^ts  on  the  tender  mercies  of  a  ])arl lament,  on  the 
strict  justice  of  a  board.  In  the  assurance  of  right  being  yet 
ilo!ic,  though  tardily,  we  rejoice  to  learn  from  common  fame, 
that  the  gentleman  whose  rejection  provokes  enquiry  has 
appealed  to  the  fifteen  Judges  as  ex  oflicio  visitors  of  the 
Inns  of  Court  to  institute  an  investigation  into  the  causes 
and  grounds  why  one  of  her  Majesty*s  Counsel  has  been  de* 
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nied  admlsBion  to  the  Bench,  and  we  cannot  fancj  a  doubt  as 
to  the  result  of  his  appeal.  Its  importance  none  can  question. 
It  18  not  the  individual  merely,  but  every  Barrister  of  the 
Society,  whose  rights  are  impugned ;  not  the  private  feelings 
of  a  single  Queen's  Counsel,  but  the  privileges  and  incidental 
advantages  of  the  whole  class,  which  are  in  controversy; 
the  uncontrolled  power  of  the  Benchers  is  at  issue —  their 
irresponsible  system  of  governing  is  at  stake.  That  the  le- 
gislature may  not,  we  trust  the  Judges  will,  interfere. 

Should  they  decline  to  exercise  that  visitatorial  authority 
with  which  they  have  been  for  centuries  invested,  the  prin^ 
ciple  would  be  admitted  that  the  power  to  reject,  without 
assigning  any  reason,  exists  beyond  question  in  the  Bench ; 
and  there  being  no  longer  any  security  against  the  recurrence 
of  the  abuse,  nor  any  remedy  to  correct  the  mischief,  a  case 
for  the  interposition  of  the  Legblature  would  be  complete. 
As  amid  curt(B  we  should  deprecate  such  a  course,  and 
prefer  the  alternative  of  appeal  to  the  constituted  authorities, 
the  recognised  visitors  of  the  inn.  That  we  may  offer  some 
slight  assistance  to  the  right  determination  of  this  important 
question,  we  propose  shortly  to  review  the  discipline  and 
government  of  these  societies,  as  developed  in  their  early 
antiquities  and  history;  to  consider  the  office  of  Bencher 
and  his  powet  over  Members  of  the  Bar,  especially  in  re- 
ference to  the  obnoxious  bylaw  in  question;  and  to  show 
the  superintending  jurisdiction  of  the  Judges  as  ex  officio 
visitors  of  the  Inns  of  Court  upon  appeal.  The  origin  of  the 
Inns  of  Court  is  correctly  described  by  BlackstoneS  who, 
after  stating  that  the  professors  and  students  of  the  muni- 
cipal or  common  law  were  brought  together  by  the  fixing  of 
the  Courts  at  Westminster  in  the  13th  century,  continues :  — 

"In  consequence  of  this  lucky  assemblage,  they  naturally  fell 
into  a  kind  of  collegiate  order ;  and  being  excluded  from  Oxford 
and  Cambridge  (where  the  canon  and  Roman  law  was  exclusively 
taught),  found  it  necessary  to  establish  a  new  university  of  their 
own.  This  they  did  by  purchasing  at  various  times  certain  houses 
(now  called  the  Inns  of  Court  and  of  Chancery)  between  the  city 
of  Westminster,  the  place  of  holding  the  King's  Courts,  and  the 
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city  of  Lotirloii^  for  advantajre  of  ready  access  to  the  one,  and 
plenty  of  provisions  in  tlie  other.  Here  exercises  were  performed, 
lectures  read,  and  decrees  were  at  length  conferred  in  the  common 
lawy  as,  at  other  universities^  in  the  canon  and  civiV^ 

We  are  told  in  Hearnc's  CurioiiB  Discourses  that  they 
were  called  inus  from  the  old  English  word  applied  to  hooi^s 
of  noblemen  and  persons  of  note,  m  the  French  hostel;  and 
Inns  of  Court,  becriu^e  the  students  learned  there  thi>se  laws 
which  would  enable  them  to  practice  in  the  Courts  at  We«t* 
minster,  and  pursued  such  other  studies  as  might  render 
thcni  better  qualified  to  serve  the  King  in  his  couH,  ITic 
earliest  mention  of  these  students  now  extant,  their  records 
having  been  destroyed  in  the  insurrection  of  Wat  Tykr, 
occurs  in  a  demise  from  the  Lady  Clift'ord  of  a  house  near 
Fleet  Street,  called  Cliffords  Inn,  "  Apprentiviis  de  hunvo,^''  to 
the  lawyers  belonging  to  the  Court  of  Common  Pleas»  Of 
the  manner  in  which  they  flourished  so  far  back  as  the  reign 
of  Henry  VI.,  and  of  their  exact  discipline,  wc  hare  a 
glowing  report  by  Fortescue  in  his  Treatise,  "  De  laudibuii? 
legum  AngliflD,"* 

'*  Iij  that  which  is  least  freqiientcd  of  the  four  Inn^  of  Court 
tliere  are  about  200  students-  In  their  greater  inns,  a  8ludeot 
cannot  well  he  maintained  under  8  and  20  pounds  a  year.'  The 
students  are  sons  to  persons  of  quality ;  those  of  an  inferior  rank 
not  being  able  to  bear  the  expense  of  maintaining  and  educating 
their  children  in  this  way.  So  that  there  is  scarce  to  be  foand 
throughout  the  kingdom  one  who  \^  not  a  "rentleman  by  hirth  and 
fortune :  con^^quently^  tliey  have  a  frrcater  regard  for  their  charac- 
ter and  honour  than  those  who  are  bred  in  another  way.  There 
is,  both  in  the  Inns  of  Court  and  the  Inns  of  Chancery,  a  tort  of 
academy  or  gymnasium,  iit  for  persons  of  their  station,  where  they 
learn  singii^g,  and  all  kinds  of  music,  dancing,  and  other  such  ac- 
complishments and  diversions  (which  are  called  revelii)  as  are 
suitable  to  tlieir  tjuality,  and  such  as  are  usually  pi*actised  at 
court.  Here  cTcrythin^  which  is  good  and  virtuous  is  to  be 
learned  ;  all  vice  is  discouraged  and  banished  I  The  discipline  in 
these  inns  is  so  excellent,  that  there  is  scarce  ever  known  to  be 
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any  piqnes  or  differenoes,  any  bickerings  or  disturbances  amongst 
them.  Hie  only  way  they  hare  of  punishing  delinquents  is  by 
expdling  tbem  the  society  which  punishment  they  dread  more 
than  criminals  do  imprisonment  and  irons ;  for  he  who  is  expelled 
out  of  one  society  is  never  taken  in  by  any  of  the  others.  Whence 
it^  happens  that  there  is  a  constant  harmony  amongst  them,  the 
greatest  friendship,  and  a  general  freedom  of  conversation." 

Could  the  rhetorical  chief  justice  revisit  that  Temple 
now^  in  whose  praise  he  has  rounded  with  superlatives  his 
Latin  periods,  what  astounding  symptoms  of  degeneracy 
would  meet  his  bewildered  gaze*  Alsatia  has  intruded  on  the 
grovea  of  Academe;  plebeians  have  shouldered  the  sons  of 
peers  out  of  commons;  and  what  appears  to  us  far  more 
melancholy,  instead  of  excellent  discipline,  every  man  does 
that  which  is  right  in  his  own  eyes,  and,  in  lieu  of  oonstant 
harmony  and  the  greatest  friendship,  a  Bencher,  in  the 
exercise  of  a  trust,  slips  his  black  ball  into  the  ballot  box ! 
But  to  return  to  the  review  of  these  Arcadian  times,  the 
15th  and  16th  centuries.  The  degrees  that  were  conferred 
in  the  legal  colleges  are  stated  by  Coke  with  his  usual 
copiousness :  — 

^  Now  for  the  degrees  of  the  law,  as  there  be  in  the  universities 
of  ^Cambridge  and  Oxford  divers  degrees,  as  general  sophisters^ 
bachelors,  masters,  doctors,  of  whom  be  chosen  men  for  eminent 
and  judicial  places,  both  in  the  church  and  in  the  ecclesiastical 
courts;  so,  in  the  profession  of  the  law,  there  are  mootemen 
(which  are  those  that  argue  readers'  cases  in  houses  of  Chancery, 
both  in  terms  and  grand  vacations).  Of  mootemen,  after  eight 
years'  study  or  thereabouts,  are  chosen  utter-barrister ;  of  these 
are  chosen  readers  in  Inns  of  Chancery.  Of  utter-barristersy 
after  they  have  been  of  that  degree  twelve  gears  at  least,  are  chosen 
benchers  or  ancients ;  of  which  one,  that  is  of  the  puisne  sort, 
reads  yearly  in  summer  vacation,  and  is  called  a  single  reader ; 
and  one  of  the  imcients  that  had  formerly  read  reads  in  Lent 
vacation,  and  is  called  a  double  reader,  and  commonly  it  is, 
between  his  first  and  second  reading,  about  nine  or  ten  years. 
And  out  of  these  the  King  makes  choice  of  his  Attorney  and 
Solicitor-General,  his  Attorney  of  the  Court  of  Wards  and  Live- 
ries, and  Attorney  of  the  Duchy ;  and  of  these  readers  are  Serjeants 
elected  by  the  King,  and  are,  by  the  King's  writ,  called  ad  statum 
et  gradum  servientis  ad  legem  ;  and  out  of  these  the  King  electeth 
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one,  twoj  or  three,  as  please  bini,  to  be  his  Serjeants,  which  arc 
ciilled  the  King's  Serjeants.  Eaeh  of  the  houses  of  court  con^dj^t^^ 
of  readers?  (or  benchera),  above  twenty ;  of  utter-barristers,  above 
thrice  so  many  ;  of  youu^^  jicntlemcn,  abont  tlie  number  of  eight 
or  nine  score,  who  there  spend  their  time  in  study  of  law,  Hud  in 
conjmcndable  exercises  fit  for  gentlemen.  The  judges  of  the  law 
and  Serjeants,  being  coniinonly  above  the  number  of  twenty,  are 
equally  dit^tin^ruisiied  into  two  liiglier  and  more  eminent  houses, 
called  Serjeant's  Inn  :  all  these  are  not  far  distant  from  one 
another,  and  altogether  do  make  the  most  famous  university  fur 
profestiion  of  law  only,  or  of  any  one  human  science,  that  is  in 
the  world,  and  advanceth  itself  above  all  others,  //vantum  in/rr 
vil/t(nm  effpresjiifs.  In  which  Ilonsea  of  Court  and  Chancery  the 
readings  and  other  exercises  of  the  hiwB  therein  continually  used^ 
are  moi?t  excellent  and  behoolful  for  attaining  to  the  knowledge  of 
these  laws ;  and  of  those  things  this  taste  i<hall  sulhce^  fur  they 
would  require-,  if  they  should  be  treated  of,  a  treatise  by  itself."^ 

An  exact  notion  of  these  laborious,  almost  intcnninable, 
niootings  and  cxerci.scs  may  be  formed  from  the  very  minute 
account  in  Dugdalc.  Coke  laments  in  his  comment  on 
Littleton  (280  a),  tbat  the  nucient  readnigs  had  even  in  his 
day  greatly  degenerated,  and  had  become  rather  riddles  than 
lectures:  be  compares  the  readers  to  bipwings  who  seem  to 
be  nearest  their  nests  when  they  arc  furthest  from  tbem,  ami 
whot?e  study  was  to  lind  nice  evasions  out  of  tlie  statu te- 
Tivo  readings,  however,  that  of  Call  is  on  Scwere,  and  Bacon  s 
on  the  Statute  of  Uses,  will  ever  ix*main  lasting  monuments 
of  the  curious  industry  and  multiform  learning  that  was 
kvitjlicd  on  tbem.  Iii  requital  of  their  erudition,  not  the  Ic^i*  ^ 
welcome  to  King  James  for  a  mbcture  of  pedantry,  that 
royal  scholar,  in  the  sixth  year  of  his  reign,  made  a  muni- 
ficent grant  to  the  societies  of  the  Middle  and  Inner  Temple, 
of  the  land  and  Imildings  which  they  had  held  as  tenants  to 
the  Knights  Hospitallers,  till  the  suppression  of  the  order  lu 
the  reign  of  Ilcnry  VIIL,  and  afterwards  of  the  Crown  by 
lease.  By  these  letters  patent  (which  are  to  he  aecn  in  the 
Kolls  C^luipel),  in  wdiose  h:>ng  and  pomjjons  recital  the  four 
Inns  of  Court  receive  honourable  mention  us  Quatuor  Col* 
legia,  exij^ting  from  remote  antiquity  nnder  the  favour  of  the 
Cruwni  the  whole  of  the  land  with  all  halls,  chambers,  &c,, 
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18  granted  to  Sir  Julius  Csesar^  then  Chancellor  of  the  Ex- 
chequer^  and  fifty  others  by  name,  probably  Benchers,  but  who 
are  not  so  described,  and  their  heirs,  in  trust,  pro  hotpitacatione 
et  educatione  professorum  et  sttidiosorum  legum  Angli<B.  The 
Latin  is  more  legal  than  classical,  but  clear  enough  in  its  lan- 
guage completely  to  confute  and  overthrow  the  modem  fantas- 
tical notion  of  the  Benchers  being  a  voluntary  association  of 
gentlemen,  in  the  nature  of  a  club.  This  important  document 
has,  we  believe,  never  been  published.  It  is  a  curious  proof 
of  the  ignorance  that  has  hitherto  prevailed  concerning  the 
constitution  of  the  Inns,  that  the  late  Lord  Abinger,  upon 
Mr.  O'Connell's  motion  in  the  House  of  Commons,  May  14. 
1834,  asserted  that  the  whole  of  their  property  was  the  result 
of  subscriptions  amongst  themselves,  which  had  been  handed 
down  from  one  set  of  trustees  to  another,  and  was  in  fact  as 
much  private  property  as  that  which  belonged  to  any  gentle- 
man in  the  House!  This  statement  passed  unquestioned  I 
What  a  curious  chapter  might  be  formed  of  untenable  pro- 
positions, hazarded  for  the  edification  of  members  by  attorneys 
and  ex-attorneys  general.  What  a  startling  index  of  House 
of  Commons  law  I  but  this  we  speak  in  a  parenthesis,  or,  as 
in  the  directions  of  a  stage  play,  aside.  Very  large  revenues 
have  been  received  for  more  than  a  century  from  the  rents  of 
chambers  in  the  Temple ;  and  so  far  the  grant  pro  hospicio 
has  answered  the  wishes  of  the  royal  donor.  We  fear  that 
the  sums  expended,  pro  edueationey  bear  just  the  same  pro- 
portion to  those  laid  out  on  more  material  objects,  that 
FalstaflTs  pennyworth  of  bread  bore  to  his  enormous  quantity 
of  sack.  The  Benchers  of  the  Inner  Temple  awoke  a  few 
years  since  to  the  necessity  of  an  examination  in  the  classics 
before  admitting  students ;  but  their  predecessors,  for  more 
than  a  century  slept  the  sleep  of  death.  A  searching  ex- 
amination of  the  neglect  and  laches^  which  sufiered  so  re- 
sponsible a  trust  to  fall  into  abeyance,  should  surely  in 
prudence  not  be  invited  by  the  Benchers.  Yet  in  discussing 
their  powers^  and  functions  before  a  select  committee^  this  lax 
fulfilment,  or,  to  speak  more  accurately,  abandonment  of 
duty,  must  be  brought  prominently  forward  "  the  very  head 
and  front  of  their  offending."  The  careless  apathy  with 
which  law  studies  were  enforced  in  the  reign  of  George  I.,  is 


190  The  Bar^  the  Benchers,  and  the  Judges, 

coinplaiiicd  of  by  Wynoe  in  liia  valuable  ti^eatise  (Eiinomua), 

when  exalting  the  law  colleges, 

*'  Those  writers  who  have  called  the  IniiB  of  Court  and  of  Chan- 
cery by  the  name  of  an  university,  do  by  no  means  degrade  tlie 
term  according  to  its  more  genuine  and  strict  acce|>t4ition.  In  the 
first  place,  the  number  of  distinct  houses  ( com jrreh ending  tho$e  of 
the  Inns  of  Court  and  of  Chancery,  the  latter  of  which  ore  ia 
aubordination  to  the  former),  are  not  much  less  than  the  number 
of  coUegea.  But  many  internal  circumstances  will  much  better 
support  the  analogy.  They  agree  iii  each  having  several  degrees 
to  be  taken  by  the  professors  of  their  respective  sciencea,  in  vari- 
ous exercises  required  as  qualifications  for  those  degi'ees,  and  in 
the  original  institution  of  public  lectures,  though  a  disuse  of  these 
in  the  law  i^oeieties  has  long  made  a  breach  in  that  part  of  the 
paralleL  By  the  law  lectures  alluded  to,  I  mean  those  readjng?i 
on  statutes  that  have  been  in  ancient  times  so  great  a  channel  of 
legal  instruction, — were  dehvered  with  so  much  pomp  and 
grandeur,  and  derived  so  great  an  authority,  of  which  the  read- 
ing on  the  Statute  of  Uses  is  a  sufiicieut  instance.  Tlie  internal 
government  too  is,  as  to  its  nature  and  institution,  as  perfect  here 
as  in  colleges ;  the  treasurer  and  benchers  having  the  same  power 
*>vcr  the  members  by  "  the  orders  of  the  houses,**  as  the  master 
and  fellows  have  by  the  statutes  ol'  a  college.  If  any  thing,  their 
domeritic  policy,  though  under  an  aristocratical  form,  is  more  ex- 
tensive within  the  walls  than  it  is  in  colleges ;  because  the  Bench 
unite  the  legislative  and  the  executive  power  over  their  societic!?, 
as  they  not  only  execute  orders  in  being,  but  can  vary  their  orders 
ur  lawri  aM  occaj^ion  requires.  Our  inns  differ  from  colleges  as 
being  possessed,  1  think,  of  no  estates  exclusive  of  their  own, 
and  the  subordinate  bouses  ;  thdr  public  incomes  arising  from  f«ies 
i>n  admittance  of  memhers  and  on  taking  degrees,  from  fines  in 
nature  of  penalties  lor  not  doing  exercise  or  paying  dues,  and 
from  the  prolits  of  chambers.  The  degrees  I  mentioned  in  our 
profession  arc  those  of  .serjeant  ut  law,  bencher,  and  utter  bar* 
rister.  Blount,  in  his  exposiliou  of  the  tenii  *  utter-barrister/ 
copies  Cowell  in  the  passage  I  have  read^  as  far  as  licentiati  in 
jure  ;  he  fixes  the  period  of  calling  to  the  bar  at  seven  years,  but 
iays  nothing  of  the  silence  either  enjoined  or  pmctised  after  being 
called  ;  though  it  appears  by  the  old  orders^  made  in  James  the 
First's  time,  and  continued  till  alter  the  pllblicatior^  of  his  book, 
that  such  silence  was  in  fact  then  enjoined.  After  mentioning 
exercises  u-^ual  before  and  after  Ifeing  called,  he  adds,  *'  they  arc 
called  utter  barristers,  that  is^  pleaders  without  the  bar,  to  distin- 
i^uish  them  from  benchers,  or  those  who  have  been  readers ;  who 
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arefiometimes  admitted  to  plead  within  the  bar,  as  the  king^  queen, 
or  (urinces'  coonBel  are." 

In  exact  proportion  to  the  apathy  of  modem  Benchers 
with  regard  to  lectures  and  tuition,  was  the  over-aotive  zeal 
of  their  pains-taking  predecessors.  The  readers  to  the  Inns 
of  Chancery  ate  their  way  to  the  Bench  by  digesting  tomes 
of  black  letter.  We  learn  from  Herbert's  History  of  the 
Inns  of  Court  that  the  terms  were  sjmonymous. 

"  Also  the  benchers  are  these  utter-barristers  which,  after  they 
have  contiiiued  in  the  house  by  the  space  of  fourteen  or  fifteen 
jears,  are  by  the  elders  of  the  house  chosen  to  read  unto  all  the 
company  of  the  house  in  <me  of  the  two  principal  times  of  their 
leamingy  which  they  call  the  grand  vacation  in  summer ;  and  dur- 
ing the  time  of  his  reading,  he  hath  the  name  of  a  reader,  and 
after  o^  bencher.**  (p.  214.) 

"  The  Society  of  the  Middle  Temple,  as  well  as  the  Inner 
Temple,  consists  of  benchers,  or  such  as  have  been  readers,  an- 
ciently called  apprentices  of  the  law,  members,  barristers,  and 
students ;  formerly  denominated  utter-barristers  and'inner-barris- 
ters,  being  students  under  seven  years,  and  all  of  whom  had  their 
commons  in  the  hall.  The  government  of  the  society  is  vested  in 
the  benchers,  whose  general  meetings  to  transact  business  are 
(and  long  have  been)  dignified  with  the  name  of  parliaments,  and 
are  held  with  much  state  and  dignity."  (p.  224.) 

The  manner  of  holding  the  parliaments  is  as  follows :  — 

^  First,  the  benchers  only  who  have  been  ^readers  meet  in  the 
parliament  chamber,  which  is  at  the  lower  end  of  the  hall,  and 
take  their  place  according  to  their  seniority.  Then  the  treasurer 
for  the  time  being  sits  at  the  table  bareheaded,  and  reads  petitions, 
or  proposes  such  other  subjects  as  are  to  be  discussed ;  the  under- 
toeasurer  standing  by  as  an  attendant.  If  a  difference  of  opinion 
occursy  the  votes  are  taken  separately,  beginning  at  the  ifoungest, 
and  the  majority  determines  it.  Formerly  men  who  had  been 
called  to  the  Bench  to  read,  attended  these  parliaments  till  they 
had  fulfilled  the  office  of  reader ;  but  that  objection  was  afterwards 
dispensed  with."  (p.  229.) 

"  The  reader  was  thus  created  a  bencher.  The  first  parliament 
of  the  succeeding  term  he  was  invited  by  the  benchers ;  where 
being  come  and  modestly  taking  the  lowest  seat,  one  of  his  assist- 
ants in  a  formal  oration  declared  the  reader's  great  learning,  and 
the  expense  he  had  been  at ;  and  having  finished  this  compliment. 
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the  reader  himself,  in  another  grave  oration^  magnified  the  iiu- 
pi  IT t tint  assistance  he  hud  ckrived,  in  the  fuMlment  of  his  office, 
from  the  gentlemen  of  the  society ;  after  wlueh,  having  received 
the  thanks  of  the  Bench,  tliey  all  together  sit  down  to  supper;  at 
whkk  time  {and  not  before)  the  reader  is  an  tibsolute  and  confirmed 
hemhefy  and  hath  voice  with  the  rest  in  all  succeeding  parlia- 
ments." (p.  238.) 

**  The  office  of  reader  was  attended  with  great  expense,  insto* 
much  (says  Stowc)  vls  some  have  Bjient  ahovc  600/*  in  two  days 
le?s  thim  a  fortnight,  which  is  now  the  nsnal  time  of  reading/' 

**  It  was  not  UTiudual  for  the  uttcr-barristers  chosen  to  fine  for 
it,  like  a  modern  sheriff.  Thus  it  appears,  that  Thomas  Ciesnr 
(8  Jac,  L),  a  l)cneher  of  the  Inner  Temple,  not  having  read,  but 
fined  for  not  reading,  was  allowed  notwithstanding  to  take  hisaeat 
at  the  Bench  table*  In  3  Etizabelh,  an  order  or  bylaw  was 
made  at  the  Inner  Temple,  providing  tliat  every  bencher  not  a 
reader  should  be  at  live  moot^  in  every  term,  and  in  jVIiehaelmxis 
Term  at  six,  upon  pain  of  five  shillings  every  moot*  Fram  this  it 
is  clear  thiit  reading  was  not  th(*n  an  indispen?«aWe,  though  it  was 
undonbtedl}^  the  ui^oal  and  furniular,  preliminary  to  the  Bench,** 

When  S^lJen  was  chosen  reader  of  Lyon's  Inn  he  pa?!- 
tively  refused  to  read.  The  Benchers  of  the  Inner  Temple, 
to  punish  hi.s  eontumapy,  jjassed  an  order^  dated  Oetoher, 
1624,  which,  after  reciting  his  grievous  provocation,  de- 
elavcs  — 

'*The  masters  of  the  Bench,  taking  into  considenition  his  oflfencc 
and  contempt,  and  for  that  it  i<  without  precedent  that  any  man 
elected  to  read  in  Chancery  hath  been  discharged  in  like  ease, 
mneh  less  hath  with  such  wilfulness  refused  the  same^  have  or- 
ilei'ed  thai  he  shall  presently  pay  to  the  use  of  this  house  the  sum 
cif  20/.  for  his  tine,  ami  that  he  stand  and  he  disahlerl  ever  io  he 
('tilled  to  the  Henvh^  or  to  he  a  reader  of  this  house.  Now  at  this 
pnrii anient  the  said  order  is  confirmed  ;  and  it  i%  further  ordered, 
that  if  any  of  this  hoii^^e  whieh  hereafter  sbali  he  chosen  to  ivad 
in  Chaacery  shal!  refuse  to  read,  every  such  offender  shall  be  lined 
and  be  disabled  to  be  called  to  the  Bench,  or  to  be  a  reader  of  the 
house. 

"  Eig^ht  years  later  tlie  following  entry  appears.  —  Midiad- 
mas  Term,  1632:  — It  is  ordered  at  this  parliament  that  Mr. 
John  Selden,  one  of  the  utter-barristers  of  thia  house,  gball 
stand  enabled  and  be  etipable  of  any  preferment  in  the  hoxme  in 
?^ucb  a  manner  as  other  ulter-barristers  of  ttds  house  are,  to  nil 
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intents  and  purposes^  any  former  act  to  the  contrary  notwithstand- 
ing :  and,  accordingly,  he  was  called  to  the  bench  the  Michaelmas 
following."  * 

To  regulate  and  assist  the  Benchers  in  their  task,  then  an 
arduous  one,  of  governing  and  instructing  the  Societies  com- 
mitted to  their  charge,  various  orders  were  made  from  time 
to  time,  sometimes  by  advice  of  the  Privy  Council  and 
Judges,  sometimes  by  the  Judges  only,  and  sometimes  by 
the  Benchers,  by  advice  and  discretion  of  the  Judges,  pro- 
ceeding from  the  King's  suggestion. 

Dugdale's  valuable  work  Origines  Juridiclales  abounds 
with  passages  which  shew  that  the  Judges  made  regulations 
to  be  observed  by  the  Inns  of  Court,  not  only  respecting  the 
admission  to  the  Bar,  but  generally  regarding  the  conduct  of 
the  Members  of  the  Inn  and  the  admission  of  Students. 
Even  the  Benchers  were  treated  as  graduates  of  a  higher 
order,  and  subject  to  collegiate  regulations  like  the  rest. 
The  Inns  themselves,  it  would  appear  from  these  orders, 
were  completely  under  the  control  of  the  Crown,  and  the 
Judges  as  Visitors.  In  fact  they  had,  and  could  have  no 
powers  or  privileges  of  any  sort,  except  by  royal  favors,  or 
as  delegates  of  the  Judges.  Unless  the  Crown  had  fostered 
the  forensic  university,  it  could  never  have  risen  to  import- 
ance ;  and  the  degree  of  barrister  would  have  been  value- 
less, unless  the  Judges  had  refused  to  allow  any  to  plead  as 
advocates  who  had  not  obtained  it.  The  Common  Law 
Commissioners  observe, 

"  They  (the  Inns  of  Court)  are  voluntary  Socitjties,  which  for 
ages  have  submitted  to  government  analogous  to  that  of  other 
seminaries  of  learning ;  but  all  the  power  they  have  concerning 
the  admission  to  the  bar  is  delegated  to  them  from  the  judges ; 
and,  in  every  instance^  their  conduct  is  subject  to  their  control  as 
visitors." 

As  many  of  the  Orders  are  curious  in  themselves,  and 
most  important  vouchers  for  the  right  of  the  Judges  to  in- 
terpose, we  shall  enrich  our  disquisition  with  extracts.  The 
first  that  it  will  be  useful  to  quote  are  — 

1  SeldeD*8  Works,  Latin  Edit  Lifei  p.  10. 
VOL.  IV.  O 
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"  Orilers  neceaaarj  for  the  government  of  the  Innes  of  Court, 
estiiblislied  hy  the  f^ouimandcraent  of  the  Qixeen*B  Majesty,  with 
the  advice  of  her  Privy  CoiinsdJ,  and  the  Jufttices  of  her  Bench 
und  the  Common  Place  at  Westminster,  in  Easter  Term,  an.  16 
Regiiiae  Elizabeth  a?.,  1574. 

**  Imprimj::^,  That  no  more  in  number  be  admitted  from  hence- 
forth than  the  chambers  of  the  houses  will  receive,  after  two  to  « 
chamber.  Nor  that  miy  more  cliambers  shall  be  builded  lo  in- 
crease the  number,  saving  that  in  the  Middle  Temple  thej  maj 
convert  their  old  hall  into  chambers,  not  exceeding  the  number 
of  ten  cliambers. 

"  Item.  None  hereafter  adniitted  shall  enjoy  any  chamber,  or 
be  In  commons,  unless  he  do  exercise  moots  and  other  exercises  ot 
learning  within  three  years  after  his  admission,  and  be  allowed  a 
f^tudent  or  inner  barrister  by  the  l^enclh 

"  Item.  None  to  be  called  to  the  utter  bar  but  by  the  ordinary 
oounsell  of  the  house,  in  their  general  ordinary  counsells  in  the 
term  time."  ^ 

We  alao  find  in  Dugdale,  Orders  signed  by  five  Judges, 
and  expressed  to  be  set  down  liy  the  general  consent,  as  well 
of  all  the  Judges,  as  oi"  the  Bench  of  Gray's  Inn,  here- 
after to  be  strictly  observed  in  that  society. 

"  None  shall  be  called  to  read  in  regard  of  antiquity  or  course 
bul  such  as  are  men  of  good  sufficiency  for  their  learning,  credit, 
aiid  integrity  to  serve  in  the  comiaonwealth ;  and  none  J^hall  be 
admitted  to  rtad  sijight  that  hath  not  Ix^en  a  continuer,  both  io 
four  terms  and  two  readings,  by  the  space  of  one  whole  year  nciti 
before  hh  reading;  and,  nevertheless,  it  is  not  meant  but  tli^ir 
Hi-Tviijg  two  vacations  after  the  reading,  according  to  former  orders, 
whall  stantl  and  continue. 

"The  readers  in  Court  and  Chancery  shall  make  their  cum 
short,  iK.t  containing  above  three  points  ;  and  these  in  reading  b 
conrt  as  much  upon  the  statutes  as  may  be. 

**  The  pleadings  in  moots,  both  in  the  hall  and  library  and  Inm 
of  Chancery,  by  the  inner  barristers,  shall  be  rehearsed  without 
book,  and  in  nowiso  read;  and  so  lilvcwiae  by  the  first  of  the  utter 
barristers,  and  by  the  puisne  of  the  bench,  lie  he  reader  or  other- 
wise  J  and  not  to  go  to  the  case  without  the  pleading  recited.^ 

TW  JudgcH  appear  to  have  made  regulations  as  well  bcfon- 
Its  alter  admission, 

"At  Serjeants'  lime,  20  Junii,  anno  38  Eliz.— It  was  agreed 
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b]r  all  the  Jodges^  by  the  ItfMDt  of  the  benchers  of  the  four  Innes 
of  Co)ai%  that  her^ilter  none  should  be  admitted  into  Innes  6f 
Court  till  he  may  have  a  chamber  within  the  house. 

"  That  the  readers  hereafter  be  chosen  for  their  learning^  for 
their  duly  keeping  of  the  exercises  of  their  house^  for  their  honest 
behaviour  and  good  disposition,  and  such  as  for  their  experience 
and  practice  be  able  to  serve  the  commonwealth, 

"  7^at  no  benchers  be  called  but  such  as  be  fittest  both  for 
their  leamingy  practice,  good  and  honest  conversation  ;  and  that 
ikeg  call  not  to  the  bench  too  often,  but  very  sparingly,  in  respect 
if  the  great  multitude  that  there  be  already/* 

Then  follows  an  extraordinary  Order  of  Council,  1  Jac., 
which  the  Judges  had  not  before  them  in  Wooler's  case :  — 

"  We  haTing  received  the  King's  Msjestie's  pleasure  and  express 
commandment  by  the  Right  Honourable  Sir  John  Popham,  Enight^ 
Lord  Chief  Justice  of  England^  and  the  rest  of  the  Judges,  that 
none  be  from  henceforth  admitted  into  the  society  of  any  house  of 
Court  that  is  not  a  gentleman  by  descent,  do  now  therefore  order, 
that  from  henceforth  none  shall  be  admitted  in  this  society  con- 
trary to  the  said  commandement  of  the  King's  Majesty." 

This  Minute  prohibiting  the  admission  of  the  Commonalty 
as  Students  is  signed  by  Coke,  Bacon,  and  three  Common 
Law  Judges. 

Cunningham,  in  his  Antiquities  of  Inns  of  Court,  cites  an 
order  33  Eliz.  made  by  the  Chief  Justice  and  all  the  residue 
of  the  JudgjBs  of  both  benches,  and  the  Barons  of  the  Ex- 
chequer. ^^  We  perceiving  that  the  late  examples  of  short  and 
few  readings  are  so  dangerous  as  they  are  not  longer  to  be 
suffered,  have  thought  it  very  necessary  that  the  same  read- 
ings and  charges  of  the  reader  shall  be  from  thenceforth  used 
as  followeth."  They  then  regulate  the  number  of  readings, 
charge  of  baking,  bucks,  &c. 

^' And  the  said  justices  do  think  it  meet  that  the  said  reader 
ihonld  be  advised  by  the  benchers  of  their  houses  not  only  in  the 
proportion  of  their  own  diet,  but  also  what  number  of  guests  and 
what  sort  they  should  bid  to  their  taUe  during  their  reading,  to 
the  intent  that  a  mediocrity  may  be  used  frugally,  without  ex- 
cess." 

By  the  general  orders  of  36  Eliz.  addressed  to  all  the  inns, 
it  b  ordered — 
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"  5.  That  before  any  be  called  to  read,  a.  note  of  the  names  of 
tbrce  or  four  next  in  titrn  to  road  be  delivered  to  the  justices  of 
the  lionse  where  the  same  shall  be ;  and  in  defjiult  of  siicb  justice, 
to  the  chief  justices  and  chief  baron  for  the  time  being;  io  the 
end  that  thei/  ma  if  give  their  admce  the  rein  J" ' 

It  would  seem  that  the  Judges  did  not  issue  the  ungallant 
order  23  Eliz.,  that  uo  laundress  nor  women  called  victuallers 
should  thenceforth  conic  into  the  gentlcraen'd  chambers  of 
the  society  unless  tliey  were  full  forty  years  of  age ;  or  5  Car. 
1.,  that  no  women  be  suffered  to  be  in  the  chapel  of  Gray's 
Inn  at  any  time.  There  was  an  order,  Iiowcvcr,  made  by  all 
the  Judges  for  all  the  Inns  of  Court,  1  Eliz.,  which  would 
have  gladdened  the  heart  of  the  lute  Mr,  Justice  Park,  that 
no  fellow  of  their  Society  should  wear  a  beard  above  a  fort- 
night's growth  ! 

The  last  orders  we  meet  with  which  received  the  Banction 
of  the  Judges  were  made  in  1G64  by  the  Right  Honorable 
tlie  Lord  High  Chancellor  of  England,  and  all  tlie  Judges  of 
both  Benches,  and  Barons  of  the  Exchequer^  by  the  command 
of  the  King's  Majesty,  signified  by  the  Lord  Chancellor  for 
the  government  of  the  Inns  of  Court  and  Chancery. 

"  That  the  Innes  of  Chancery  shall  hold  their  government  sub- 
ordinate to  the  benchers  of  every  of  the  Innes  of  Court  to  wliich 
thty  belong,  and  that  the  benchers  of  every  Inne  of  Court  make 
laws  for  governiug  them  as  to  keeping  commons,  and  attending 
ami  per  funning  exercises,  according  to  furnier  usage.  And  in  case 
any  attorney,  elerkc,  or  officer  of  any  court  of  justice,  being  of 
any  of  the  lunes  of  Clianccry,  shall  withstand  the  directions  given 
by  the  benchers  of  the  court,  upon  complaint  thereof  to  the  judges 
of  tl;e  cotirt  in  which  he  shall  serFC,  he  shall  be  severely  punished^ 
either  by  fortjudglng  from  the  court,  or  otherwise,  as  the  case  sliall 
deserve/' 

*•  9.  That  the  benchers  hereafter  be  chosen  for  their  learning, 
for  theii"  duly  keeping  of  tlie  exercises  of  their  housc^  for  their 
honest  behaviour  and  goo*l  dispo&ilion^  such  as  for  their  ex|>eri- 
ence  and  practice  be  of  best  note  and  best  able  to  serve  the  king- 
douic ;  and  if  any  refuse  to  read,  then  they  do  undergo  such  fine 
and  eerisure  n^  the  licnchers  and  readers  sliall  think  fit  tr»  lay  upon 
them  i  whUiK  if  ihey  nhall  refuse  to  pay  or  pcrfoi-m,  then,  upon 
complaint  to  the  judges,  such  course  to  be  taken  by  them  as  Bhall 
enforce  them  to  the  performance  thereof 
•  Uugdttle,  p.  315 
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^'  11.  That  no  benchers  be  called  but  such  as  be  fittest  both  for 
their  learning,  practice,  and  good,  honest  conversation;  and  thcU 
they  call  not  to  the  bench  too  often,  but  very  sparingly,  in  respect 
of  the  great  multitude  that  be  cdready.*' 

Within  four  years  from  the  date  of  the  last  of  these  orders 
the  Judges  found  themselves  compelled  to  assert  their  au- 
thority. The  case  is  remarkable  in  itself,  is  amusingly  told 
by  [Roger  North  in  his  Life  of  Lord  Guildford,  and  furnishes 
an  exact  precedent  for  the  interposition  of  the  Judges  on  the 
present  occasion. 

"  Upon  his  lordship's  being  made  of  the  Sling's  counsel,  there 
happened  a  dispute  in  his  society  of  the  Middle  Temple,  which 
ended  fovourably  to  him,  and  augmented  his  reputation  in  West- 
minster HalL  The  rulers  of  the  society,  called  benchers,  refused 
to  call  his  lordship  after  he  was  King*s  counsel  up  to  the  bench ; 
alleging  that  if  young  men,  by  favour  so  preferred,  came  up 
straight  to  the  bench,  and  by  their  precedence  topped  the  rest  of 
the  ancient  benchers,  it  might  in  time  destroy  the  government  of 
the  society.  Hereupon  his  lordship  forebore  coming  into  West- 
minster Hall  for  some  short  time,  hoping  they  would  be  better 
advised ;  but  they  persisting,  he  waited  upon  the  several  chiefs, 
and  with  modesty  enough  acquidnted  them  of  the  matter,  and  that 
as  to  himself  he  would  submit  to  anything ;  but  as  he  had  the 
honour  to  be  his  Majesty's  servant,  he  thought  the  slight  was  upon 
the  Eong,  and  he  esteemed  it  his  duty  to  acquaint  their  lordships 
with  it,  and  to  receive  their  directions  how  he  ought  to  behave 
himself^  and  that  he  should  act  as  they  were  pleased  to  prescribe. 
They  all  wished  him  to  go  and  mind  his  own  business,  and  leave 
this  matter  to  them,  or  to  that  effect.  The  very  next  day  in 
Westminster  Hall,  when  any  of  the  benchers  appeared  at  the 
courts,  they  received  reprimands  from  the  judges  for  their  inso- 
lence, as  if  a  person  whom  his  Majesty  had  thought  fit  to  make 
one  of  his  counsel  extraordinary  was  not  worthy  to  come  into  their 
company ;  and  so  dismissed  them  unheard,  with  a  declaration  that 
until  they  had  done  their  duty  in  calling  Mr.  North  to  the  bench, 
they  must  not  expect  to  be  heard  as  counsel  in  his  Majesty's 
courts.  This  was  English ;  and  that  evening  they  conformed,  and 
so  were  reinstated.  It  is  one  of  the  properties  of  an  aristocracy 
to  hate  that  any  persons  should  come  among  them  but  of  their  own 
choosing.  I  have  heard  that  since  the  Revolution,  whereby  (as  they 
termed  it)  they  were  manumised,  they  have  not  called  any  of  the 
King's  counsel  extraordinary  (who  are  now  become  numerous)  to 
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tlie  bench,  wliich  shows  the  different  walks  some  matterg  will  take 
ill  different  times/* 

Wliat  truth  there  may  be  in  this  nmiour,  lit>w  far  the 
Jacobite  prejudices  of  Sir  Bailholoinew  Shower  may  have 
hifluenced  his  brotlicr  Benchers  to  outvote  the  afhnis.«^ioii  of 
a  Williamitc  candidate,  we  know  not ;  the  case  which  he  cit^ 
is  exactly  in  point* 

The  Judges  made  use  of  no  idle  threat  when  they  declared 
that  they  woukl  not  hear  the  King's  counsel,  for  their  order 
ill  the  reign  of  Charles  L  1:5  expref's ;  "^  And  such  reader  aa 
shall  break  any  of  the  orders  aforesaidj  shall  not  be  suffered 
to  practise  at  any  Bar  at  Westminster,  a.  d.  1627*"  When  we 
remember  how  admirably  the  Coitrta  were  constituted  at 
that  time,  to  suppose  tliat  the  chiefs  nsnrped  an  atithority 
beyond  the  Law%  wonid  l>e  a  gratuitous  and  unfounded  as- 
persion  on  their  learning  and  integrity.  Kelynge  wag  then 
Chief  Justice  of  the  Kiiig*8  Bench,  Vaughan  of  the  Comnioa 
Picas,  and  Hale  Chief  Baron. 

It  has  been  urged  that  there  is  no  precedent  since  1668  of 
the  Judges  interposing  with  retcrence  to  the  election  of 
Benchers;  but  the  answer  is  plain  that  no  case  requiring 
such  interposition  appears  to  have  been  properly  brought 
before  them,  and  tliat  if  the  jurisdiction  ever  exietedj  it  is 
not  in  their  power  to  abdicate  it.  Neither  they  nor  any  of 
their  predecessors  could  have  done  so:  now;,  that  the  j mis- 
diction  did  exist  once,  is  proved  to  demonstration  from  the 
general  orders ;  for  the  Judges  w^ho  made  those  orders  had 
impliedly  the  power  to  enforce  them ;  and  in  those  ordei^s,  as 
ah'cady  seen,  the  qualifications  of  Benchers  arc  carefully  pre- 
scnbed.  Suppose,  inistcad  of  choosing  new  colleagues  for 
their  learning  and  due  performance  of  the  exercises  of  the 
innsj  the  l^ench  had  looked  exclusively  to  convivial  qualities  — 
Would  the  Judges  have  remained  quiescent,  and  suftbred  an 
entirely  new  sort  of  delegates  to  excrciee  the  powers  intended 
for  the  leaders  of  the  ]iar?  The  conduct  pursued  by  the 
Judges  in  the  time  of  Kelynge,  Vaughan,  and  Hale,  proves 
that  thcr  would  not.  Though  the  interposition  of  the 
Judges  does  not  appear  to  have  been  called  for  by  any 
further  act  of  coutuiuaey  on  the  i>art  of  the  Bench,  their 
authority  as  visitors  to  control  any  violation  of  rule,  or 
correct  any  abuse,  appears  to  have  been  recognized  by  the 
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Courts  of  Law  and  Equity  on  several  occasions.  It  will  be 
no  uninteresting  study  to  trace  them  in  their  otder. 

The  first  in  point  of  time  is  Booreman's  Case  quuntly  and 
juthily  reported  in  March,  p.  177.,  HH.  Term,  17  Car.  1. 
Booreman  was  a  barrister  of  one  of  the  Temples,  and  was 
expelled  the  house,  and  his  chambers  seized  for  non-payment 
of  his  commons,  whereupon  he  by  Newdigate  prayed  his  writ 
of  restitution,  and  brought  the  writ  into  Court  ready  framed ; 
which  was  directed  to  the  benchers  of  the  said  society ;  but  it 
was  denied  by  the  Court,  because  there  is  none  in  the  Inns  of 
Court  to  whom  the  writ  can  be  directed,  because  it  is  no 
body  corporate,  but  only  a  voluntary  society,  and  submissive 
to  government ;  and  they  were  angry  with  liim  for  it,  that 
he  had  waived  the  ancient  and  usual  way  of  redress  for  any 
grievctnces  in.  the  Inns  of  Court,  which  was  by  appealing  to 
the  Judges,  and  would  have  him  do  so  now. 

The  next  case  tending  to  prove,  that  for  all  disputes  and 
complaints  within  the  Inn,  redress  is  first  to  be  sought  from 
the  Benchers,  and  in  the  event  of  failure,  from  the  Judges, 
is  reported  in  Keble,  whose  proverbial  inaccuracy  may 
account  for  the  lax  decision  that  an  appeal  lies  first  to  the 
Chief  Justice,  then  to  the  Chancellor.  It  is  the  case  of 
Clement's  Inn,  13  Car.  2.  The  Master  and  Society  moved 
for  restitution  to  a  chamber  upon  a  forcible  entry,]which  was 
granted :  but  the  Court  would  not  meddle  with  the  cause, 
but  ordered  the  young  men  to  submit  and  appeal  to  their  Inn 
of  Court,  and  thence  to  the  Chief  Justice,  and  thence  to  the 
Lord  Chancellor,  and  they  allowed  a  society  may  seize  a 
chamber  for  non-residence  or  want  of  commons  of  any  man, 
and  would  have  laid  one  or  two  of  the  assistants  by  the  heels 
till  restitution  and  conformity,  but  would  not  determine  the 
right  of  any  chamber  there ;  but  unless  possession  was  de- 
livered this  day,  they  ordered  a  tipstaff  to  do  it. 

There  was  a  case  decided  by  the  Master  of  the  RoUs, 
Rakestraw  and  another  v.  Brewer  (2  P.  Williams,  510.), 
that  a  bill  in  Equity  will  not  lie  to  redeem  a  mortgage  of 
chambers  in  the  Inns  of  Court;  but  the  plaintiff  must  apply 
to  the  Bench,  and,  if  not  redressed  there,  then  to  the  Judges 
of  the  Society :  secus,  if  on  application  to  the  Bench,  they 
refer  the  plaintiff  to  his  remedy  in  Equity  —  a  foolish  rea- 
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son  to  give*  The  next  authority  in  the  Equity  Courts  is 
very  important,  Cnnnmgliiini  v,  Wegg  and  others,  2  Browne 
Kep.  by  Belt.  240.  (July  1787.) 

"  Bill  by  a  member  of  Gray's  Inn  against  the  benchers,  for  m. 
account  of  monies  paid  for  tlie  reiniwiil  of  grants  of  chamber^  anil 
that  the  society  might  be  decreed  to  renew  the  jilaintiff's  term  iu 
several  set^  of  chambers. 

'*  Deftjndants  pleaded  that  there  arc  four  law  societies  (enunie- 
rating  them),  one  of  which  is  called  Gray's  lun,  and  stated  it  to  be 
a  voluntary  society,  governed  by  benchers,  who  make  rides  for  the 
regulation  of  the  society  and  l!ic  letting  of  the  chamber^  &c., 
subject  io  an  appeal,  ««  f^^-*<?  *>/"  dhpntcs^  to  the  Lord  Chancefhr 
and  (he  itrelve  Jtfdgea.  3Mr.  Attorney-General  and  Mr,  Lloyd  in 
support  of  the  plea.  The  societies  for  tlie  gttuly  of  the  law  arc 
mere  private  voluntary  societiei^,  rejr^lated  by  their  respective 
benchers,  and  not  liable  to  account  in  this  court.  Where  two 
members  have  a  di^^puti?  between  themselves,  the  benchers  arc  the 
proper  forum  to  decide  it.  ffliere  the  dispute  is  between  the  so- 
ciety  and  a  member,  the  appeal  is  to  the  twelve  Judgea,  There  is 
no  instance  of  any  of  tiie  courts  interfering,  either  with  respect  to 
ealliug  to  the  hai\  or  the  interior  government  of  the  society  ;  ou 
the  contrary,  the  courts  have  always  i-efused  to  interfere.  1  Keble, 
135.;  Booreman's  Case,  March,  177*;  2  Wilhams,  511.;  Harfa 
Case,  Douglas,  340. 

**  Mr.  Mansfield,  Mr*  Seottv  and  Mj\  Kichards  for  the  plaintilT. 
The  plea  cannot  be  good  as  a  plea  to  the  jurisdiction.  It  avoids 
the  jurisdiction  of  this  court  without  pointing  out  anotlicr  forum; 
for  it  appears  that  in  all  qucstiouii  the  tirst  forum  is  the  beneh 
itself,  and  there  is  an  apjical  only  to  the  judges,  who  have  no 
original  jurisdiction.  It  is  impossible  to  go  to  the  judges:  how 
should  they  decide  upon  the  rights  of  individuals?  and  if  they 
deeide,  how  can  they  enforce  the  execnUon  of  their  sentence? 
What  officer  have  they  iu  the  present  case  to  take  the  account? 
What  remedy  can  they  apply,  if  they  should  tliink  the  plaintiff 
entitled  to  have  his  money  returned  ?  cnn  they  take  tlie  defendant'* 
goods  in  execution?  It  is  iinjmssible  they  slioidd  exercise  the 
jurisdiction.  The  plea  ought  to  point  out  a  competent  forum,  and, 
not  having  done  so,  it  must  be  overruled. 

*'  Lord  Chancellor.  It  is  a  good  jdea.  Tliere  is  no  iustance  of 
a  suit,  either  relative  to  the  discipline  or  the  property  of  chambers 
in  an  Inn  of  Court.  Hie  defendunts  sat/^  as  Jar  as  ihtff  hate 
acled^  Ihe^  are  liable  to  the  jnrisdictwn  of  the  judges.  It  is  a 
claim  among  persons  liaving  pri\  ilege** ;  tlierefore  this  is  not  the 
proper  juiis diction.  —  Plea  allowed." 
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The  conclusion  to  which  Lord  Thurlow  came  had  been 
previoudy  adopted  by  Lord  Mansfield  in  the  memorable  case 
oMHafTv.  The  Benchers  of  Gray's  Inn,  (Pasch,  20  Geo.  3. 

r  reported  in  Douglas,  V.  1.  P.  353.)  The  Chief  Justice 
enuntiated  as  a  clear  principle,  that  ^*  all  the  power  of  the 
Inns  of  Court  concerning  admission  to  the  bar  is  delegated  to 
them  from  the  Judges,  and  that  in  every  instance  the  conduct 
of  those  societies  is  subject  to  the  control  of  the  Judges  as 
visitors.  A  mandamus  will  not  lie  to  compel  the  Masters  of 
the  Bench  of  an  Inn  of  Court  to  call  a  candidate  to  the  bar. 
From  the  first  traces  of  the  existence  of  the  Inns  of  Court, 
no  example  can  be  found  of  an  interposition  by  the  Courts  of 
Westminster  Hall  proceeding  according  to  the  general  law  of 
the  land ;  but  the  Judges  have  acted  as  in  a  domestic  forum. 
If  a  person  conceive  himself  to  be  aggrieved  by  the  Benchers 
of  an  Inn  of  Court  in  reftising  to  call  him  to  the  bar,  or  in 
disbarring  him,  it  seems  that  the  proper  application  for  redress 
is  a  petition  of  appeal  to  the  twelve  Judges,  to  be  assembled 
for  that  purpose,  and  approved  and  subscribed  by  such  Judges, 
or  any  eight  or  more  of  them."  In  consequence  of  this  opinion. 
Hart  afterwards  applied  by  petition  of  appeal  to  the  twelve 
Judges,  and  on  the  15th  of  November,  21  Geo.  3.,  he  was 
heard  by  his  counsel,  Morgan  and  Lind.  A  certificate  was 
laid  before  the  Judges  from  the  treasurer  and  benchers  of 
Gray's  Inn,  in  which  they  set  forth  that  they  had  not  refused 
to  call  him  to  the  bar  merely  because  he  had  been  discharged 
by  the  insolvent  act  (although  they  stated  that  the  society  of 
Lincoln's  Inn  had  been  of  opinion  that  this  was  a  suflScient 
cause),  but  because  it  appeared  to  them,  from  a  memorial  of 
his  own,  that  he  had  knowingly  become  security  for  money 
borrowed  by  others  to  a  much  greater  amount  than  he  was 
able  to  answer.   The  Judges  were  unanimous  in  rejecting  the 

.  petition. 

Though  the  Judges  presided  in  their  domestic  forum  about 
a  dozen  times  during  the  interval  to  decide  disputes  respecting 
calls  to,  or  dismissals  from,  the  bar,  nearly  half  a  century 
elapsed  before  their  attention  in  Court  was  again  called  to 
the  subject. 

When  the  Benchers  of  Lincoln's  Inn  arbitrarily  refused  to 
admit  Mr.  Wooler  as  a  student  on  account  of  his  having 
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formerly  edited  a  seditious  work,  "  The  Black  Dwarf,*^  lie 

appeidcd  to  the  JiidgeB;  but  fiiiled  in  hb  nppeal,  being  a 
gt ranger  without  the  gjites.  The  Judges,  we  fiud  from  the 
report,  4  Barn.  &  Cress.  855.,  admitted  their  power  as  visitoniEj 
but  limiteil  it  to  cases  iu  which  all  the  parties  were  actually 
admitted  lueiubers  of  the  iuii.   Abbot,  Chief  Justice,  eays: — 

'^  If  the  party  now  applying  to  the  Court  were  an  actually  ad- 
mitted member  of  tlie  eocietyj  and  had  acquired  an  inchoate  right 
capable  of  being  perfecterl,  it  might  tiien  be  fit  for  thia  Court  (hi 
the  absence  of  any  otlier  remedy)  to  interfere  by  mandamus  in 
order  to  perft^cttlmt  right ;  but  if  the  particular  society  improperly 
refuse  to  call  a  particular  member  to  the  bar,  the  remedy  is  not  by 
mandamus,  but  by  appeal  to  the  twelve  Judges."  He  cites  the 
dictum  of  Lord  JIaiislit4d,  that  the  Iiims  were  voluntary  societies 
which  for  ages  have  submitted  to  goveruiuent  iinalogous  to  that  of 
other  seminaries  of  learning,  and  then  adds,  according  to  the  report 
in  Dow  ling  and  Uyland,  vol.  vii.  p.  363.,  whicb  is  morti  full  than 
tlie  report  in  Barnewull  and  Cresswcll :  **  The  expression  suhmU- 
iiffff  io  govcrnmetUy  murft  be  understood  to  mean  a  submissioo  to 
the  rules  and  regulations  of  the  society  itself  for  the  government 
of  its  members,  after  they  have  been  admit  ted  into  the  association. 
ITie  submission  there  alluded  to  is  to  government  as  exercised  by 
the  heads  of  the  partieiihir  society  over  actitaOy  atbnittcd  members. 
But  even  tvhere  an  actuaUf/  ftdmifted  memhtr  has  reason  to  com* 
plain  of  ttnif  act  dnne  or  Oiniifed  to  he  done  btf  the  heads  of  the 
SQcirf*/^  (he  ttcclre  Jt(df/es  acf  as  visitor.^  in  the  nature  of  a  dome^c 
forum^  ai]d  may  direct  what  is  proper  to  be  done  in  the  matter 
which  h  the  subject  of  complaint." 

I^lr*  Justice  IJltledaie  concurs  iu  the  propriety  of  discharging 
the  rule  lor  a  miinthunns,  but  makes  an  important  observation, 
**  The  interference  of  the  Judges  at  tlie  instance  of  those  members 
of  tlie  societies  whom  the  benchei's  had  refused  to  call  to  the  bar 
was  perfectly  right,  because  a  member  who  had  been  suffered  to 
incur  expense  with  a  view  of  being  called  to  the  bar,  thereby  ac- 
quires au  inchoate  right  to  be  called,  and,  if  the  benchers  refuse  to 
call  him,  they  ought  to  assign  a  reason  for  so  dotng ;  and  if  there 
be  no  renson,  or  au  insiiilicient  one,  then  the  member  who  has  ac- 
quired such  inchoate  right  is  entitled  to  have  that  right  perfcctod-** 

Ap]dylug  this  argument  to  the  case  before  us,  wc  may  say, 
"  A  queen's  counsel  bus  ac(|utred  by  his  patent  an  inchoate 
right  to  be  called  to  the  bench  table^  and  if  the  benchers  rc- 
^Hm  to  call  him,  they  ought  to  assign  a  reason  for  so  doing; 


The  Bavy  the  Bt^hersy  and  the  Judges.  203 

and  if  there  be  no  reason^  or  an  insufficient  one,  then  the 
Queen's  counsel  who  has  acquired  such  inchoate  right  is  enti* 
tied  to  have  that  right  perfected. 

Perhaps  we  may  bo  excused  for  remarking  on  the  case  of 
the  Benchers  of  Lincoln's  Inn,  that,  though  it  affirms  the 
principle  for  which  we  contend,  there  may  be  a  grave  doubt 
whether,  if  the  attention  of  the  Court  had  been  called  to 
the  General  Orders  and  decided  cases,  they  would  have  r^ 
fused  to  hear  the  complaint  of  one  who  asserted  his  right  to 
admission:  with  a  natural  love  of  ease,  they  seem  to  have 
shunned  the  imposition  of  an  irksome  duty.  A  slight 
sottpgon  of  the  same  feeling  may  be  excited  by  the  last  re* 
ported  case  upon  the  subject  of  their  interference  as  Visitors, 
R.  V.  Barnard's  Inn,  5  Adolphus  and  Ellis,  p.  17.,  where  a 
Rule  for  a  Mandamus  to  the  Principal  and  Antients  of  Bar* 
nard's  Inn  was  applied  for  to  admit  nn  attorney.  The  Court 
decided,  rather  evasively,  that  there  was  nothing  on  the  face 
of  the  affidavits  which  gave  them  authority  to  interfere. 
The  principle  of  their  general  power  as  Visitors  was  in  both 
cases  admitted;  and  necessarily  —  for  their  power  is  only 
coexistent  with,  and  subject  to  the  right  of  appeal.  In  the 
terse  language  of  Tacitus,  we  may  say  *  Pereunte  obsequio 
etiam  imperium  intercidit.'  This  right  was  expressly  con- 
ceded by  some  of  the  Benchers,  and  recognised  by  the  Law 
Officers  of  the  Crown  upon  a  memorable  debate  in  the  House 
of  Commons.  The  Bar  of  Lincoln's  Inn,  on  the  motion  of 
Mr.  Cliffi>rd,  a  somewhat  eccentric  person,  had  submitted  a 
motion  to  the  Bench,  which  was  adopted,  with  Lord  Erskine 
in  the  chair,  and  declared  as  a  bye-law,  **  that  no  person  who 
has  written  for  hire  in  the  newspapers  shall  be  admitted  to 
do  exercises  to  entitle  him  to  be  called  to  the  bar."  Against 
this  rule  of  an  oligarchy,  Mr.  Farquharson  presented  a  peti- 
tion to  the  House,  February  23,  1810,  complaining  that  the 
Benchers  of  Lincoln's  Inn  had  violated  the  principles  of  the 
constitution,  and  usurped  the  powers  of  the  Legislature. 
Upon  this  petition  Mr.  Sheridan  declaimed  with  much  effect, 
and  founded  a  motion  that  it  should  be  referred  to  the  Stand- 
ing Committee  of  Courts  of  Judicature.  The  Solicitor  Ge- 
neral (Garrow)  maintained  that  the  twelve  Judges  had  a 
jurisdiction  not  merely  to  redress  the  individual  aggrieved  by 
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the  rule  in  queMiorij  but  to  reverse  the  rule  iUelf,  Sir  J. 
Aiistruther^  as  a  hcocher  of  Lincoln's  lun,  hoped  the  ho- 
noruble  geutleiujin  would  not  press  his  proijosition,  which  he 
deemed  an  improper  and  unnecessary  interference  with  the 
Benchers  in  the  government  of  the  Society^  et^peciallv  as  an 
appeal  might  bring  the  particular  ease  to  the  revision  of  the 
twelve  Judges.  The  Attorney  General  (Gibbs)  opposed  the 
niotion,  because  there  was  a  legal  remedy  by  application  to 
the  twelve  Judges,  to  prove  which,  he  read  a  case  from 
Douglas'  Reports,  and  therefore  the  interposition  of  Parlia- 
ment would,  in  his  judgment,  be  premature  and  improper, 
Upm  an  nmlorstanding  that  this  very  ubnoxious  bye  daw 
would  be  repealed  forthwith,  as  it  almost  immediately  was, 
the  motion  was  withdrawn,  *  The  right  of  the  Judges  to  in* 
terpose  was  conceded  by  every  lawyer  who  spoke,  and  there 
seems  no  valid  distinction  between  the  right  of  a  student  to 
obtain  the  privileges  of  the  Eai',  and  the  barrister's  right  to 
retain  his  privileges,  of  which  an  acrjuired  inclmatc  right  by 
virtue  of  his  pateutj  to  becouxe  a  Muster  of  tlie  Bench,  unless 
rejected  by  the  majority,  is  not  the  least.  However  reluctant 
to  assume,  we  cannot  suspect  that  the  sages  of  the  law  will 
abandon  their  jurisdiction. 

The  orders  and  cases  prove,  that  where  a  member  lias  a 
grievance,  tlie  Judges  will  hear.  When  the  Bench  was  a 
degi-ee,  a  quahfication  for  advancement  and  office  of  truet, 
the  Bench  might  select  four  for  readers,  and  ui>on  just  cuu&c 
of  dislike,  pa?s  over  any  wliom  tliey  held  not  fit.*  But  the 
justice  of  the  cause  was  matter  of  ap])cal  from  the  ParHa- 
nient  to  the  Judges,  and  where  they  passed  over  a  Bencher 
without  just  cause,  we  have  seen  in  Lord  Guililford"8  case 
liow  peremptorily  the  Judges  overruled  their  scruidcs.  The 
Bench  is  still  a  place  of  trust,  of  dignity,  and  of  profit,  the 
Benchers  beijig  entitled  to  chambers  according  to  seniority* 
It  would  be  suiaedluous  to  argue  that  the  loss  is  no  grievance ; 
and  if  it  he  one,  liord  Mansfield  says,  *'  fur  any  grievance  in 
the  Inns  of  Court  the  usual  way  of  redress  is  by  apj>ealing 
to  the  Judges."  The  manner  in  which  the  Bejich  in  their 
parliament  exercise  any  jiower  over  nieuibers,  nniy  form  the 
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Tlu  Bar,  the  Benclieriy  and  the  Judges.  205 

subject  of  enquiry.  In  their  general  orders  the  Judges  were 
as  particular  regarding  calls  to  the  Bench,  as  calls  to  the  Bar, 
Even  were  there  no  general  orders,  no  reported  cases, 
no  recognition  of  authority  by  the  Benchers  in  debate,  by  the 
ample  admission  that  the  Common  Law  Judges  are  general 
Visitors  of  the  Inn,  they  acquire,  from  their  character  as 
Vi^tors^  power  to  redress  the  grievance  complained  of. 
(St  John's  C!ollege  v.  Todrington,  1  Burr.  200.)  "  A  ge- 
neral visitor  has  all  incidental  power.  The  power  of  judging 
and  giving  relief  upon  complaints  and  appeals  is  incident  to 
the  office  of  general  visitor."  He  has  authority  upon  refusal, 
to  admit  a  FeUow  as  well  as  upon  ouster.  (4  Mod.  369.)  In 
K.  V.  St.  John's  College,  Cambridge  (4  Mod.  241.),  Lord 
Holt  says : — "  The  visitor  is  the  proper  judge  of  the  private 
laws  of  the  college,  and  is  to  determine  offences  against  those 
.  laws."  There  must  be  a  right  of  appeal  against  the  governing 
body,  that,  if  they  have  erred,  the  party  may  have  right  done 
him,  or  if  they  have  acted  according  to  the  rules  of  law,  that 
their  acts  may  be  confirmed.  We  have  dwelt  longer  on  the 
power  of  the  Judges  as  Visitors,  to  correct  the  obnoxious 
bye-law  complained  of  than  on  the  bye-law  itself,  for  its 
deformity  is  too  manifest  to  require  much  comment  Strictly 
speaking,  the  rule  is  not  a  bye-law  the  Society  not  being  a 
Corporation,  but  is  in  the  nature  of  one,  and^upon  principles 
of  common  law  may  be  considered  bad.  That  a  single  Fellow 
should  possess  an  absolute  veto  upon  the  election  of  Fellows^ 
and  exercise  that  veto  in  secret,  is  a  stronger  instance  than 
that  given  by  Ayliffe  of  a  bad  bye-law.  (Phillimore's  Bum, 
Title,  College.)  In  the  case  of  R.  v.  The  College  of  Phy- 
sicians,  7  T.  R.  287.,  Lord  Kenyon  says, — **  The  principd 
groimd  on  which  it  was  said  in  4  Burr,  2199.,  that  the  bye- 
laws  of  the  college  were  bad  was,  that  they  interfered  with 
their  exercising  their  own  judgment,  and  prevented  them 
from  receiving  into  their  own  body  persons  known  or  thought 
by  them  to  be  really  fit  and  qualified,  and  if  we  had  found 
that  that  objection  existed  in  this  case,  I  should  have  thought 
it  fatal."  The  date  of  the  bye-law  here  is  kept  a  mysterious 
secret ;  but  we  conjecture  that  it  must  have  sprung  up  sub- 
sequent to  the  Revolution,  in  the  noxious  heat  of  party  strife, 
and  for  some  private  purpose,  at  a  time  when  the  Bench 
began  to  slumber  over  their  trusty  and  the  Judges  had  ceased 
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aetiviily  to  interfere.  But  be  the  date  what  it  niay>  tio 
length  of  tiiiie  am  legalise  a  b^id  byc-Iaw.  (R.  t\  Ashwell, 
12  East,  p.  22.) 

It  la  not  necessary  for  dctemiining  the  question  of  appeal 
that  the  bye-law  should  be  absolutely  illegal  and  void. 
Suffice  it  tluit  the  rule  is  arbitrary,  suspicious,  Ulibeml,  open 
to  niisconetruction,  liable  to  abuse,  universally  condemned, 
unlike  that  law  of  Stephen,  of  which  a  monkish  historian 
informs  us, — "  Eo  nmgis  Icgis  virtus  invaloit,  quo  ampliiis^ 
earn  nltebatur  inipietas  infirmarc." 

Accuser,  witness,  ji>dge,  a  single  Bencher  under  this  bye- 
law  may  lead  liis  colleague^ii  to  condemn  without  hearing,  and 
yet  be  utterly  mistaken.  As  it  revives  the  penalties  of  an 
attainder  on  character,  it  caimot  escape  the  guilt.  The 
maxbu 

"  Sic  volop  sic  juheo,  stet  pro  ratione  voluntas^** 

may  do  well,  pays  Eunomus,  for  Jupiter  or  a  Roman 
despot,  but  not  for  an  English  potentate  (nor  say  we  for  a 
Bencher), 

In  electing  a  Bencher  formerly,  the  Bench  elected  a  person 
to  hold  a  high  rank  in  the  courts  —  to  be  enrolled  among  the 
candidates  for  the  highest  honours  —  to  join  in  exercising  the 
power  of  culling  to  the  Bar  delegated  by  the  Judges —  to  ^it 
in  a  judicial  capacity  in  casoi?  L>f  diJicipline  —  to  act  as  one  of 
the  public  instructors  of  the  profession,  and  to  enjoy  sundry 
valuable  privileges  within  the  Inn.  The  question  is  now 
Lirgued  precisely  as  if  they  were  simply  choosing  a  gentleman 
to  dine  at  a  particular  talile  in  the  Hall.  Nor  can  It  be 
argued  in  any  other  manner :  for  if  exclusion  bo  ever 
meant  to  imply  more  than  that  the  candidate  is  personally 
disagi'ceable  to  some  member  of  the  Bench,  the  preeent 
mode  of  exclusion  is  given  up  un  all  hands  as  utterly  in- 
defensible. 

The  great  majority  of  thos^c  who  contend  that  the  Bencli 
of  an  Inn  of  Court,  principally  composed  of  practising  ba- 
risters  and  rivals  of  the  candidate,  should  be  invested  with 
the  power  of  checking  tlie  Chancellor  in  his  distribution  of 
the  honours  of  the  Bar,  do  not  push  their  argument  to  an  ex- 
treme, which  would  involve  the  reduction  ad  ahsurdum,  that 
^uch  a  power  should  be  vested  in  a  single  Bencher,  wlio  muy 
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know  nothing  of  the  statie  of  the  ptof(^8ion'  in  its  everyday 
working  atlircj — Mr.  Hallain,  for  instajice.  The  most  ordinary 
respect  for  the  head  of  the  law  would  require  that  his 
appointments  should  not  be  questioned  without  due  considerar 
tion,  and  on  grounds  approved  by  the  majority.  As  to  social 
unfitness,  equal  or  still  greater  care  is  required  in  deciding  on 
such  a  delicate  theme.  A  Queen's  counsel  attends  the  Queen's 
levees — the  Chancellor's  breakfasts — the  Attorney  General's 
dinners  in  town,  and  the  dinners  of  the  Judges  on  circuit 
He  sits  in  the  front  row  with  his  fellows ;  he  takes  his  place 
at  the  top  of  the  table  on  his  circuit,  and  above  all,  is  named 
in  all  commissions  of  Assize  and  Oyer  and  Terminer,  and 
frequently  sits  as  a  Judge.  But  at  the  very  time  he  is  so 
acting  and  living,  the  Benchers  of  the  Inner  Temple  announce 
to  the  world  that  he  is  unfit  for  their  society ;  though  even 
in  the  Inner  Temple  (as  if  to  complicate  the  question  still 
more)  the  Bar  table  is  open  to  him.  On  general,  or  public, 
or  professional  grounds,  such  an  anomaly  is  without  pretence 
of  justification.  The  only  way  the  Benchers  can  get  rid  of 
it,  or  avoid  the  blame  of  it,  is  by  either  at  once  resolving  to 
exercise  a  sound  discretion  in  each  case  to  the  complete  ex- 
clusion of  private  motives,  or  by  frankly  avowing  that  to  be 
black-balled  at  their  bench  means  nothing  more  thcui  the  being 
black-balled  at  "White's  or  Brooks's.  How  long  they  would 
retain  their  present  powers  and  position  after  such  an  avowal 
is  another  question,  which,  for  their  sakes,  we  should  not 
wish  to  see  rashly  mooted.  The  powers,  privileges,  and 
revenues  entrusted  to  them  may  not  co-exist  with  an 
avowed  system  of  secrecy,  irresponsibility,  and  arbitrary 
exclusion. 

It  is  far  more  important  for  the  Bench  in  their  position  to 
be  morally  than  techinally  right ;  and  they  will  be  condemned 
on  all  hands  if  they  attempt  to  rest  the  recent  case  of  exclu- 
sion on  the  arbitrary  doctrine.  We  have  heard  the  course  pur- 
sued in  this  instance  illustrated  by  supposing  a  case  in  which 
an  officer  should  be  dismissed  for  alleged  misconduct.  He 
subsequently  disproves  the  allegation  to  the  entii'C  sa- 
tisfaction of  the  authorities;  but  is  told  that  the  Queen 
has  a  right  to  choose  her  own  officers,  and  that  it  is  not  the 
practice  of  the  Horse  Guards  to  enter  into  explanations 
of  any  sort. 
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Good  sense,  rlglit  feelmg,  sound  law,  Jqp^  T^^  Lex,  appear 
to  119  to  be  in  favour  of  the  priociplc  for  which  the  Common 
Law  Commissioners  contend  in  their  report,  commenting  on 
the  case  of  R.  t^  Benchere^  of  Liiicoln'^t^  Tim;  nor  is  the 
weight  of  their  authority  lessened,  when  we  read  appended 
to  that  report  the  names  of  Chief  Baron  Pollock,  Mr,  Justice 
Wightman,  and  Jlr.  Starkie. 

*'  That  case  consiJers  tlie  Inns  of  Court  113  placed  upon  the 
footing  of  other  voluntary  Biwieties,  with  re.^peet  to  tlie  admij^sion 
of  members.  Without  presuming  to  question  the  correctness  of 
tliis  ileei^iioti  in  point  of  law,  we  luny  bo  permitted  to  remark  tliat, 
in  pmut  of  expediency,  the  ordinary  iinmtinitiea  of  a  vohintaiy 
society  ouglit  not  to  he  uUoweil  to  any  body  of  persons  elainiiiig  la 
b(^  the  medium  of  admission  into  one  of  the  learned  professions. 
If  tlie  body  is  to  enjoy  this  privilege,  it  is  no  longer  a  private 
asaoeiation^  but  one  in  whieli  tlie  pu!)Iic  has  a  deep  intert^^t,  and 
the  proceedings  of  whicli,  if  not  adapted  to  the  purposes  of  general 
utility,  ouglit  to  be  made  so  by  the  interposition  of  law." 

Even  at  the  risk  of  being  sneered  at  as  optiniistiS,  of 
cherisliing  sanguine  hopes,  and  a  too  credulous  belief,  we 
cannot  refrain  from  expressing  oin*  firm  conviction  that  per- 
manent good  may  yet  result  to  tliC  Inn?^  of  Court  from  what 
has  been  hitherto  a  most  untowaixl  event  and  painful  dis- 
cussion. Deprecating  in  the  best  of  men  irresponsible  govern- 
ment and  uucoutrolkible  power,  we  rejoice  to  think  tliat  the 
Judges  vaW  recognise,  in  the  present  case,  a  fit  opjiortunity 
far  applying  that  sfilntary  check,  which,  as  A^isitors,  they  have 
been  pruved  to  possess ;  and  will  provide  security  for  the 
future,  and  amnesty  for  the  past.  A  stimulus  will  be  given 
to  the  great  cause  of  legal  education,  so  long  and  cruelly 
neglcetedj  and  made  with  too  much  reason  a  matter  of  Viitter 
reproach  upon  all  connected  with  the  law.  The  nature  of 
the  trust  liaving  been  serutinisedj  we  shall  again  see  the 
rdiject  of  it  fulfilled  in  public  lectures  —  in  faculties  of  law — 
in  examinations  for  the  Bar  —  in  rewards  for  the  studious  — 
in  encom-agemcnt  to  the  deserving.  And  as  affects  the 
IVIasters  of  tlie  Bench,  sure  are  we  that  their  good  wishes  and 
right  feeling  will  obtiiin  the  mastery  when  they  associate  in 
their  ranks,  and  ofter  the  right  hand  of  fellowsliip  to  a  gentle- 
man, lawyer,  and  scholar. 
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lUading — Bitt  of  Lading  ^^AcHcm  6y  Indomtt, 

The  question  brought  to  adjudication  in  this  case  was,  whether 
the  indorsee  of  a  bill  of  lading  could  maintain  an  action  upon  it  in 
his  own  name  for  non-delivery  of  goods.  The  defendants  were 
the  owners  of  the  ship  Julia,  on  board  of  which  a  cargo  of  oats 
had  been  shipped  bj  the  master  of  that  yessel,  on  account  of 
one  Grant,  to  be  carried  by  the  defendants,  and  safely  delivered 
to  Grant  or  his  assignees,  he  or  they  paying  the  freight    Part 
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ol'  the  gooda  bad  been  delivered,  but  the  defendants  refused  to 
deliver  the  residue,  and  thereupon  the  phiintiff  bronglit  an  action 
against  them  in  hi^  own  name  on  the  bill  of  kding.  The  ac- 
tion evidently  originated  in  a  misapplication  of  the  principle  to 
be  deduced  tVom  former  eases.  In  Lickbai-row  v-  Mason  *, 
A>shur3t  J.  says,  '*  The  assignee  of  a  bill  of  lading  trusts  to  the 
indorsement:  the  instrument  is  in  iXb  nature  transferable;  in 
this  rcvspect,  therefore,  this  is  similar  to  the  case  of  a  bill  of 
exchange,"  In  Newsom  v,  Thornton  *,  Lord  Ellenboroiigh  says, 
'*  I  consider  the  indorsement  of  a  bill  of  lading  apart  from  all 
fraud,  n^  giving  the  indorsee  an  irrevocable  uncount^irmaudable 
right  to  receive  the  goods ;  that  is,  when  it  is  meant  to  be  dealt 
with  as  an  assignment  of  the  property  in  the  gcnxls." 

These  and  otlier  authorities  were  accordingly  relied  upon  in 
support  of  tlie  actiont  but  Mr.  Baron  Furke  pointed  out  the  dis- 
tiDction  (wldch  was  quite  consij^tent  with  all  the  precedents 
cited)  that  though  a  bill  of  lading  is  transferable  from  hand  to 
handy  the  indorsiement  does  not  Iransfer  the  contrnctj  but  merely 
the  property  in  the  goodis  and  added,  ^'  I  ueirer  heard  before 
of  an  aetion  being  brought  upon  itj  and  I  think  Buch  an  action 
quite  untenable,"  In  Sanders  v,  Vauzeller^  the  Court  said 
that  on  the  traiisfer  of  a  bill  of  larlingr  *'  the  contract  i*  not 
transferred/*  jVnd,  in  accordance  with  this  ductrine^  the  practice 
has  always  been  for  the  transferee  of  a  bill  of  lading  to  bring  an 
action  of  trover  for  non-delivery  of  the  good^,  and  not  to  declare 
upon  the  bill  of  lading  itself.  In  the  pre.-ient  case,  therefore, 
the  Court  made  a  rule  absolute  for  a  nonsuit.  Parke  B.  *'  I 
never  heard  it  arguc^l  that  a  eonirdct  w^as  transferable,  except 
by  the  law  racrclmht  :  and  there  is  nothing  to  nhew  that  a  bill 
of  lading  is  transferable  under  any  custom  of  nicrcliants.  It 
transfers  no  more  than  the  property  in  the  goods :  it  does  not 
transfer  the  contract."  Ahlerson  H.  "  Tliis  is  another  instance 
of  the  confu-^ion,  aH  Lord  EUenborough,  in  Waring  v.  Cox  *,  ex- 
presses it»  which  has  arisen  from  *  siniilitudinous  reasoning  '  upon 
this  subject.  BccauBe  in  Lickbarrow  v.  Mason,  a  bill  of  lading  wa.<^ 
held  to  be  negoimble,  it  has  been  contended  that  that  instru- 
ment po«gesae8  all  the  properties  of  a  hill  of  exchange  :  but  it 
would  lead  to  absurdity  to  carry  the  doctrine  to  that  lengtlu 
The  word  ncgotiahk  wad  not  used  in  the  sense  in  whicli  it  is 
used  as  applicable  to  a  bill  of  exchange,  but  as  passing  the 
property  in  the  goods  only."" 
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2.  The  QussM  v.  Hiin>£.    5  Q.  B.  944. 

Conmtr^ti  luquesi — JwritdicHon. 

A  body  was  found  drowned  in  the  river  Medwaj,  within  the 
concurrent  jnrisdiction  of  the  coroner  for  the  city  and  borough 
of  Bochester,  and  the  deputy-coroner  of  the  Admiralty.  It  waa 
first  brought  to  land  and  remained  within  the  jurisdiction  of  the 
oonmer  for  the  county  oi  Kent.  The  coroner  for  the  city  and 
a  jury  of  the  city  proceeded  to  take  an  inquisition.  Ail  the 
proceedings,  except  viewing  the  body,  were  taken  in  the  city; 
and  the  body  was  viewed  in  the  county.  The  Act  6  &  7  Vict, 
c  12.  8.  1.  enacts  '^  That  the  coroner  only  within  whose  juris- 
diction the  body  of  any  person  upon  whose  death  an  inquest 
ou£^t  to  be  holden  shall  be  lying  dead  shall  hold  the  inquest^ 
BoCwithstanding  that  the  cause  of  death  did  not  arise  within  the 
jarisdlction  of  such  coroner ;  and  in  the  case  of  any  body  found 
dead  in  the  sea,  <x  any  cred^  river,  or  navigable  canal  within 
the  Howing  of  the  sea,  where  there  shall  be  no  deputy-coroner 
for  the  jurisdiction  of  the  Admiralty  of  England^  the  inquest 
shall  be  holden  only  by  the  coroner  having  jurisdiction  in  the 
place  where  the  body  shall  be  first  brought  to  land.  It  was 
decided  by  the  Court  of  Q.  B.  that  the  body  could  not  be  viewed 
for  the  purposes  of  the  inquisition  by  the  coroner  and  jury  of 
the  city  out  of  their  own  jurisdiction ;  and  that  the  inquisition 
should  have  been  taken  by  the  coroner  for  the  county  of  Kent. 

3.  Smith  v.  Manhood.     14  Mees.  &  W.  452. 

PtnaUy^-'  Contract  not  avoided  by  Non-eomplianee  with  Fiteal  Lawt. 

The  principle  of  this  case  was  clearly  established  in  Johnson  v. 
Hudson 'y  where  a  factor  sold  a  parcel  of  prize  manufactured  to- 
bacco, without  having  entered  himself  with  the  Excise  Office  as  a 
dealer  in  tobacco,  and  without  having  any  licence  to  follow  that 
trade.  It  was  nevertheless  held  that  he  might  maintain  an  action 
against  the  vendee  for  the  price,  notwithstanding  the  tobacco  was 
sent  to  him  at  his  own  desire  without  a  permit,  there  being  no 
fraud  on  the  revenue  (as  the  goods  were  prize);  but  at  most  a 
breach  of  fiscal  regulations  protected  by  penalties.  In  the  present 
case  the  plaintiffs  had  committed  a  breach  of  the  Excise  acts  by 
selling  a  large  quantity  of  tobacco  without  painting  their  names 
over^their  door,  or  otherwise  complying  with  the  statutory  regula- 
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tions  imposed  on  manQfacturers  and  dealers  in  that  article :  and  it 
was  argued  that  the  plaintifik  were  not  entitled  to  recover,  by 
reaaoo  of  the  sale  under  such  drcumstances  being  subject  to  a 
penalty,  which  constructively  amounted  to  a  prohibition  of  the  eon- 
tract.  For  tills  the  doctrine  of  Lord  Holt  in  Bartlett  v-  Vinor^ 
was  cited,  that  *'  a  penalty  implies  a  prohibition,"  Parka  B.  **  You 
must  show  that  the  object  of  the  Legislature  was  to  prevent  the 
contract  being  entered  into.  The  argument  on  the  other  side  is, 
that  the  ouly  effect  of  the  contract  is,  that  the  party  shall  pay*a 
certain  sum  by  way  of  penalty  in  aid  of  the  revenue.  It  is  quite 
idle  to  say  that  an  enactment  which  requires  the  party  to  put  his 
name  of  u  certain  length  over  the  door  of  his  house  amounts  to  a 
prohibition  of  a  contract  in  that  house  unless  this  be  done.  The 
object  of  the  Legislature  was  not  to  prohibit  a  contract  of  sale  by 
dealers  who  have  not  taken  out  a  licence  pursuant  to  the  Act  of 
Parliament,  If  it  was,  they  certainly  could  not  recover,  although 
the  prohibition  was  merely  for  the  purpose  of  revenue.  But  look- 
ing at  the  Act  of  Parliament,  I  think  its  object  was  not  to  vitiate 
the  contract  it.«ielf,  but  only  to  impose  a  penalty  on  the  party  of- 
fending, for  the  pnrpo.^e  of  the  revenue.  The  plidntifis,  therefore, 
are  entitled  to  recover  upon  their  contract,  according  to  the  prin- 
ciple laid  down  lo  Johnson  v.  Hudson.  I  quite  agree,  that  if  it  be 
shown  that  the  Legislature  intended  to  prohibit  any  contract,  then, 
whether  this  were  for  the  purpose  of  revenue  or  not,  the  contract 
is  illegal  and  void^  and  no  right  of  action  can  arise  out  of  it** 


4.  WooB  V,  Tassell.    6  Q.  B.  229. 

DtUvtry  Order ^—  Priatipal  ami  Agmt 

The  plain tiffa  bought  of  the  defendant,  and  paid  for  two  parcels 
of  hops  lying  at  the  warehouse  of  one  Fridd,  with  wliom  they  liad 
been  deposited  by  the  original  owner,  who  sold  them  to  Tas^l!* 
Al'ter  the  plaintiffs  had  paid  for  the  hops,  they  were  informed  that 
the  goods  were  in  the  custody  of  Friild.  They  accordingly  caused 
both  parcels  to  be  weighed  at  Fridd's,  from  whom,  on  application, 
they  also  received  one  of  the  parcels,  consisting  of  twenty-six  bags. 
Some  days  after,  the  plaintifls  sent  to  Fridtl's  for  the  rest  of  the 
hops  ;  but  in  tlie  mean  time  they  had  been  chiimcd  and  removed 
by  a  creditor  of  Tassell's  vendor,  the  original  owner.  Upon  this 
the  phiintiffss  brought  an  action  against  TasscU  for  non-delivery  of 
the  hops,  and  obtained  a  verdict  ;  which,  however,  was  afterwards 
act  aside  by  the  Court  of  Queen's  Bcncli,  and  a  new  trial  ordered^ 
on  the  ground  that  Tassell  had  completed  hi.H  contract,  and  that 
Fridd  had  constituted  himself  the  depositary  and  agent  of  the 

»  Carth.  i'52. 
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plaintifik.  Lord  Denman  C.  J.  '*  On  the  facts  it  is  clear  that  the 
plaintifis  knew  the  hops  were  Ijing  at  Fridd*s  to  their  use,  and 
might,  by  applying  to  Pridd,  have  obtained  the  remnant  now  in 
^spQte,  as  they  had  the  other  part.  The  defendant  had  done  all 
that  he  was  bound  to  do,  and  cannot  be  responsible  for  Fridd's 
wrongful  ddivery  of  them  to  another.  This  was  the  view  which 
I  took  at  the  trial ;  though  I  was  induced,  by  some  d^ree  of  im- 
portunity,  to  leave  it  as  a  question  to  the  jury,  whether  the  de- 
fendant ought  to  have  given  the  plaintifis  a  delivery  order,  though 
not  expressly  required  in  performance  of  his  contract.  We  all 
think  that  I  was  wrong  in  so  submitting  the  matter  to  them,  and 
ihst  the  correct  course  would  have  been,  to  direct  them,  that,  under 
the  circumstances,  Fridd  held  the  hops  as  agent  for  the  plaintiflfs." 

5.  PtATFAiB  V.  MusGBOVE.     14  Mcc.  &  W.  239. 

I   Shtriff"— Ex€ctUuM» 

In  Taylor  ▼.  Cole,  3  T.  R.  292.,  Buller  J.  says,  "  In  what  cases 
ihe  sheriff  would  be  justified  in  expelling  the  party  under  a  Jieri 
faeiasy  I  give  no  opinion ;  but  it  seems  to  me  that  when  there  is  a 
tenant  in  possession,  and  the  execution  is  against  the  landlord, 
whose  term  is  to  be  sold,  the  tenant  cannot  be  turned  out  of  pos- 
session ;  but  that  is  very  different  from  the  present  case,  where  the 
debtor  himself  is  in  possession.  In  such  case,  I  am  inclined  to 
think  that  the  sheriff  may  turn  him  out  of  possession.** 

In  the  above  case  the  complaint  against  the  sheriff  was,  that, 
having  entered  into  a  dwelling-house  under  a  writ  of  fieri  facias^ 
and  seized  and  sold  the  lease,  he  remained  an  unreasonable  time 
afterwards  in  the  house :  to  which  the  sheriff  answered,  that  "  the 
house  the  plaintiff  speaks  of  was  not  the  house  of  the  plaintiff,  in- 
asmuch as  before  the  return  of  the  writ  the  sheriff  sold  the  term 
and  continued  in  possession  of  the  house  for  the  further  execution 
of  the  writ." 

.  Alderson  B.  *^  The  sheriff  has  a  right  to  enter  the  house  for 
the  purpose  of  executing  the  writ,  but  he  has  no  business  there 
beyond  a  reasonable  time  for  the  execution  of  it.  He  has  a  right 
to  seize  the  debtor's  property,  and  to  sell  and  assign  it,  but  he  is 
only  the  conduit-pipe  to  transfer  the  right  of  the  debtor  to  the 
purchaser ;  and  if  so,  the  house  remained  the  house  of  the  plain- 
tiff until  it  was  legally  transferred.**  Rolfe  B.  "The  sheriff 
has  pleaded  that  he  was  justified  in  entering  the  plaintiff's  dwelling- 
house  by  the  writ  of^enybcMw;  and  that  before  the  return  he 
sold  the  lease  and  the  plaintifi^s  interest  in  the  term,  and  continued 
in  possession  of  the  dwelling-house  for  the  further  execution  of 
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the  ^\Tit.  Now  the  word  VsoR'  seems  to  me  to  mean  *  bargained 
and  sold/  for  the  law  knows  notliing  of  the  sale  of  a  chattel 
real,  exe«pt  by  an  instrument  under  seal,  and  the  mere  knocking  it 
down  at  an  auction  is  nothing  more  than  making  a  contract  to  sell 
it.  The  dictnra  of  Buller  J,  in  Taylor  v.  Cole  was  umiecessary 
to  the  declsioD  of  that  case,  and  it  is  not  stated  with  much  con- 
fidence," 


6.  Chaptell  y,  Purda^y,     14  Mee»  k  Wels.  303. 

Fortiffn  Copyright. 

In  this  case  Pollock  C.  B.  has  laid  down^  neatly  and  concisely, 
the  kw  as  it  relates  to  Foreign  Copyright  The  learned  judge 
reviewed  the  principal  cases  on  the  subject,  and  we  readily  extract 
a  portion  of  the  judgment,  "  Two  questiona  of  importance  were 
raised  in  the  course  of  the  argnment.  The  first  is,  whether,  at 
Common  Law^  a  foreigner^  residii^g  abroad,  and  composing  a  work, 
has  a  copyright  in  England.  The  second  is,  whether  such  foreign 
author,  or  his  asaignee,  baa  such  a  right  by  virtue  of  the  English 
5?tatutes.  Upon  the  first  question  we  do  not  feel  any  difficulty ; 
and  we  are  of  opinion  that  a  ibreign  author,  residing  abroad  and 
publishing  a  work  there,  has  not,  by  the  common  law  of  England, 
any  copyright  here.  A  copyright  is  the  exclusive  right  of  mul- 
tiplying copies  of  an  original  work  or  composition,  and  consequently 
preventing  others  from  so  doing.  The  general  question,  whether 
tliere  was  such  a  right  at  Common  Law»  was  elaborately  discussed 
in  the  great  cases  of  Millar  v.  Taylor,  4  Burr*  2303..  and  Donaldson 
V.  Beckett,  Id.  2408,  j  2  Bro.  P  C.  129.  In  Millar  v-  Taylor,  it 
w^as  decided  by  Lord  Mansfield,  Mr.  Justice  Aston>  and  Mr* 
Justice  Wille3>  that  at  Common  Law  such  a  right  existed,  and  the 
judgment  was  given  for  the  plaintifiT;  and  in  Donaldson  v.  Beckett, 
which  was  an  injunction  founded  upon  the  judgment  in  i^liUar  v. 
Taylor,  the  majority  of  the  judges  held  that  such  a  common -law 
right  existed  ;  but  the  majority  also  held  that  it  was  taken  away 
by  the  statute  of  Anne.  We  are,  however,  aU  of  opinion  that  no 
such  right  exists  in  a  foreigner  at  the  Common  Law,  but  that  it  is 
the  creature  of  the  Municipal  Law  of  each  country,  and  that  in 
England  it  is  altogether  governed  by  the  statutes  >vhlch  have  been 
passed  to  create  and  regulate  it,  as  in  France  it  must  be  governed 
by  the  law  of  that  country ;  but  such  a  law  1ms  no  extra-territorial 
power,  and  cannot  be  enforced  beyond  the  limits  of  the  state. 
Admitting,  therefore,  that  by  the  law  of  France  no  one  can,  against 
or  without  the  consent  of  the  author,  make  or  print  any  copy  of 
hiJi  work,  at  any  time  or  in  any  place,  no  right  can  be  claimed  in 
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ihia  oonntrj  as  founded  upon  such  a  law ;  nor  can  any  right  be 
churned  here,  except  what  can  be  supported  bj  the  Law  of  this 
country.  The  subjects  of  this  country  are  not  bound  to  obey  such  a 
Uw  of  France,  nor  the  courts  of  this  country  to  enforce  it.  It  follows 
that  a  British  subject  may,  at  the  Common  Law,  freely  print  and 
publish  in  Ghreat  Britain  any  number  of  copies  of  a  French  work 
without  being  exposed  to  an  action  at  the  suit  of  the  French  author, 
whose  exdusive  privilege,  founded  upon  the  French  law,  is  limited 
by  the  French  terrirtory ;  and  indeed,  if  this  were  not  so,  the  attempt 
to  estal^ish  international  copyright  by  treaty  would  have  been 
altogether  unnecessary.  A  foreign  author  having,  therefore,  by 
the  Common  Law,  no  exclusive  right  in  this  country,  the  only 
remaining  question  is,  whether  he  has  such  a  right  by  the  statue 
laW|  and  this  depends  on  the  construction  of  the  statutes  relating 
to  lito-ary  eopyright  which  were  in  force  at  the  time  of  the  trans- 
action  in  question,  namely,  the  8  Anne,  c.  19.,  and  54  Geo,  3. 
0. 186.  If  a  judicial  construction  had  beed  put  upon  these  statutes 
by  a  direct  and  deliberate  decision  of  any  court,  we  should  feel 
bound  by  it ;  but,  supposing  for  the  present  that  there  is  no  such 
decision,  and  that  the  question  comes  now  to  be  considered  for  the 
first  time,  we  should  feel  no  difficulty  as  to  the  proper  construction 
to  be  put  upon  these  statutes.  They  were  passed  for  the  en- 
couragement of  learning  and  the  arts,  by  insuring  to  authors, 
artists,  and  inventors,  the  reward  of  their  labours.  In  their 
language  the  acts  are  general ;  but  prima  facie  it  must  be  intended 
that  a  British  legislature  means  only  to  protect  British  subjects, 
and  to  foster  and  encourage  British  industry  and  talent }  and 
therefore,  when  statutes  of  the  United  Kingdom  speak  of  authors 
and  inventors  being  subjects  of  and  residents  in  the  United  King- 
dom, or  at  least  subjects  by  birth  or  residence,  and  do  not  apply  to 
foreigners  resident  abroad ;  and,  adverting  principally  to  the 
statutes  of  the  8  Anne  imd  54  Geo.  3.,  their  provisions  cluarly 
refer  to  such  w(M*ks  as  are  first  published  in  Great  Britain  or  the 
United  Kingdom,  from  which  first  publication  the  time  begins  to 
mn,  within  which  an  entry  is  (under  the  2d  section  of  the  former 
statute,  and  under  the  5th  section  of  the  latter)  to  be  made  at 
Stationers'  Hall,  in  order  to  the  recovery  of  penalties ;  and  within 
twelve  months  after  which  publication,  copies  are  to  be  delivered 
by  the  publisher  to  the  British  Museum  and  other  libraries.  We 
should  therefore  conclude,  upon  the  construction  of  the  statutes 
alone,  that  a  foreign  author,  or  the  assignee  of  a  foreign  author, 
whether  a  British  subject  or  not,  had  no  copyright  in  England, 
and  no  right  of  action  on  the  ground  of  any  piracy  of  his  work 
committed  in  the  British  territories.     It  remains  to  consider  what 
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have  horn  ll.e  decisions  of  our  Cmu-ts  «ii«n  the  construction  of 
these  and  other  similnr  acts  of  parliiiment. 

Hi.  Lordship  then  refciTed  to  the  case  of  Edgebcrr?  v.  Mepheiw, 
"  Salk  447  ;  th^  first  case  on  the  subject  is  Clementi  v.  Walker,  2  B. 
Ind  G  36 1 . ;  the  next  case  was  Delau.lrc  v.  Shaw.  2  Sim.  237.,  before 
the  Vice  ChanceUor  ..f  England  ;  Goiehard  v.  Mori.  9  Law  J. 
Chanc  *>'>".  before  Lord  Chancellor  Brougham ;  Page  v.  iown- 
aend,  o'sim.  395. ;  Bentley  v.  Fo.ter,  10  Sim.  329.  •,  D'Aliimiue 
v.Boosey,  iT.andC.  298. 

«  These  are  the  cases  on  the  subject :  and  the  result  seems  W  b«, 
that  if  a  foreign  author,  not  having  published  abroad  fust,  publishes 
in  England,  he  «.ay  have  the  benefit  of  the  statutes;  but  that  no 
ca«e  has  decided  that,  if  the  author  fir.=t  published  abroad,  he  cm 
afterwards  have  the  benefit  of  it  by  llrst  publishing  here.     The 
7th  section  of  the  4  Geo.  3.  c.  107.  favours  this  construction;  for 
it  protects   against   piracy  by  importation   from  abroad    those 
Wk8  only  which  are  first  composed,  written,  printed,  or  ,,ubb.hed 
in  'this  kingdom;'  probably  it  would  include  the  whole  of  the 
United  Kingdom;  and  this  protection  would  seem  to  be  co-ex- 
tensive with  the  right  to  be  thereby  secured.     A  furtlier  ajgu- 
mcnt  may  be  derived,  though  perh.ips  not  a  very  cogent  one,  from 
the   International   Copyright   Act,    1    and  2   Vict.  c.  89,  w  «ch 
empowers  her  Majesty,  by  order  in  Council,  to  give  to  the  authors 
of  works  published  abroad  the  sole  power  and  liberty  of  printing 
in  the  Briti.sh  dominion?,  for  a  tei-m  not  exceeding  that  which 
authors,  being  British  .ubjects,>cre  then  by  the  law  entitled  to. 
in  respect  of  books  first  published  within  the  United  Kingdom. 
This  shews  the  opinion  of  the  legislature,  which  may  assist  us  in 
interpreting  the  law,  and  it  shews  that,  by  the  former  statutes  a 
foreigner,  who  first  published  abroad,  was  not  entitled  to  the 
protwjtion  of  the  act,  and  probably  was  not  entitUd  under  a.iy 
circninstances.      Upon  the   whole,   then,   we   think   it   doubtful 
whether  a  foreigner,  not  resident  here,  can  have  an  Engbsh  copy- 
richt  at  all  ;  and  we  think  lie  certainly  cannot,  if  he  has  hr»t 
pubUshed  his  work  abroad  before  any  publication  in  England. 

7.    Benbow  v.  Jonks,  14  Mee.  and  "W.  193.  1 

Conditiont  of  a  Roc*.  ^ 

In  the  printed  conditions  of  a  race,  it  was  among  other  things 
nrovided,  that  "aU  disputes  and  other  matters  shall  be  decided  by 
the  steward,  whose  deciMon  shall  be  final,  and  ivho  ^huU  have  the 
nower  of  appointing  an  umpire.  A  case  having  arisen  and  been 
decided  by  the  stewards,  it  was  objected  that  it  had  not  been 
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brought  prq)erly  before  the  Judge.  But  this  was  overruled  by 
the  Court  of  Exchequer.  Alderson  B.  "  It  would  be  very  stnmge 
to  say,  that  it  is  to  be  held  that  all  proceedings  before  the  steward 
of  races  are  to  be  according  to  strict  rules  of  law ;  that  there  is  to 
be  a  point  regularly  raised  by  him  and  parties  heard  upon  it, — I 
suppose  by  counsel, — and  a  formal  decision  after  the  hearing.  It 
would  next  be  said  that  the  evidence  must  be  given  on  oath.  The 
truth  is,  the  parties  mean  that  the  matter  shall  be  subject  to  the 
decision  of  the  steward,  and  that  if  he  decides  in  fact^  that  shall  be 
finaL" 

8.  Redman  t.  Wilson.     14  Mees.  h  W.  476. 

FoHey  of  Imuranee — PerUi  of  the  Sea, 

^  In  this  case  the  peril  which  occasioned  the  stranding  of  the 
ship  was  the  result  of  previous  negligence ;  and  the  question  was, 
whether  the  loss  was  not,  in  point  of  law,  to  be  attributed  to  the 
negligence,  rather  than  to  the  perils  of  the  sea,  so  as  to  exonerate 
the  underwriters.  The  vessel  was  taking  in  a  cargo  of  timber  up 
the  river  at  Sierra  Leone,  where  it  is  usual  for  the  natives  to  be 
employed  in  loading  vessels ;  and  the  case  suggested  was,  that  the 
vessel  was  injured  in  receiving  her  cargo  on  board.  When  she 
had  dropped  down  to  Free  Town,  fully  loaded  and  homeward 
bound,  a  leak  was  discovered.  A  survey  took  place,  upon  which 
it  was  decided  that  she  could  not  prosecute  her  voyage,  and  part 
of  her  cargo  was  ordered  to  be  discharged.  On  the  following  day 
there  was  a  slight  tornado :  two  anchors  were  out,  but  the  vessel 
drifted  two  miles  down  the  river.  She  was  brought  back,  and 
part  of  her  cargo  was  discharged ;  but  the  leak  increased,  and  on 
a  second  examination  she  was  pronounced  unseaworthy,  and  she  was 
run  ashorcy  in  order  to  prevent  her  from  sinking  in  the  river.  She 
was  ultimately  sold,  as  not  being  fit  to  repair ;  and  the  assured 
now  claimed  as  for  a  constructive  total  loss.  The  jury  found  that 
the  ship  was  lost  by  perils  of  the  sea ;  and  this  verdict  was  sus- 
tained by  the  Court  of  Exchequer.  Parke  B.  ^*  It  appears  to  us 
that  the  rule  causa  proxima  non  remota  spectatur  applies  to  this 
case,  and  that  the  immediate  cause  of  loss  was  a  peril  of  the  sea ; 
for  the  stranding  was  a  loss  by  a  peril  of  the  sea :  and  if  it  be 
said  that  it  was  voluntary,  it  was  only  to  avoid  the  sinking  of  the 
vessel,  which  would  have  been  a  peril  of  the  same  sort.  In  Walker 
T.  Maitland  ',  recognised  and  acted  upon  in  Bishop  v.  Fentland  ',  it 

1  5B.&Ald.l71.  9  7B&C.  219. 
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was  decided  that  the  undenrriters  on  a  policjr  of  iosurance  are 
liable  for  a  lo^s  arising  imtH^iaiei^  from  a  perU  instired  against^ 
bat  remotely  arising  ^m  the  negUgeace  of  the  master  and  ma- 
rinera ;  and  we  cannot  distinguiflh  between  the  negligence  of  the 
master  and  mariners^  and  tbe  n^ligence  of  the  natives  (if  they 
were  ne^ligen^  and  remotely  gave  oecaaion  to  the  loss),  who  were 
employed  to  put  the  cargo  on  boards'* 

9.  Palmek  v.  Eaeitb.     UjMees.  h  W.  4-28, 

ParliamtHimy  Tax —  Seweri  Rate, 

In  the  debate  on  the  case  of  Brewster  t»  Kitchell ',  it  was  laid 
down  by  the  Lord  C.  J.  Holt»  that  **  the  word  tajce^  generally 
spoken  with  reference  to  a  frechoH  or  whexe  the  subject  matter 
will  bear  it,  shall  be  intended  parliamentary  taxes  propter  e^reri- 
hntiam.  But  tliere  be  other  taxes  not  parliamentary,  as  repair  of 
churches,  commission  of  sewers ;  for  any  imposrition  which  takes 
away  part  of  a  man's  goods  or  rent  is  a  tax,**  Here  the  plaintiff 
Palmer,  became  tenant  to  Earith  of  a  house  in  Goswell  Street, 
under  an  agreement  ctfrntaining  the  following  clause:  —  '*  All 
taxes,  parocMal  and  parliamentary,  to  be  paid  by  the  tenant," 
Palmer  tendered  his  rent,  less  fifteen  shillings  deducted  for  the 
sowers  rate,  wliich  lie  had  previously  paid,  Earith  refused  the 
amount  tendered,  and  distrained  upon  the  plaintiff's  goods ;  where- 
upon Palmer  brought  the  present  action  in  trespass  for  breaking 
and  entering  the  plaintiiTB  house  and  shop,  and  seizing  bis  goods ; 
and  the  Court  of  Exchequer  held  that  the  action  well  lay,  Parke, 
B.  '*  It  U  quite  clear,  on  theauthority  of  Lord  Holt,  iu  Brewster 
V.  Kitchell,  that  sewers  rates  are  not  to  beconsidered  as  parliamentary 
taxes.  A  pai'liamentary  tax  is  one  that  is  imposed  directly  by 
authority  ui  parliameol.  The  tenant  ^Palrner)  was  under  no 
obligation  to  pay  the  ^vhole  rent  without  deduction,  and  at  the  time 
of  the  distress  he  tendered  enough/' 

10,  Ex  parte  The  Duke  of  ]^lARLBOR0U(iH.    5  Q.  B.  955. 

CWnttfui  Imformatipn. 

From  the  judgment  in  this  case  we  make  the  following 
extraet :  — 

Lord  Denman,  C*  J.  "  It  is  clear,  upon  all  the  authoritif*, 
that  words  merely  spoken  are  not  the  subject  of  a  criminal  in- 
formation.     The  exception   is   in  those  cases  where  the  words 


8  Salk.  €15« 
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amoant  to  a  provocation  to  break  the  peace,  hj  their  inciting  either 
to  personal  violence  or  to  a  challenge.    We  have,  however,  felt 
some  doubt  as  to  that  charge  which  imputes  corruption  in  the 
character  of  a  magistrate.    As  to  this,  the  denial  on  the  part  of 
the  Doke  is  conclusive.    But  we  find  no  precedent  for  granting  a 
criminal  information  in  such  a  case.    It  has  often  been  said  that 
the  Court  will  not  interfere,  except  when  the  words  are  uttered  at 
the  time  when  the  magistrate  is  performing  his  duty :  and  the 
reason  of  that  exception  is,  that  there  a  direct  obstruction  is  created 
to  the  course  of  justice.    The  magistrate,  in  such  a  case,  may  treat 
the  words  as  a  contempt ;  but,  in  mj  opinion,  it  is  then  far  more 
expedient  that  this  Court  should  interpose.    There  is  no  case  that 
directly  decides  that  this  Court  will  interfere  in  the  case  of  a  charge 
orally  made  against  a  magistrate  in  that  character.    Mr.  Starkie, 
in  his  '^  Treatise  on  the  Law  of  Slander  and  LibeP,"  published  in 
1830,  after  stating  that  abusive  and  defamatory  words  spoken  of 
justices  of  the  peace  in  their  absence,  which  do  not  relate  to  the 
execution  of  their  office,  are  not  indictable,  adds :  —  **  But  the  case 
might  fall  under  a  very  different  consideration  if  a  magistrate  were 
to  be  charged  with  some  specific  act  of  oppression  or  corruption  in 
his  judicial  capacity."    That,  however,  is  no  more  than  an  opinion 
doubtftdly  expressed,  and  does  not  appear  to  be  founded  on  any 
authority.    I  expected  that  the  Solicitor  Greneral  would  comment 
upon  the  cases  in  which  interference  under  these  circumstances 
has  been  refused,  and  would  refer  us  to  some  authority  upon  which 
we  could  now  act  as  he  requires.     That  has  not  been  done ;  and 
tiie  only  reason  is,  that  no  such  authority  exists  even  as  a  dictum 
or  opinion.    It  is  perfectly  clear  that  we  could  not  grant  this  in- 
formation without  creating  a  precedent ;  and  this  we  ought  not  to 
do  where  a  known  course  has  been  proceeded  in  for  many  years, 
unless  we  felt  perfectly  clear  that  the  law  would  warrant  us  in  so 
doing.     And  there  is  another  principle,  independent  of  this,  which 
makes  us  unwilling  to  treat  mere  words  as  affording  ground  for  a 
criminal  information.     Words  may  be  so  differently  imderstood, 
and  the  circumstances  under  which  they  are  uttered  may  supply  so 
many  opportunities  of  explanation,  that  we  must  feel  most  reluctant 
to  act  on  what  must  depend  so  much  upon  oral  evidence.    We 
therefore  ought  not  to  depart  from  the  established  principles :  such 
a  departure  might  lead  to  a  long  inquiry  conducted  in  a  most  in- 
convenient way.^i— Patteson,  Williams,  and  Wightman,  Justices, 
concurred. 

1  Vol  il  pp.  199,  SOa  (Seeond  edition.) 
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Feakcis  t.  Stewakd,  ^  Q.  B,  984* 

Pr^kSbiiim^ —  dsirA  Bait.     * 

A  citation  issued  from  the  Arches  Court  of  Canterbury  against 
the  plaintiff  (a  parishioner),  for  **  having  wilftiUy  and  eontuma- 
douslj  obstructed,  or  at  least  refused  to  make  or  join,  or  concor  in 
the  making  of  a  sufficiejit  leyj,  rate,  or  assessment^  for  proTiding 
funda  in  order  to  defray  the  expense  of  the  necessary  repairs  of 
the  parish  church  (inchiding  the  chancel,  which,  by  the  custom  of 
Korwich,  the  parishioners  are  bound  to  repair),**  &c.  The  plaintiff 
appeared  in  the  Archer  Court  by  his  proctor,  but  nnder  protest 
that  it  did  not  appear  by  the  citation  that  he  had  been  guilty  ot 
or  was  charged  with  any  ecclesiastical  offence  cognizable  by  that 
Cburt,  or  any  other  Kcclesia^tical  Court.  Tliat  by  the  citation  it 
did  not  appear  that  the  parish  church  ever  was,  or  then  was,  in 
want  of  any  repairs  whatever ;  or  that  any  vestry  for  making  any 
rate  to  defray  the  expense  of  any  such  repairs  had  been  duly  or  at 
all  called  or  held ;  or  that  the  now  plaintiff  was  ever  present  in 
any  ve^^try  in  the  said  parish  when  such  rate,  or  any  rate  for  the 
repair  of  the  said  church  was  ever  proposed  or  considered,  or  that 
he  ever  took  any  part  whatever  in  the  proceedings  of  any  such 
vestry.  Tliat  it  was  not  competent  for  any  person  to  promote  the 
office  of  the  Judge,  or  othenvise  to  proceed  criminally  against 
any  one  or  more  individual  parii*hioners  or  inhabitants  of  a  pari:;h 
for  or  in  re-spcct  of  the  acts,  measure^  or  things,  charge*l  or 
alleged  against  the  now  pluintiff  in  the  gaid  citation*  And  that 
the  now  jilaintiff  was  not  bound  to  appear  in  the  8ai«i  cause  or 
business  to  the  said  citation.  Sir  11.  J.  Fust  overruled  the  proteft, 
and  directed  the  plahitjff  to  appear  absolutely  ;  whereupon  the 
plaintiff  applied  to  the  Court  of  Queen's  Bench  for  a  writ  of  pro- 
hibition to  8ir  H*  J.  Fust,  inhibiting  him  from  proceeding  further 
in  the  said  cause  against  the  now  plaintiff,  lliere  was  a  demurrer 
by  t!ie  defendant.  Lord  Denman,  C-  J.,  in  giving  judgment  for 
the  plaintiff,  sai^l ;  **  V\Km  tlic  whole,  we  think  ourselves  bound 
to  pronounce  the  citation  bad,  as  describing  no  spiritual  offence. 
And  we  think  it  much  better  for  the  party  to  apply  for  prohibition 
in  the  first  stage,  than  after  expense  incurred.'' 


Udal  v.  Walton,  14  M.  8c  W.  254. 

Evfidmee  of  Bankrmpi. 

All   interpleader  issue  wa«  tried  before  Pollock,  C.  B.,  at  the 
Gloucest'^r  aasizes,   l84o,  in  which   the   question  w^as,  whether 
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certiun  goods  belonged  to  the  plaintiff  as  assignees,  as  against  and 
free  from  the  defendant's  execution.  The  plaintiff  tendered  the 
bankrupt  Innes  as  a  witness,  to  prove  the  petitioning  creditor's 
debt  on  which  the  fiat  issued.  This  was  objected  to ;  but  on  the 
point  coming  before  the  full  Court,  the  evidence  was  admitted. 
"  I  have  no  doubt,"  said  Pollock,  C.  B.,  "  that  the  evidence  of  the 
bankrupt  was  properly  received.  His  testimony  was  tendered  not 
to  support  the  commission  (fiat),  but  to  prove  the  petitioning  cre- 
ditor's debt.  The  question,  therefore,  as  to  his  competency  to  sup* 
port  the  commission  does  not  arise;  he  clearly  is  competent  to 
prove  collateral  facts,  and  in  truth  the  point  was  given  up  on  the 
argument,'*— See  6  &  7  Vic  c  85. 


Jbffrets  v.  Evaks.    3  DowL  h  Lowndes,  52. 

Praeitet^'Attarmiy — BiH  of  CotU, 

In  this  case  the  plaintiff  was  the  attorney  of  the  defendant,  and 
sued  him  on  a  promissory  note  given  by  him  for  previous  costs, 
and  also  for  the  future  costs  of  the  plaintiff  as  such  attorney.  The 
defendant  pleaded  that  the  note  was  given  for  the  fees  in  question, 
and  that  the  action  was  brought  before  the  delivery  of  any  signed 
bill,  pursuant  to  the  Act  6  &  7  Vic.  c.  73.  §.  37. »  The  plaintiff 
demurred  to  this  plea ;  in  support  of  which  it  was  argued,  that  the 
plaintiff  was  in  truth  maintaining  an  action  for  the  recovery  of  his 
fees,  charges,  and  disbursements.  Pollock,  C- B. —  "No:  he  is 
only  suing  on  the  security  given  to  him,  and  which  must  be  con- 
sidered as  given  to  him  on  accfbunt :  when  this  bill  is  taxed,  and 

the  whole  account  taken,  these  securities  will  be  set  off." 

<<  Instead  of  pleading,  the  defendant  should  have  applied  to  tax 
the  bill,  and  stay  proceedings,  on  payment  into  Court  of  the  sum 
found  due  on  taxation." — Judgment  for  the  plaintiff. 

>  Thb  lection  enacts  «•  that  from  and  after  the  passing  of  this  Act,  no  attorney 
or  solicitor  shall  commence  oi  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  charges  or  disbursements  for  any  business  done  by  such 
attorney  or  solicitor,  until  the  expiration  of  one  month  after  he  shall  have  de- 
livered unto  the  party  to  be  charged  therewith,  or  sent  by  the  post  to  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges  and  disbursements,  and  which  bill 
shall  either  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor,  or 
be  enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner,  referring 
to  such  bUL** 
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WiLLiAifBOX  T.  Page*    3  DowL  h  Lowndea,  14. 

This  cause  wa^  tried  at  the  Liverpool  Summer  Assizes  in  1844, 
and  some  of  the  evidence  adduced  had  been  taken  at  Belfast^ 
under  a  commission  which  en]|>owered  the  ConimUsioners  to  put 
or  cause  to  1>e  put  additional  questions,  when  it  sliould  appear  to 
them  to  be  necessary  and  proper.  At  the  sittings  of  the  commis- 
BioucrSy  the  defendant  abandoned  some  of  his  cross  interrogatones, 
and  demanded  that  additional  qnestions  should  be  put ;  and,  on  the 
examination  of  his  own  witnesses,  proposed  to  act  in  the  same 
manner.  With  respect  to  these  additional  questions,  the  commis- 
sioners returned  that  the  plaintifl*  had  objected  to  the  defendant's 
right  to  ailopt  such  a  course,  and  that,  subject  to  these  objections, 
t}iey  bat]  proceeded  with  the  examination  of  the  witnesses  on  such 
additional  questions.  At  the  trial  the  plaintiff  objected  to  the 
adni isisibili ty  of  the  answers  to  these  additional  questions,  and  Mr, 
Justice  Cresswell  ruled  that  they  could  not  be  received*  A  rule 
nisi  for  a  new  trial,  on  the  ground  of  iniproi>cr  n^jcction  of  the 
evidence  in  question,  was  aftenvards  obtained  by  the  defendant, 
but  was  discharged  after  argument  before  the  full  Court  of  Com- 
mon Plea;**  Tindal,  C.  J.  **  In  tbid  case  the  commissioner!^  had 
in  the  first  instance  the  ordinary  authority  to  examine  the  wit- 
nesses on  certain  inteiTogntories,  as  well  on  the  part  of  the  de- 
fendant as  of  the  plaintiff:  and  if  the  matter  had  stopped  there, 
they  would  have  bad  no  authority  or  di?<cretion  to  put  any  otlier 
questions  than  such  m  were  contained  in  those  interrogatories, 
A  further  power,  however,  was  given  them  by  the  commissioners 
to  put  or  cause  to  be  put  additional  questione,  &c.j  the  oliject  being 
to  enable  the  eonimi?^sioners  therel>y  to  elucidate  the  difficulties 
which  might  arise  pro  re  nata.  It  is  cletir,  therefore,  that  the 
commissioners  had  a  discretion,  and  the  question  is  whetlier  they 
have  exercised  it  ?  It  appears  to  me  that  they  have  not  come  to 
any  judgracnt  or  dccit^ion  upon  the  *^ubject,  but  have  left  it  to  the 
Court  to  say  whether  the  questions  ought  to  have  been  put  or  nut. 
It  is  the  parties',  own  act  that  these  commissioners  were  appointed* 
It  was  not  necessary  in  point  of  form  that  the  questions  should 
have  been  put  by  the  eommissioners  tijemselves :  if  they  bad 
adopted  them  when  buggc:>ted  by  the  agents  for  tlie  parties  on 
either  nide,  that  would  have  been  a  virtual  compliance  witJi  the 
power  given  by  the  commission*  The  conmiissioners,  howerer, 
do  not  say  tiiat  the  quej^lions  shall  be  put  or  that  they  shall  not 
be  put,  but  that,  subject  to  the  objections  made,  the  examination 


Pointi  in  Common  Law.  228 

bIiaII  be  proceeded  with.  They  had  no  right  to  reserve  for  our 
consideration  the  propriety  of  putting  these  questions ;  and  there- 
fere  the  answers  could  not  be  given  in  evidence  [at  the  trial]i  and 
the  verdict  ought  to  stand." 

Smith  v.  Gott.    8  Dowl.  &  Lowndes,  47. 

Prneiiei--^jMiiralof — Examinatkmof  WUmiitu  am  Oaik. 

This  cause  had  been  referred  by  a  Judge's  order,  which  directed 
that  the  arbitrators  or  umpire  should  be  **  at  liberty  (if  they  shall 
think  fit)  to  examine  the  parties  and  their  respective  witnesses  on 
oath  :**  and  the  defendant  had  obtained  a  rule  nisi  to  set  aside  the 
award,  on  the  ground  that  he,  in  the  course  of  the  reference, 
required  the  arbitrators  to  take  the  evidence  of  the  witnesses  on 
oath,  but  that  they  refused  to  do  so.  Cause  having  been  shown, 
it  was  argued  in  support  of  the  rule,  that  the  order  of  r^erence 
might  perhaps  in  terms  appear  to  give  the  arbitrators  an  option ; 
but  that  its  real  meaning  was,  that  so  far  as  the  witnesses  were 
concerned,  it  was  obligatory  on  the  arbitrators  to  take  the  exami- 
nation on  oath.  Parke,  B.  "  No.  The  order  of  reference  clearly 
leaves  it  in  the  option  of  the  arbitrators,  and  although  one  side 
required  the  witnesses  to  be  sworn,  yet  the  other  did  not.  I  am, 
therefore,  of  opinion,  that  the  arbitrators  were  not  bound  to  exa- 
mine the  witnesses  on  oath.  If  it  had  been  intended  to  make  it 
imperative  on  them,  the  order  of  reference  should  have  been  drawn 
up  accordingly,  and  should  have  stated  that  the  arbitrators  should 
examine,  &c.     The  rule  must  be  discharged,  with  costs."       i 

TuBNEB  v.  Lamb.     14  Mees.  &  W.  412. 

Pleading'-^  Action  on  Covenant  in  Leaae, 

This  was  an  action  by  lessor  against  lessee  for  a  breach  of  covenant 
in  not  repairing  the  demised  property ;  and  the  declaration  omitted 
to  state  the  term  for  which  the  premises  were  demised.  The 
defendant  demurred  specially  on  this  ground ;  and  though  no  judg- 
ment was  given  on  the  point,  the  observations  made  by  the  learned 
Judges  in  the  course  of  the  argument  are  well  w(Mi;hy  of  attention. 
The  principal  authority  noticed  in  the  discussion  was  Vivian  v. 
Campion^,  where,  in  an  action  by  the  heir  on  the  demise  of  his 
ancestor,  the  declaration  assigned  as  a  breach,  that  on  the  1st  of 
April,  8d  Anne,  and  for  ten  years  before  theuy  the  premises  were 
out  of  repair :  and  Lord  Holt  said,  "  If  the  premises  were  out  of 
repair  in  the  time  of  the  ancestor,  and  so  continued  in  the  time  of 

>  1  SiJk.  141. 
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the  lieir,  it  is  a  damage  to  the  heir:  the  jury  give  as  mneh  in 
damages  as  will  pat  the  premises  in  repair :  hut  herebj  no  damages 
are  given  in  reject  of  the  length  of  time  they  continued  in  decay, 
but  in  re^fpeet  of  what  it  will  cost  at  the  time  of  the  action  brought 
to  put  the  premises  in  repair;  therefore  per  decern  annas  was 
frivolous*"  It  was  contended  in  support  of  the  declaration  in  the 
present  c&se>  that  it  was  conformable  to  Mr.  Chitty^i^  precedextt, 
and  to  the  directionB  contained  in  Mr,  Seijeant  Williams  s  note  to 
Thursby  v.  Plant  *  :  and  it  was  hence  argued,  that  it  was  not  ne- 
cessary in  oil  cai»es  to  state  the  length  of  the  term.  Parke  B.  — » 
*'  No,  certainly  not,  except  where  the  quantum  of  damage  may 

depend  on  the  length  of  the  term Surely  the  jury  ought 

to  see  on  the  face  of  the  record  what  it  is  they  are  to  give  damages 
far.  If  the  passage  from  Lord  llolt's  judgment  be  correct,  it  seems 
to  show  that  the  damages  must  be  the  same  in  all  cases :  but  anrely 
there  must  b*?  a  difference  between  a  term  of  one  year  and  twenty 
years,  or  between  an  estate  for  life  and  an  estate  for  years*  I  do 
not  give  any  decided  judgment  on  the  case,  but  tlie  point  seems  to 
be  worthy  of  consideration.  Both  parties  had  better  amend.** 
Alderson  B, — "  llic  damage  by  non-rcpair  may  surely  be  very 
difiTerent  if  the  reversion  comes  to  the  landlord  in  six  months,  or  in 
900  years.  Lord  IIolt*5  docti'ine  would  startle  any  man  to  whom 
the  proposition  was  stated.*^  Pursuant  to  Mr.  Baron  Parke's  sug- 
gestiou,  the  pkiatiff  agreed  to  amend  by  stating  the  term  :  and  Uie 
defendant  agreed  to  withdraw  his  demurrer,  and  plead  to  the 
amended  declaration. 


TI.    POINTS  IN  EQIITT. 


1*  Exwulor.  Contingent  Debi  —  Indemnity.  2.  Gambling — t^ubUc  Policy. 
3.  Vendor  and  PurcluAvr  —  Trustee  of  Term,  4,  Partner&hip — Dtssu* 
lution.     5 — 7.  Discovery  ^ — Prod  yet  ion  i:>r  Documents,  in  d  Plrmctice. 


1.    ShADBOLT  V-  WOODFALL.      2  Coll.,  30. 
Ex0cmt^ —  Coft/iNyml  Debt — Indtrnnittf. 

The  general  rule  is  perfectly  well  known,  that  an  executor  must 
take  care  to  disicharge  every  deht  of  the  testator  before  he  j^tistie^ 
any  deacription  of  legacy :  and  there  is  no  distinction  in  this  respect 
hi  favour  of  specllic  legacies.     There  is  often,  howeveri  great  prar- 

»   1  Saund,  )^0  b. 
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iaal  difficulties  with  respect  to  eonHngent  debts,  such  as  bonds  not 
jet  forfeited,  or  covenants  still  unbrdcen,  which  may  nevertheless 
be  forfeited  (mt  broken  at  a  fotore  time.  As  to  these,  the  rule  of 
administration  in  equity  is,  that  an  executor  is  entitled  to  an  in* 
demnity  from  legatees  before  he  can  be  required  to  pay  or  deliver 
possession  of  the  legacies.  In  Queen  Elizabeth's  time,  in  the  case 
of  Nector  v.  Grennet^  the  Court  of  IQng^s  Bench  was  of  opinion, 
that  the  executor  was  compellable  to  pay  a  Ic^gacy  in  preference  to 
a  statute  or  obligation  not  forfeited :  *^  for  peradventure  it  shall 
never  be  forfeited,  and  may  be  tit  perpetuum,  and  so  no  will  should 
be  performed."  The  principle,  however,  of  the  existing  rule  was 
not  declared  until  the  time  of  Lord  Hardwicke ;  who,  in  Hawkins 
V.  Day',  sdd:  "I  think  all  payments  of  simple  contract  debts 
made  before  breach  of  the  condition  in  a  bond  are  good ;  but  not  of 
kgaciesr 

This  principle  was  accordingly  followed  by  Sir  "William  Grant, 
M.  R.,  in  Simmons  v.  BoUand. '  There  the  executors,  after  trans* 
ferring  to  the  residuary  legatee  the  principal  part  of  the  personal 
estate,  retained  in  their  possession  800/.  5  per  cent,  stock,  to  an- 
swer the  contingent  forfeiture  of  a  bond  which  the  testator  had 
executed  and  delivered  to  the  corporation  of  Canterbury.  The 
residuary  legatee  filed  his  bill  against  the  executor  for  the  transfer 
of  the  stock  in  question.  And  the  whole  question  was  ably  argued 
by  Sir  Samuel  Romilly  for  the  plwntiff.  Sir  TVllliam  Grant,  M.  R. 
(after  reviewing  the  authorities).  "  In  this  state  of  the  authori- 
ties it  would  be  too  much  for  me  to  order  the  executor  to  transfer 
and  pay,  without  having  security  given  him  in  case  of  judgment 
being  recovered  against  him  at  law,  for  any  future  breach  of  the 
covenant.  No  decree  that  I  can  make  will  bind  the  corporation 
of  Canterbury,  or  protect  the  executor  against  their  demand,  if 
the  bond  should  hereafter  be  forfeited.  All  that  I  can  do  is  to 
order  the  funds  to  be  made  over,  on  the  plaintiff  giving  a  sufficient 
indemnity;  and  it  must  be  referred  to  the  Master  to  settle  the 
terms  of  such  security." 

The  same  point  arose,  and  was  similarly  decided  by  the  Court 
of  King*s  Bench  in  Ireland,  in  the  year  1831,  in  the  case  of  Pearson 
V.  Archdeaken^  which  was  an  action  of  covenant  brought  by  the 
assignee  of  a  reversion  against  an  administrator  debonis  noUy  with 
the  will  annexed  for  breaches  of  covenant  contained  in  a  lease 
made  to  the  testator.  The  breaches  assigned  were  for  non-pay- 
ment of  rent  and  non-repair.    The  testator  had  died  more  than 

»  Cro.  EIii.  A66.  »  Amb.  160. 

'  3  Mer.  547.  «  Alcock  imd  Kap.  S3. 
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twenlj  ji^xr^  before  tlie  uetlon  wua  brought,  but  the  breAchea  lia4 
occurred  within  tlie  last  fnur  yt^ars,  Tlie  tlcfenciaiit  pleaded  pien^ 
ud/mnuiravii,  and  idsne  was  taken  there uii»  At  the  trial  the  plain- 
tiff proved  that  assets  to  the  amount  of  ICKKiA  Imd  been  received 
by  the  defendant  between  the  years  1822  and  1824.  The  de- 
fendant proved  that  lie  had  paid  tho^se  assets  over  to  a  legatees 
and  that  the  testator  had  sold  hi;^  interest  in  the  lease  twenty-four 
years  ago  to  a  person  who  till  within  the  last  four  years  bad  paid 
rent  to  the  plaintiff.  Under  the  direction  of  the  kiirncd  Chief 
Justice  Bnahe,  who  was  of  opinion  that  the  payment  of  legaciea 
was  no  answer  to  the  plaintiff's  demand,  the  jary  to  find  a  verdict 
for  the  plaintiff;  and  the  Court  of  ICing*s  Bench  afterwards,  <in 
eauae  shown,  difc^oharged  a  rule  whicli  had  been  granted  for  setting 
aside  the  verdict. 

Bushe,  C.  rJ*»  in  delivering  judgment,  observed,  that  "  iIh* 
plaintiff's  right  to  recover  is  established  as  a  legal  right,  and  nu 
case  has  been  cited  to  shew  that  snch  a  defence  is  available  to  a 
personal  representative  in  a  court  of  law.  On  the  contrary,  not- 
withstanding some  dicta,  it  api>ears  from  many  cases  in  equity, 
that  such  a  defence  would  not  be  available  in  equity,  against  the 
plaintiff's  demiind ;  payment  of  legacies  being  considered  there  as 
no  answer  to  the  claims  of  creditors.  If,  then,  the  defendant  would 
have  no  equity  in  the  Court,  of  Chancery  against  tills  demand, 
u|>on  whivt  principle  can  it  be  supposed  that  the  defence  can  be 
available  in  this  Court  ?  All  cases  of  this  kijid  are  cases  of  bard- 
shipj  and  this  is  very  particularly  j*o ;  but  that  hardship  is  out  of 
the  reach  of  a  Court  of  Law,  and  the  law  must  taltc  its  course." 
Li  like  manner,  in  Cochrane  v.  Kfibinson^,  where  leasehold  estates 
of  which  the  executor  and  trustee  of  the  will  had  never  had  poa- 
aesf^ion,  were  sold  under  the  decree  of  the  Court,  the  executor 
notwithstanding  claimed  an  indemnity  out  of  the  te.-^tators  per* 
sonal  estate  against  the  rents  and  covenants  reserved  and  con- 
tained in  the  leases  ;  and  the  present  Vice-Chancellor  of  England 
decided  that  the  executor  was  entitled  to  be  indemnified,  and 
referred  it  to  the  Master  to  approve  of  the  security.  "^^ce-Chan- 
cellor  Wigram  acted  on  the  same  principle  in  Fletcher  v.  Steven- 
son*, where  the  testator  was  one  of  the  joint  lessees  of  certain 
iron  works  in  I^incashire,  for  a  term  of  which  eleven  years  were 
unexpired.  The  lease  contained  several  onerous  covenants,  and 
as  the  testator's  estate  became  at  his  death  virtually  a  security  to 
the  lessor,  Lord  Balcarras,  for  the  performance  of  the  covenants  by 
the  co-lesaees,  the  executors  applied  to  his  Lordship  to  release  the 
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tiiteler^s  estate  from  tht  eorenants ;  but  the  arraiigement  could 
not  be  effected.  The  testator  had  bequeathed  his  residuary  pro- 
perly to  his  widow  for  life,  with  remainders  oyer.  The  widow 
could  not  giye  security  satisfactory  to  the  Court  to  refund  any 
payments  ma^  to  her  on  account  of  her  income,  and  tiie  whole 
corpus  of  the  residue  was  not  a  sufficient  security  iar  the  pos*- 
lible  demands  to  which  the  estate  was  liable  under  the  covenants 
in  the  lease.  fiQs  Honour  therefore  decided  that  the  interest  as 
well  as  the  principal  of  the  residuary  estate  must  be  retained  to 
answer  any  such  demands,  until  the  extent  of  the  liability  could 
be  ascertained ;  and  that  if  any  part  of  the  interest  should  be  paid 
to  the  tenant  for  life,  it  could  only  be  done  on  security  to  refund 
the  same,  if  required  to  satisfy  any  such  future  demands.  In  the 
case  of  Shadbolt  v.  Woodfall,  howerer,  which  is  now  before  us,  the 
executors  had  taken  the  imprudent  step  of  tusenHng  uncondition- 
tSkf  to  a  specific  bequest  of  leasehold  estates ;  and  a  question  arose 
whether,  under  such  circumstances,  they  were  entitled  to  an  in** 
demnity  out  of  the  testator's  general  estate  in  respect  of  the  cove- 
nants contained  in  the  leases.  Knight  Bruce  V.  C.  "  If  an 
executor  assents  unconditionally  to  a  specific  bequest  of  leaseholds, 
he  can  require  no  indemnity  from  the  residuary  legatees." 

2.    Anon.     13  Sim.  513. 

Gambling — Publie  PbHcy, 

In  this  case  the  plaintiff  had  given  to  B.,  one  of  the  defendants, 
some  promissory  notes ;  and  the  bill  stated  that  the  notes  were 
made  under  a  threat  from  all  the  defendants  to  accuse  the  plaintiff 
(falsely,  as  he  alleged,)  of  having  cheated  B.  at  cards,  and  to  sue 
him  for  penalties  under  the  statute  9  Anne,  c.  14.  s.  5.  The  bill 
therefore  prayed  that  the  notes  might  be  delivered  up.  The 
answer  stated  that  the  plaintiff  had  cheated  B.  by  using  false 
or  cut  cards,  and  that  he  consented  to  give  the  notes  because 
he  knew  that  he  had  done  so.  At  the  hearing  it  was  contended 
by  the  defendants,  that  the  nature  of  the  case  was  altogether 
such  that  the  Court  would  not  interfere:  and  the  language  of 
Holt  C.  J.  in  Bartiett  v.  Vinor,  as  quoted  by  Lord  Cottenham 
in  Ewing  v.  Osbaldbton ',  was  relied  upon,  viz.  that  every  con- 
tract made  for  or  about  any  matter  or  thing  which  is  prohi- 
bited and  made  unlawful  by  any  statute,  is  a  void  ccmtract,  though 
the  statute  itself  does  not  mention  that  it  shall  be  so,  but  only 
inflicts  a  penalty  on  the  offender :  because  a  penalty  implies  a 

•  2  Myl.  &  Cr.  85. 
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prohibitioiiy  though  there  are  no  prohibitory  words  in  the  statute^ 
The  Vice-chancellor  of  England.  "  The  bill  states,  in  effect, 
that  the  plaintiff  was  induced  to  give  the  notes  in  consequence 
of  his  fears  being  wrought  upon  by  the  representations  of  B. ;  who 
in  his  answer  does  not  flinch  from  that  statement,  but  admits  that 
he  thought  it  right  to  punish  the  plaintiff  for  what  he  had  done : 
that  is,  to  be  an  arbitrator  in  his  own  cause,  and  determine,  for 
himself,  what  amount  of  penalty  the  plaintiff  ought  to  pay  for  his, 
B.'8,  benefit.  KB.  could  have  recovered  the  penalties >t  law,  he 
was  at  liberty  to  do  so  :  but  it  appears  to  me,  that  it  would  be 
extremely  dangerous  to  allow  a  party  to  be  a  judge  in  his  own 
cause,  and  to  determine  in  his  own  favour  what  amount  of  penalty 
ought  to  be  paid  for  a  breach  of  the  law  committed  by  another 
person,  notwithstanding  he  may  have  suffered  by  it.  I  think, 
therefore,  that  there  is  quite  enough  'stated  in  B.*s  answer,  to 
entitle  the  plaintiff  to  a  decree  according  to  the  prayer  of  his  bill, 
with  costs." 


3.  Hakpshire  v.  Bradley.    2  Coll.  34. 

Vendor  and  Pmnhuer-^  TViulee  of  Term  refiuin^  to  attign. 

On  the  purchase  of  an  estate  by  one  Birkley,  he  took  a  convey- 
ance to  himself  to  uses  to  bear  dower ;  and  an  outstanding  term 
of  1000  years  was  assigned  to  Bradley  his  solicitor,  in  trust  for 
Birkley,  his  heirs  or  assigns,  and  to  be  disposed  of  as  he  or  they 
should  direct  or  appoint,  and  in  the  meantime  to  attend  the  rever- 
sion, &c.  Birkley  afterwards  mortgaged  the  premises  to  Hamp- 
shire in  fee,  with  a  power  of  sale,  in  which  it  was  provided  that 
the  production  of  the  mortgage  deed  should  be  conclusive  evidence 
of  the  mortgager's  default ;  and  Bradley  acted  as  the  solicitor  on 
that  occasion.  He  was  also  a  party  to  the  mortgage  deed,  which 
contained  a  declaration  that  he  should  hold  the  term  in  trust  for 
securing  repa3rment  to  Hampshire  of  the  mortgage  money ;  and 
subject  thereto,  in  trust  for  Birkley,  his  heirs,  executors,  and  admini- 
strators, and  to  be  assigned  and  disposed  of  as  he  'or  they  might 
direct  Hampshire,  the  mortgagee,  in  exercise  of  his  power,  sold 
the  property  to  one  Walker ;  and  in  the  draft  of  the  conveyance 
Bradley  was  made  a  party  for  the  purpose  of  assigning  the  term. 
He  objected  to  the  draft,  and  refused  to  sign  the  deed,  on  the 
ground  that  Birkley  was  no  party  to  the  deed,  and  that  it  would 
be  a  breach  of  trust  to  assign  the  term  without  Birkley's  direction 
or  consent.  A  bill  was  then  filed  against  Bradley  to  compel  him 
to  assign  the  term.     Knight  Bruce  Y.  C.  ^<The  question  is. 
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whether  a  solicitor  shall  assign  a  term  as  trustee  in  as  plain 
and  simple  a  case  as  can  occur.  • ...  I  am  of  opinion  that  the 
defendant  must  he  decreed  to  execute  the  deed*  and  to  pay  all 
the  co0t8  of  the  suit** 


4.  Bailet  v.  Fosd.    18  Sim.  495. 

Although  it  is  the  general  rule  of  the  Court  of  Chancery  not  to 
make  an  interlocutory  order  which  would  have  the  effect  of 
anticipating  the  decree  to  be  made  at  the  hearing,  yet  this  prac- 
tice will  be  departed  from  in  a  case  of  urgent  necessity,  where  an 
adherence  to  the  rule  would  be  productive  of  substantial  injury  to 
the  parties.  In  the  present  case,  accordingly,  which  was  a  suit 
for  the  dissolution  of  a  partnership,  the  Court  made  an  order  upon 
motion  for  a  receiver,  to  sell  the  business,  collect  the  debts,  and 
satisfy  the  demands  against  the  concern.  It  appeared  from  the 
pleadings  that  the  partnership  was  formed  for  the  term  of  twenty- 
one  years,  and  had  existed  for  four  years,  that  it  was  completely 
insolvent,  and  that  its  embarrassments  were  daily  increasing.  It 
was  objected,  that  the  order  sought  was  in  effect  a  decree  for  a 
dissolution,  which  could  not  be  made  until  the  hearing.  The  Vice 
Chancellor  of  England.  **  Although  the  general  rule  is,  that  the 
Court  will  not  grant  on  motion  that  relief  which  ought  to  be 
granted  at  the  hearing,  yet  it  will  do  so  in  some  cases.  It  appears 
that  the  affairs  of  the  partnership  are  daily  growing  worse.  And 
there  is  no  reason  to  infer,  from  what  is  stated  in  the  defendant's 
answer,  that  they  will  ever  improve.  Under  these  circumstances 
I  shall  make  an  order  in  terms  of  the  notice  of  motion." 

5.  Attornet  General  y.  Bebrt.    2  ColL  33. 

Discovery^-'  ProducHcm  of  Doenmentt. 

In  all  ordinary  cases  of  pleading  in  Equity,  the  defendant's 
answer  (presuming  it  to  be  technically  sufficient)  is  conclusive  as 
to  the  amount  of  discovery  which  the  plaintiff  can  obtain  upon  the 
record  as  it  stands :  and  if  further  discovery  is  desired,  the  bill 
must  be  amended  and  fresh  interrogatories  inserted.  In  accord- 
ance with  this  rule  the  utmost  credit  is  given  to  the  defendant's 
oath  touching  the  extent  of  the  discovery  which  any  document 
admitted  by  him  to  be  in  his  possession  will  supply.  Thus,  if  he 
denies  that  a  book  (such  as  a  ledger)  contains  any  matter  relative 
to  the  subject  of  the  suit,  except  in  certain  specified  pages,  he  is 
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allowed  to  seal  itp  all  but  the  excepted  pages,  before  he  submitv^ 
the  book  to  the  iiispcetioii  of  the  plaintiff.  It  seems  reasonable, 
however,  that  in  the  case  of  a  document  of  a  public  nalisre, 
and  one  moreover  of  which  the  plaintiffs^  independently  of  the  tuit^ 
have  an  a  priori  right  to  ihe  inspection,  a  different  practice  should 
prevail ;  and  the  present  case  appears  to  proceed  on  this  ground. 
The  suit  was  for  the  administration  of  a  parochial  charity ;  and 
the  informants  charged  that  the  defendants  and  their  predecessors, 
churchwardens  and  overseers  of  the  parish,  and  as  such,  trustees 
of  the  charity,  had  mixed  up  the  funds  of  the  charity  with  the 
parish  moneys  ;  and  that  they  had  in  their  possession  divers  docu- 
ments from  wliich  the  truth  of  the  charge  would  appear,  and  from 
which  also  the  names  would  appear  of  the  perons  who  had  pre- 
viously been  the  ctiurchwardi^ns  and  overseers  of  the  parish.  The 
defendants  admitted  the' possession  of  tivo  books  called  the  church- 
wardens' book  and  the  general  overseer's  account  book,  but  denied 
that  these  books  related  to  the  matters  of  the  suit,  and  also  denied,  to 
the  best  of  their  knowledge  and  belief,  that  it  would  appear  from 
such  boolcs  who  bad  been  churchwardens  and  overseers  of  the 
parish.  The  usual  motion  having  been  made  for  tiie  production 
of  the  books  in  question,  the  defendants  opposed  the  application^ 
and  relied  upon  their  an.swer  as  disentitling  the  relators  to  an 
inspection  of  the  documents.  Knight  Bruce  V.  C.  "  The 
parishioners  may  surely  see  their  own  boc^ks.  Besides,  I  cannot 
suppose  that  the  books  do  not  shew  who  have  been  churchwardens 
and  overseers." 

a  Rice  v.  Gordon,  13  Sor*  580. 

PraeHct  in  Eqtuty  —  ProdMCtitm  of  Docmnenit—'Piajnrp. 

In  this  case  the  common  motion  waa  made  for  the  production  of 
documents  which  the  defendant  by  his  answer  had  admitted  to  be 
in  hia  posse.s^ion.  The  motion  wiis  opposed  by  the  defendant,  on 
the  ground  that  the  discovery  of  the  documents  woyld  tend  to 
support  an  indictment  which  bad  been  preferred  against  him  for 
perjury  f>/  the  eame ;  and  he  relied  on  Paxton  v.  Douglas*,  where 
Lord  Eldon  decided  that  a  defendant  was  not  bound  to  make  any 
discovery  having  a  tendentt/  to  criminate  him.  The  Vice  Chan- 
cellor of  England  said  tlnit  in  Paxton  v,  Dougias  the  olfence  was 
committed  prior  to  the  ifistitution  of  ike  suit ;  but  in  the  prcM^nt 
ease  it  was  committed  in  the  vety  cause  m  which  the  motion  was 
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mide ;  and  that^  if  the  Court  were  to  refuse  the  motioD,  it  would 
be  holdiBg  oat  ao  inducement  to  a  defendant  to  commit  peijurj  in 
an  earlj  stage  of  a  cause,  in  order  to  prevent  the  Court  from 
■dminiitrring  justiee  in  the  suit  His  Honour  therefore  made  the 
i  order  for  the  prodnetion  of  the  documents. 


7.  Cboft  v.  Watebtok.   Waterton  v.  Croft.    18  Sue  658. 

Practice  in  Equity — Adaunittrator  ad  Utem. 

On  the  death  of  Ann  Waterton,  one  Birmingham  became  her 
general  administratcHr,  and  on  his  death  the  pkintifBs  who  ware 
two  of  Anne  WaterUm's  creditors,  obtained  a  grant  of  adminis- 
tration ad  litem  of  her  effects.  As  creditors  they  were  plaintifEs  in 
the  first  suit,  which  was  the  ordinarj  creditor's  suit  for  an  account 
and  dis^bntion  of  her  assets.  As  administrators  ad  Utem  they 
w^e  defendants  in  the  seccmd  suit.  Both  causes  came  on  to  be 
hesrd  togetiier,  and  it  was  then  objected  that  no  administration  of 
Anne  Waterton's  general  assets  could  take  place,  unless  a  general 
administrator  were  before  the  Court  The  Vice  Chancellor  of 
^igland.  ^  In  mj  opinion,  the  objection  founded  on  the  limited 
nature  of  the  letters  of  administration  which  haye  been  granted  to 
the  Messrs.  Croft  must  be  allowed ;  for  if,  at  any  future  period^ 
general  letters  of  administration  to  Anne  Waterton  are  taken  out, 
the  person  to  whom  th^  are  granted  will  not  be  bound  by  any  of 
the  proceedings  in  this  suit.  Now,  one  of  the  objects  which  the 
Messrs.  Crc^  seek  to  obtain,  is  to  have  certain  property,  which  is 
in  the  possession  of  Robert  Waterton,  one  of  the  defendants  in  the 
first  suit  and  the  plaintiff  in  the  second  suit,  accounted  for,  and 
applied  as  part  of  the  assets  of  Ann  Waterton.  Robert  Waterton, 
however,  contends,  as  'I  understand,  that  that  property  does  not 
form  part  of  the  assets  of  Ann  Waterton,  but  belongs  to  himself: 
and  if  I  should  so  decide,  and  the  general  administrator  should  be 
dissatisfied  with  my  decision,  there  would  be  nothing  to  prevent  him 
from  instituting  a  new  suit  for  the  purpose  of  having  the  question 
determined  a  second  time.  On  the  other  hand,  if  I  were  to  hold 
that  the  property  formed  part  of  the  assets  of  Ann  Waterton,  and 
were  to  direct  an  account  to  be  taken  of  it,  the  general  adminis- 
trator might,  if  he  pleased,  file  a  new  bill  for  the  purpose  of  having 
the  account  taken  over  again.  For  these  reasons  I  think  that 
the  causes  now  before  me  are  defective ;  and  I  shall  order  them 
to  stand  over,  with  liberty  to  the  plaintiffs  to  add  parties  as  they 
may  be  advised.** 
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m.    POIXTS  IN  THE  LAW  OF  PROPEKTY. 


!.  Dtmoih  moHtM  caum — Spmliul  lafluence  of  Priests.  ^ — 4.  Powcn  of 
leasing  and  Eiecution  of  Power*.  5.  Slatute  of  Uses  —  AeiiTe  Tru*t, 
6.   Alarrtage  Settlement— ^  Rabmg  of  Portions. 


L  Thompson  v.  Heffermax*    4  Dni.  k  Warr.  28o. 

Donatio  mortii  catua — Spiniuai  InfiHence  r>f  Prittts. 

In  this  csme  the  Court  decided  tUat  tl»e  alleged  donatio  moHU 
cama  was  unsustainable,  by  reason  of  the  monej,  which  was  the 
subject  of  the  gift,  not  haviog  been  actuaJly  handed  OTer  to  the 
donee  at  the  time  when  the  gift  was  asserted  to  baye  been  made. 
But  the  more  niateniil  part  of  the  case  consisted  in  the  relation  in 
which  the  partici^  stooil  towards  each  other.  The  intestate,  Thomi>- 
son,  was  miieh  advanced  in  year.^,  and  tlic  defendant  was  a  Roman 
Catholic  priest,  who  attended  him  in  hh  last  illness,  and  who, 
immediately  aft^r  Tliompson's  dejith,  po.'^sessed  himself  of  all  the 
iutestate's  money  and  household  property,  upon  an  allegation  that 
the  intestate  liad  previously  to  his  death  given  the  ^amc  to  him  a.s 
Vi  donatio  mortis  causa.  The  bill  was  tiled  by  the  administrator  to 
obtain  possession  of  tlie  property  ;  and  a  decree  to  that  effect  was 
made  by  the  Court.  The  spiritual  ascendancy,  however,  w^hich, 
the  defendant'^  position  gave  bini  over  the  deceased,  was  the  main 
topic  of  comment  by  the  CiHUt :  and  but  for  this  feature  of  the 
c*ase,  it  contains  little  to  require  from  us  a  lengtlieued  notice  of  it^ 
Gifts  ma<ie  under  such  influence  are  treated  by  Courts  of  Equity 
upon  the  same  principleis  aj5  beneficial  gifts  from  a  ward  to  his 
guardian,  or  from  a  client  to  his  attorney :  aiul  the  presumption 
of  undue  influence  ia  in  these  cases  so  strong,  that  nothing  but  the 
most  complete  and  satisfactory  evidence  can  overcome  it*  With 
respect  to  clerical  influence,  the  cases  in  the  books  are  ex- 
tremely few  :  hut  when  sucli  a  case  arose  in  tlie  person  of  a  clergy- 
man of  the  Chureli  of  England^  the  princi[de  was  ably  stated  by 
Sir  Samuel  Romilly  in  his  celebrated  argument  in  lluguexiin  v» 
Ba.neley  ^,  the  report  of  whiidi  is  one  of  the  very  few  legal  memo- 
rial?? of  the  eloquence  of  that  accomplished  person,  **  What  is  tiie 
authority  of  a  guardian,  or  even  parental  authority,  what  are  the 
means  of  influence  by  severity  or  indulgence  in  such  a  relation, 
compared  with  tlie  power  of  religious  impres.sions  undirr  tlie 
aseeudancy  of  a  spiritual  adviser;  with  .<uch  an  engine  to  work 
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npon  the  pftsnoiiB ;  to  excite  superstitions  fears  or  pious  hopes ;  to 
inspire,  as  the  object  may  be  best  promoted^espair  or  confidence ; 
to  alarm  the  conscience  bj  the  horrors  of  eternal  misery,  or  sup- 
port the  drooping  spirits  bj  unfolding  the  prospect  of  eternal  hi^- 
piness;  that  good  or  evil,  which  is  never  to  end  ?  What  are  all 
other  means  to  these  ?  Are  inferior  considerations  to  have  so 
much  effect ;  and  is  no  regard  to  be  given  to  the  most  powerful 
motive  that  can  actuate  the  human  mind  ?  Though  no  direct 
authority  is  produced,  your  Lordship,  dispensing  justice  by  the 
same  role  as  your  predecessors  upon  such  a  subject,  not  confined 
within  the  narrow  limits  of  precedent,  will,  as  a  new  relation  ap- 
pears, ]o6k  into  the  principles  that  govern  the  human  heart,  and 
decide  in  a  case,  far  the  strongest  that  has  yet  occurred,  upon  this 
ground  alone,  from  its  infinite  importance  to  the  community." 
From  the  foregoing  extract  it  will  be  seen  that  Sir  Samuel 
lUnnilly  considered  the  case  wholly  new  and  without  precedent, 
and  only  referable  to  the  general  principles  of  equitable  jurisdic- 
tion. Lord  Eldon  also  seems  to  have  been  unacquainted  with  a 
very  remariuble  case  of  Norton  v.  Belly  ^,  which  was  decided  in 
1764,  upon  similar  principles,  by  Lord  Chancellor  Henley,  a  Judge 
who  was  accustomed  to  express  himself  in  a  very  forcible  and  even 
impassioned  manner  upon  the  bench.  The  biU  in  that  case  was 
filed  by  a  maiden  lady,  named  Norton,  residing  at  Leeds,  against 
the  defendant  Belly,  a  methodist  preacher,  and  other  trustees 
named  in  a  deed  of  gift,  whereby  an  annuity  of  50/.  was  charged 
by  the  plaintiff  upon  her  real  estate  in  Yorkshire  for  the  benefit 
of  Belly.  She  prayed  that  the  deed  might  be  delivered  up  to  be 
cancelled  on  the  ground  of  undue  influence  in  obtaining  it :  and 
the  Lord  Chancellor  so  decreed.  It  is  impossible,  within  our  pre- 
sent limits,  to  give  more  than  the  following  characteristic  extract 
from  his  Lordship's  judgment,  the  whole  of  which,  however,  will 
well  repay  the  attention  of  the  student.  Lord  Henley  C.  "  This 
cause,  as  it  has  been  very  justly  observed,  is  the  first  of  the  kind 
that  ever  came  before  this  Court,  and,  I  may  add,  before  any 
Court  of  Judicature  in  this  kingdom.  Matters  of  religion  are, 
hi^ily^  very  rarely  matters  of  dispute  in  Courts  of  Law  or  Equity, 
In  regard  to  Protestant  Dissenters,  under  which  denomination  it 
has  been  attempted  to  shelter  and  include  the  defendant  Belly, 
no  man  whatever  bears  a  greater  regard  and  esteem  for  those  who 
are  really  so  than  I  do :  and  God  forbid  that  in  the  present  age 
the  true  dissenters  of  every  kind  should  not  be  tolerated,  or  that 
the  spirit  of  Christianity  should,  in  this  kingdom,  lose  the  spirit  of 
moderation  I  I  can  and  do  esteem  the  professors  of  one  equally 
with  our  own  established  church,  to  which,  not  only  from  the  pro- 
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fession  of  my  faith,  but  from  my  princiiiles,  I  benr  a  higher  venciti- 
tioii-  But  very  wide  h  the  diflerence  between  flissenters  and 
fanatics,  whose  canting  and  whose  doctrinee  have  no  other  tendency 
than  to  plunge  their  deluded  votaries  into  the  very  uby&s  of  bigotfy, 
despair,  and  enthusiasm.  And  though,  even  against  those  im- 
happy  and  false  pastors,  I  would  not  nhh  the  spirit  of  persecution 
to  go  forth,  yet  are  not  these  men  to  be  discountenanced  and  dia- 
coiiraged  wiienever  they  properly  come  before  the  Courts  of 
Justice  ? 

"  Men  who  go  about,  and,  in  the  Apostle's  language,  creep  into 
people's  dwellings,  deluding  weak  women  ;  men  who  go  about 
and  diffuse  their  rank  and  warm  enthui^iastic  notions,  to  the  de^ 
struction  not  only  of  the  temporal  concerns  of  many  of  the  subjoctts 
of  this  realm,  but  to  the  endangering  their  eternal  welfare.  And 
shall  it  be  said  that  this  Court  cannot  relieve  against  the  glar- 
ing impositions  of  these  men  ?  that  it  cannot  relieve  the  weak 
and  unwary,  especially  when  the  impositions  are  exercised  on 
those  of  the  w^eaker  sex  ?  It  is  no  by  means  arguing  agreeably 
to  the  practice  and  equity  of  this  Court  to  insist  upon  it.  This 
Court  is  the  guardian  and  protector  of  tlie  weak  and  helpless 
of  every  denomination,  and  the  punisher  of  fraud  and  imposition 
in  every  degree.  Yes,  this  Court  can  extend  its  hands  of  protec- 
tion :  it  has  a  conscience  to  relieve,  and  the  constitution  itaelf 
would  be  in  danger  if  it  did  not .  .  *  ,  Let  it  not  he  told  in  the 
streets  of  London  that  this  preaching  sectary  is  only  defending  his 

just  rights,  and  must  be  .supported  in  them I  have  considered 

this  cause  not  merely  as  a  private  matter,  but  of  public  con- 
cernment and  utility ,...,!  have  staid  much  beyond  my  time : 
I  have  given  this  cause  a  long  and  patient  hearing:  and  in«s» 
much  aa  the  deed  was  obtained  on  circumstances  of  the  greatest 
fraud,  imposition,  and  misrepresentation  that  could  be,  let  it  be 
decreed  that  the  defendant  Kelly  execute  a  release  to  Mrs* 
Norton  of  this  annuity,  and  deliver  up  the  deed  for  securing  it 
.  .  .  and  pay  the  coj^ts  of  this  suit.  I  cannot  conclude  without 
observing  that  one  of  his  (Relly's)  counsel,  with  some  ingenuity, 
tried  to  sheltei-  him  under  the  denomination  of  an  independent 
preacher*  I  have  tried,  in  the  decree  I  have  made,  to  spoil  his 
independency-*'  From  this  exposition  of  the  views  of  Lord  Henley 
upon  so  important  a  topic,  the  reader  will  not  be  unprepared  far 
the  following  strong  expression  of  Sir  E.  Sugden's  opinion  in  the 
case  of  the  Roman  Catholic  priest,  whose  conduct  gave  rise  to  the 
suit  of  Thompson  v.  Hefferman* 

Lord  Chancellor  Sugden :  "  When  a  clergyman  attends  upon  a 
person  in  his  last  moments^  and  sets  up  a  gift  from  the  dying  man 
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to  kinifletfy  the  OTidence  of  the  transactioii  ought  to  be  perfectly 
free  from  all  suspicicm,  and  such  as  to  leave  no  reasonable  doubt  in 
the  mind  of  the  Court  as  to  its  truth.  A  deathbed  is  not  the  fit 
place,  nor  the  proper  time,  at  which  a  clergyman,  ci  any  per- 
soasioB,  should  look  to  his  own  personal  interest,  or  aeA  to  obtain 
the  property  oi  the  dying  man.  On  such  an  occasion,  if  a  man 
has  a  testamentary  intention,  and  time  allows,  proper  adyice  should 
be  obtained,  some  professional  person  should  be  sent  for,  and  dis- 
interested witnesses  called  in :  all  due  solemnities  should  attend  the 
dispositieQ  of  the  property.  Advantage  ought  never  to  be  taken 
of  a  man's  last  moments,  in  order  to  obtain  dispositions  of  his 
property  in  favour  of  persons  not  connected  with  him  by  ties  of 
blood ;  and  I  shall  always  require  strong  evidence,  more  especially 
in  the  case  of  a  clergyman,  before  I  support  a  gift  made  in  eX' 

tremis If  the  minister  of  religion  at  such  an  awful  moment 

will  desert  his  office,  it  is  not  only  the  privilege  but  the  duty  of 
the  law  to  throw  its  protection  around  the  individual.  ,  .  *  .  I  am 
of  opinion  that  the  gift  was  not  made  either  by  the  direc- 
tions or  with  the  authority  of  Thompson.  I  have  never  seen  a 
case  calling  for  more  marked  disapprobation.  I  shall  give  the 
plaintiff  a  decree  according  to  the  prayer  of  his  bill ;  and  the 
defendant  must 'pay  all  the  costs  of  the  suit  up  to  the  present 
time," 

2.  Dob  v.  Burbouqh.    6  Q.  B.  229. 
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lids  case,  is  an  illustration  of  the  well-known  doctrine,  that  on 
every  occasion  of  the  exercise  of  a  power,  the  strictest  conformity 
to  its  terms  is  required.  By  the  will  of  Lord  Egremont,  Percy 
Wyndham  was  devisee  for  life  of  certain  lands,  with  the  ordinary 
power  of  leasing  upon  the  following  terms  :  "  so  that  in  every  of 
the  leases  so  to  be  made  and  granted  by  virtue  of  the  several 
powers  aforesaid,  there  be  contained  the  usual  and  reasonable 
covenants^  and  a  condition  of  re-entry  for  non-payment  of  the  rent 
or  rents  thereby  reserved,  in  case  the  same  be  behind  or  unpaid  by 
the  space  of  twenty-one  days,  and  for  non-performance  of  the 
covenants  therein  to  be  contained."  Percy  Wyndham,  as  such 
tenant  for  life,  granted  three  leases  to  one  Guppy  for  ninety-nine 
years,  determinable  on  lives ;  and  Guppy  covenanted  to  repair, 
with  a  proviso  for  re-entry  by  the  lessor,  in  case  Guppy  should 
suffer  the  demised  premises  to  run  to  ruin  or  decay  for  want  of 
reparation,  and  should  not  sufficiently  amend  and  repair  the  same 
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vntlUn  six  calendar  months  next  after  notice  given  by  Percy 
Wyndham  and  his  assigns.  It  was  objected  that  the  lessor  had 
here  taken  a  qualified  instead  of  an  absolute  covenant.  Lord 
Denman  C.  J.  '^  We  are  of  opinion  that  the  lease  in  this  case 
cannot  be  supported.  The  power  requires  that  there  should  be  a 
clause  of  re-entry  for  non-performance  of  the  covenants  to  be  con- 
tained in  the  lease.  The  lease  contains  a  general  covenant  to 
repair  and  keep  in  repair :  the  clause  of  re-entry  is  in  case  the 
lessee  shall  not  repair  after  six  calendar  months'  notice.  This  ap- 
pears to  us  to  be  clearly  not  a  compliance  with  the  power.** 

3.  Doe  dem.  Lord  Egremoiyt  v.  Stephens.    6  Q-  B.  208. 

Power  of  leafing —  CoMtntctunu 

This  case  contains  several  practical  points  in  conveyancing. 
It  was  an  action  brought  to  try  the  validity  of  a  lease  granted  in 
1828  by  Lord  Egremont  as  tenant  for  life  with  a  power  of  leasing 
under  the  will  of  his  father  Sir  William  Wyndham.  The  power 
authorised  Lord  E.  to  demise,  for  years  determinable  on  lives,  any 
part  of  the  premises  usually  so  leased,  by  lease  reserving  the 
ancient  and  accustomed  rents  and  heriots,  and  containing  the  usual 
and  reasonable  covenants,  and  not  containing  any  clause  authorising 
the  lessee  to  commit  waste,  or  exempting  him  from  punishment  for 
committing  the  same.  In  assumed  exercise  of  this  power  a  lease 
was  granted  in  1828,  comprising  four  tenements,  viz. : — Andrew's, 
Stone's,  Crang's,  Grayborough.  Andrew's  and  Crang's  were  part 
of  the  estate  of  Sir  W.  Wyndham,  but  Stone's  and  Grayborough 
were  not  so,  and  consequently  not  within  the  power.  The  plaintifTs 
first  objection  to  the  lease  therefore  turned  on  this  point ;  and  at 
the  argument,  upon  a  special  case  reserved  from  the  Somerset 
assizes,  the  following  passage  in  Co.  Litt.  44.  b.,  relative  to  the 
Stat.  32  Hen.  8.  c.  28.  for  enabling  tenants  in  tail  and  others  to 
grant  leases,  was  relied  upon.  ^<  If  twenty  acres  of  land  have  been 
accustomably  letten,  and  a  lease  is  made  of  those  twenty  and  of 
one  acre  which  was  not  accustomably  letten,  reserving  the  ac- 
customable  yearly  rent  and  so  much  more  as  exceeds  the  value  of 
the  other  acre,  this  lease  is  not  warranted  by  the  Act,  for  that  the 
accustomable  rent  is  not  reserved,  seeing  part  was  not  accustomably 
letten,  and  the  rent  issueth  out  of  the  whole : "  and  it  was  argued 
that  the  difficulty  is  greater  in  a  case  like  the  present,  where  there 
are  reservations  of  heriots,  which  cannot  be  subdivided  or  ap- 
portioned. Lord  Denman  C.  J.  **  This  objection  appears  to  us 
to  be  very  formidable.    It  is  not  merely  that  tenements  not  before 
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letten  together  had  been  joined  at  an  entire  rent,  or  that  premises 
had  been  severed  and  divided  which  were  before  letten  together  at 
pro  rata  rents,  where  all  were  parcel  of  the  same  estate,  and  tinder 
the  same  power ;  bat  it  is  mixing  and  joining,  at  an  entire  rent, 
premises  nnder  the  power,  and  others  to  which  the  power  does  not 
extend.  The  authorities  cited,  especially  Lord  Cardigan  v.  Mon- 
tague in  the  appendix  to  Sugden  on  Powers,  (Vol.  IL  661. 7th  ed.) 
Doe  V.  Bendle  (3  M.  &  S.  99.),  and  others  which  are  commented 
on  in  Doe  v.  Lock  (2  A.  &  E.  747.),  establish  the  position  that  the 
mere  joining  of  strange  tenements  at  an  entire  rent  is  fatal  to  the 
lease.  And  if  the  tenements  called  Stone's  and  Grayborough  are 
taken  to  have  been  held  in  fee  simple  by  the  late  Lord  Egremont, 
there  would  be  no  ancient  and  accustomed  rent  as  to  them  ;  and  it 
is  difficult  to  see  how  the  small  rent  {I As,)  reserved  by  the  lease 
in  question  could  be  apportioned.**  Judgment  for  the  plaintiff  on 
this  objection. 

n.  The  second  objection  to  this  lease  was,  that  even  if  all  the 
tenements  had  been  within  the  power,  they  had  always  been 
leased  separately^  and  therefore  had  not  been  usually  $o  leased^ 
as  now,  within  the  meaning  of  the  power*  To  this  it  was 
answered,  that  tenements  which  are  all  under  a  power  may  be 
joined  and  separated,  ad  libitum^  provided  the  due  proportion  of 
rent  be  reserved ;  and  Doe  v,  Wilson  (5  B.  &  Aid.  363.)  was 
relied  upom  Lord  Denman  C.J.  "We  are  inclined  to  think 
that  the  answer  is  sufficient ;  and  we  are  of  <^inion  that  the 
words,  usually  so  leased^  relate  to  the  time  and  duration  of  the 
lease,  not  to  the  joining  or  separating  the  premises." 

m.  The  third  objection  to  the  lease  was,  that  the  authority 
which  it  gave  the  lessee  to  take  down  an  out-house  and  use  the 
materials  for  building  a  house,  was  contrary  to  the  terms  of 
the  power.  Lord  Denman,  C.J.  "We  think  there  is  nothing 
in  the  third  objection.  Whether  the  taking  down  the  out-house 
and  using  the  materiab  to  build  a  house,  would  or  would  not  be 
waste,  if  not  authorised  to  be  done  by  the  reversioner,  we  are  of 
opinion  that  the  contract  and  permission  so  to  do  is  not  a  clause 
giving  power  to  the  lessee  to  commit  waste  within  the  meaning  of 
the  leasing  power  in  question." 

lY.  The  fourth  objection  was,  that  the  lease  did  not  contain 
the  usual  and  reasonable  covenants.  The  ordinary  test  as  to  what 
covenants  are  usual,  is  the  latest  lease  before  the  will  or  in- 
strument creating  the  power.  In  the  lease  in  question  there 
was  no  covenant  to  grind  at  the  Lord's  mill ;  and  as  to  Andrew's 
tenement,  the  latest  lease  (which  was  made  in  1744  by  the  donor 
of  the  powjer)  appeared  to  contain  no  sucli  CQTenant.    But,  as  to 
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Crw^B  tenement^  there  ware  two  leaaes  <tf  it  in  existence  at  th« 
time  of  the  a^fttion  of  the  power,  cme  dated  in  1700,  andtheotiier 
in  1757.  The  latter  deed  was  lost,  and  the  contents  were  unknown  ; 
but  the  former  contained  a  reseryation  of  snit  at  the  miUa, 
and  was  teeated  b j  the  Court  as  the  latest  lease.  The  Ckmrt, 
therefore,  sustained  the  oljection.  Lord  Denman  C.J.  *<The 
lease  of  1700  does  contain  a  reservation  of  suit  at  the  mills,  and 
a  covenant  to  perform  the  suit  so  reserved.  We  think  it  im- 
possible, therefore,  to  saj  that  such  covenant  was  not  one  of  the 
usual  and  reasonable  covenants,  and  then  the  omission  of  it  in  the 
lease  of  1828  is  fatal  to  the  whole  lease.  Upon  the  whole, 
therefore,  as  well  on  the  first  objection  as  the  fourUi,  we  think  the 
lessor  of  the  plaintiff  entitled  to  the  judgment  of  the  Court. 

4.  Stackfoole  v.  Stackpoole.    4  Dm.  &  Warr.  320. 

Mistakes  in  the  testamentary  exercise  of  powers  are  remedied  in 
equity  bj  a  peculiar  ccmstruction,  from  which  the  doctrine  of  cjf 
pris  has  originated.  In  such  cases,  the  Court  gives  effect  to  an 
irregular  appointment,  by  putting  upon  it  a  construction  consistent, 
as  far  as  may  be,  with  the  intention  of  the  donor  of  the  power,  til 
rtf  moffis  vaUcU  quam  pereai;  or,  in  the  language  of  Vice- 
chancellor  Wigram,  **  in  order  to  preserve  and  effect  something, 
which  the  Court  collects  from  the  will  to  have  been  the  paramount 
object  of  the  testator,  it  rejects  something  else,  which  is  r^arded 
as  merely  a  subordinate  purpose,  namely,  the  mode  of  carrjring  out 
that  intention." '  This  doctrine  of  cypresy  or  approximation,  though 
now  perfectly  established,  has  been  frequently  disapproved,  and 
has  gone.  Lord  Kenyon  observes,  "to  the  utmost  verge  of  the 
law."*  Lord  Eldon  also  said,  "it  is  not  proper  to  go  one  step 
farther."*  The  benefit  of  this  doctrine  has  accordingly  never  been 
extended  to  powers  executed  by  deed,  nor  to  powers  affecting  mere 
personalty :  and  in  such  cases  an  appointment  under  a  power  is 
void,  so  far  as  relates  to  the  excess.  In  the  case  before  us,  there 
was  a  power  authorising  a  tenant  for  life  to  appoint  certain  lands 
to  his  sons  for  estates  not  exceeding  estates  tail :  and  the  question 
was,  whether  he  could,  under  that  power,  by  will  (it  was  admitted 
that  by  deed  he  could  not)  raise  an  estate  tail  in  a  son,  as  he  had 
attempted  to  do,  by  devising  the  estate  to  such  son  fbr  life,  with 
remainder  to  trustees  to  preserve,  with  remainder  to  his  first  and 

I  3  Hare,  11,  in  Vanderplank  t.  King.  ' 
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«Cli«r  fons  in  tail  male.  In  tesnnSy  the  power  did  not  Attthoriae  an 
appointment  to  any  person  except  the  sons  of  the  donee  of  the 
power:  it  neither  authoriied  the  intermediate  limitation  to  the 
tmsteei^  nor  the  i^pointment  to  the  grandsons  as  purchasers.  But 
H  was  argued,  that  although  the  son  could  not  under  the  power 
take  an  estate  for  Hfe,  with  remainder  to  his  sons  as  purehasers, 
yet  thaty  hj  the  i^pHeation  of  the  cypres  doctrine,  that  son  might 
take  an  estate  in  tail  male ;  and  that  if  such  an  effect  were  given 
to  the  will,  the  general  intent  would  be  effectuated,  and  all  tiie 
sons  of  the  son,  and  their  male  issue,  would  take  the  same  estates 
as  if  the  power  had  been  strictlj  followed.  The  olyjection  to  this 
ocmstraeticm  was,  that  the  adoption  of  it  would  enable  the  son  to 
prerent  the  estate  from  going  to  his  sons ;  for  at  an j  time  be  might 
diseatail  the  estate,  and  convert  himself  into  a  tenant  in  fee  inmple. 
On  the  other  hand,  hj  rc|jecting  that  construction,  the  intention  of 
the  testator,  in  his  assumed  exercise  of  the  power,  would  be  de- 
leatedy  and  the  estate  would  go  away  under  the  will  creating  the 
power  to  collateral  branches  of  the  family,  so  as  to  exclude  his 
issue  frc»i  all  possibility  of  succession ;  whereas,  by  the  other  con- 
struction, unless  the  son  barred  the  entail,  the  estate  would  descend 
to  aH  the  issue  for  whom  the  testator  intended  to  provide.  Under 
these  circumstances,  the  Court  decided  in  favour  of  the  ey  pres 
eonstmction.  Lord  Chancellor  Sugden.  '<  The  rights  of  the  parties 
depend  upon  questions  of  the  greatest  nicety  and  difficulty.''  (His 
Lordship  then  adverted  to  the  arguments  already  stated.) 

"  The  cases  upon  this  doctrine  go  thus  far.  In  Chapman  v.  Brown  ^ 
certain  words  had  been  omitted  in  the  will  by  accident.  The 
Court  of  King's  Bench  took  advantage  of  the  omission  in  order  to 
give  an  estate  tail  to  the  person  who  was  capable  of  taking  it 
according  to  the  rules  of  law,  for  whom  it  would  descend  to  the 
persons  who  would  have  taken  by  purchase,  if  there  had  been  no 
mistake  in  the  will.  The  construction  which  the  Court  adopted 
was  ingenious,  and  opinions  were  expressed  by  the  Judges  who 
decided  that  ease,  that  the  limitations  might  have  been  supported 
by  the  application  of  the  doctrine  now  contended  for.  This  is 
explained  by  Lord  Alvanley  in  Boutledge  v.  DorriU.^  The  ob- 
jection to  the  limitations,  however,  was  not  that  they  were  an 
improper  execution  of  a  power,  for  the  devise  was  of  an  interest, 
but  that  they  were  void,  as  being  contrary  to  the  general  rule  of 
law.  In  Nichon  v.  Nicholl'  the  exact  point  arose,  and  a  case  was 
sent  for  the  opinion  of  a  Court  of  law.    The  Judges  certified  in 
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favour  of  the  application  of  the  eypree  doctrine  to  the  oonBtmcUon 
of  the  limitations  there.  This  also  was  the  devise  of  an  estate,  and 
not  an  execution  of  a  power  ;  but  a  will  executed  under  a  power  is, 
within  the  limits  of  the  power,  to  have  the  same  favourable  con- 
struction as  a  proper  will :  accordingly,  in  Pitt  v.  Jackson^,  which 
depended  upon  the  execution  of  a  power  by  will.  Lord  Kenjon 
laid  down  the  same  doctrine  clearlj  and  decisively,  although  it 
ultimately  appeared  that  it  was  not  necessary  to  decide  the  point» 
either  when  the  cause  was  first  heard  at  the  Rolls  before  Lord 
Kenyon,  or  when  it  subsequently,  under  the  name  of  Smith  v* 
Lord  Camelford^  came  on  before  Lord  Loughborough.  The  rule, 
however,  was  distinctly  laid  down  by  Lord  Kenyon,  who  was  one 
of  the  most  consummate  real  property  lawyers  that  ever  adorned 
the  Bench ;  and  he  adhered  to  the  opinion  he  then  expressed  to 
the  latest  moment  of  his  judicial  existence.  I  am  aware  that  the 
doctrine  has  been  questioned  by  authorities  entitled  to  the  highest 
respect,  but  it  has  never  been  overruled ;  and  it  has  been  adopted 
by  Lord  Alvanley  and  other  great  authorities.  It  has  been  trulj 
said,  that  the  doctrine  goes  ,to  the  very  verge  of  the  law,  yet  no 
one  has  ventured  to  say  that  it  actually  breaks  in  upan  any  rule  of 
law.  Li  my  opinion  it  is  the  soundest  construction,  and  I  think  I 
ought  to  act  upon  that  rule  in  this  case ;  I  shall  thus  be  enabled  to 
effectuate,  to  a  great  extent,  the  intention  of  the  testator,  who  had 
power  to  do  what  I  now  do  for  him.  I  do  nothing  but  give  effect 
to  a  disposition,  which,  thus  construed,  will  unquestionably  be 
within  the  limits  of  the  testator's  power,  and  which  he  could  him- 
self have  framed  accordingly,  had  he  been  informed  what  the  rule 
of  law  was  upon  the  subject  I  keep  within  the  terms  of  the 
power,  and  I  do  not  exceed  his  intention ;  and  there  is  nothing  in 
the  nature  of  a  power  like  this,  as  distinguished  from  proper^, 
which  should  prevent  me  from  applying  the  doctrine  to  a  devise 
under  the  power.  I  am  therefore  of  opinion,  that  the  cy  pris 
doctrine  ought  to  be  applied  to  this  case,  and  that,  by  its  a{^* 
cation,  the  limitation  in  question  is  a  valid  t^pointment  to  the  soa 
quati  in  tail  male."' 

5.  WiLLUMS  V.  Waters,  14  Mee.  &  Wels.  166L 

Statute  of  Vtet-^Adivt  Tnut. 

The  words  of  the  Statute  of  Uses  are,  ''that  where  any  person 
shall  stand  seised  of  any  lands,  he.  to  the  use,  confidence,  or  trust 

>  S  Bro.  C.  C.  51.  *  2  \tx  698. 
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of  anj  other  person  or  persons,  he,  by  reason  of  any  bargain,  sali, 
iui,  in  every  sach  case  all  and  every  such  person  or  persons,  8cc. 
that  have,  or  hereafter  shall  have,  such  use,  confidence,  or  trust  in 
fee  simple,  &c.  shall  from  henceforth  stand  seised,  he, ;  and  it  ha» 
long  been  settled,  that  although  use  is  the  word  generally  used, 
Uiat  it  is  not  the  only  word  which  will  raise  a  use  under  the  statute. 
If  lands  are  conveyed  to  A.  and  his  heirs  in  trust  for  B.  and  his 
heirs,  or  in  confidence  that  he  or  they  shall  receive  the  rents,  the 
use  will  be  executed  and  B.  will  have  the  legal  estate.  Eure  v. 
Howard,  Pres.  Cha.  345.* 

In  the  above  case,  the  lands  of  a  woman  on  her  marriage  were 
conveyed  by  lease  and  release  by  her  to  trustees  and  their  heir^ 
to  the  use  of  the  wife  and  her  assignees  until  the  nmrriage,  and 
from  the  solemnization  of  the  marriage  in  trust  for  her  and  her 
assigns  during  her  life /or  her  sole  and  separate  use,  independent 
of  her  intended  husband,  his  debts,  control,  or  enjoyment;  and 
after  the  decease  of  the  wife  to  the  use  of  the  intended  husband, 
his  heirs  and  assigns  for  ever,  and  it  was  held  that  the  wife  took 
the  legal  estate  for  her  life,  and  not  the  trustees. 
:  **  Although,*'  said  Parke  B.,  "  it  is  highly  probable  that  these 
parties  intended  to  give  the  trustees  the  legal  estate  during  the  life 
of  the  wife,  they  have  not  used  apt  words  for  that  purpose.  We 
cannot  c(^ect  clearly  from  the  words  of  the  deed  that  they  in- 
tended to  give  the  trustees  an  active  (rust.  The  limitation  to  her 
sole  use  is  therefore  void  at  law,  and  the  use  is  executed  in  the 
wife,  although  the  husband  is  a  trustee  for  her  in  equity." 

6.  Shbppard  v.  Wilson.    4  Hare,  392. 

Marriage  SeHUment —  Poriions  -^  Time  of  nuting. 

By  the  settlement  made  on  the  marriage  of  T.  Sheppard,  real 
estates- were  limited  to  trustees  for  a  term  of  1000  years,  in  the 
usual  manner  for  raising  portions  for  the  younger  children  of  the 
marriage.  If  there  should  be  only  one  child,  5000/.  was  to  be 
raised ;  8000/.  if  two  children  ;  and  10,000/.  if  three  or  more 
children  ;  to  be  divided  among  them  equally,  the  shares  of  sons  to 
be  payable  at  the  age  of  twenty-one,  and  the  shares  of  the  daughters 
at  that  age,  or  marriage.  The  portions  were  also  to  bear  interest 
at  five  per  cent  for  the  maintenance  of  the  younger  children  during 
minority.  The  eldest  son,  having  succeeded  as  heir  at  law  to  the 
settled  estates,  and  attained  twenty-one,  presented  a  petition  in  the 
cause,  praying  to  be  let  into  possession,  subject  to  the  term  :  and 
also  praying  that  the  portions  provided  by  the  settlement  might  be 

I  12  East,  455. 
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forthwiA  xslBed  and  iiiTMted  f<r  the  beneit  of  llie  yav^^ 
(two  dmughten  and  a  son),  who  were  all  infanta^  and  that  the 
estatea  mi^t  be  discharged  firom  the  trusts  relaliiig  to  the  portioo& 
The  applicatko  was  <^iposed  on  tiie  groond  that  the  infants  ought 
not  to  be  deprived  of  the  secnritj  of  the  land,  nor  have  the  lower 
interest  of  31  percent,  in  the  fimds  sobatitiited  for  tiie  interest  at 
&L  per  cent,  pajahle  out  of  the  land,  under  the  settlement.  The 
Vice  ChancdkHT  Wigram  concmred  in  this  yiew,  and  said  that  the 
Coort  wonld  not  anticipate  the  time  of  payment  in  raiang  the 
monej,  or  g^ve  the  children  an  inferior  secority  for  their  portioi^ 
Afterwards,  iqwn  the  marriage  of  the  two  daoghters,  petitions 
were  presented,  prajing  that  their  portions  might  be  raised  and 
paid:  and  thereopon  the  ddest  son  insisted  that  the  time  was  come 
tat  raising  KVXXML  in  satisfaction  of  all  the  portions,  and  so  dis- 
encumbering the  estate.  Bat  tiiis  was  contested  on  behalf  of  the 
yoonger  son,  who  was  still  an  infant,  on  the  groond  that  the  entire 
som  of  lO^OOCML  wonld  not  be  payable,  unless  all  the  three  younger 
diildren  became  mtitled  to  their  portions :  and  the  infiuit  younger 
s(m  might  never  attain  twenty-ooe:  and  it  was  adced  whether  the 
heir,  by  raising  the  portions  at  once,  intended  to  waive  his  right 
to  satisfy  them  by  the  smaller  sum  in  that  event?  The  Yice 
Chancellor  held,  that  it  was  not  imperative  on  the  trustees  of  the 
term  to  raise  all  the  portions  when  one  or  two  of  them  became 
payable;  and  that  the  Court  would  not,  without  necessity,  direct  a 
kiger  sum  to  be  raised  than  was  required  to  satisfy  tli^  portions 
which  were  actually  due. 


IV.  POINTS  IN  THE  LAW  OF  DEBTOR  AND 
CREDITOR. 

1.  Inolreiicy —  Order  of  Proteetion.     2.  Right  of  Bankrupt  to  acquir*  Pro- 
perty.    3.  Pa jment  after  Act  of  Bankruptcy.     4.  Practice — Inaolrencj. 

1.  Tbomas  t.  Hudson.    14  Mees.  H  W.  363. 

Intobemcf^  Order  of  ProUcHom, — Eteapt, 

It  will  he  recollected  that  in  V9Aer  v.  CroleS  the  Allowing 
principle  was  estahHshed,  vis.,  that  hankruptcy  and  certificate 
constitute  no  bar  to  an  acti(m  of  tort  against  the  bankrupt.  This 
principle  was  adopted  by  the  l^islature  in  the  late  Insolyency 
Act,  6  &  GYlct  c.  116.,  from  which  it  appears,  that  though  the 
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4ntertm  ordep  of  protecticm  would  operate  as  against  all  debts;  not 
<<mlj  on  contradtSy  but  also  oa  costs,  the  petitioner  is  not  entitled 
(s.  4.)  to  obtain  a  /inal  order  of  discharge,  unless  he  satisfies  the 
commissioner  that  none  of  his  debts  were  contracted  bj  reason  of 
any  j  ndgment  in,  amongst  other  actions,  anj  action  of  assault.  Here 
the  plaintiff  had  obtained  judgment  against  one  Fonlkes  in  an  ac* 
tion  for  an  assault  and  false  imprisonment :  and  Foulkes,  having 
been  taken  in  execution  under  a  ca  sa.,  was  committed  to  the 
Queen's  prison,  of  which  the  defendant  was  the  keeper.  Foulkes 
afterwards  petitioned  the  Court  of  Bankruptcy  for  his  discharge 
under  the  Insolvency  Acts,  o  &  6.  Vict.  c.  116.,  and  7  &  8  Vict 
e,  96* ;  and  the  commissioners,  having  made  an  order  for  his  dis- 
charge, the  defendant  discharged  Foulkes  in  obedience  to  that 
order.  Thereupon  the  plaintiff  brought  an  action  against  Hudson 
for  an  escape.  But  the  Court  of  Exchequer  held  that  Hudson  was 
bound  to  obey  the  order  of  the  Commissioner,  who  was  acting 
judicially  in  a  matter  over  which  he  had  juxisdiction ;  and  that  the 
action  did  not  lie.  Pollock  C.  B. :  "  Suppose  a  special  power  to 
be  conferred  upon  the  Court  of  Queen's  Bench,  and  they  were  to 
put  an  erroneous  construction  upon  the  Act  of  Fiarliament  con- 
ferring it,  and  were  to  make  an  order,  is  the  officer  to  be  respon- 
sible for  obeying  it?  I  think  not."  Alderson  B.:  ''  The  Com- 
missioner has  but  very  imperfect  means  of  enabling  him  to  come 
to  a  decision  in  theso  matters — nothing  but  the  petition  and  affi- 
davit 3  still  he  has  these  documents,  and  upon  these  he  must  ex- 
ereise  his  judgment,  and  by  that  judgment  all  persons  must  be 
bound.  The  decision  may  be  wrong :  but  it  is  a  decision  by  the 
proper  authority,  and,  if  wrong,  comes  within  the  principle  decided 
in  the  Marshalsea  case^  that  orders  by  a  competent  authority, 
though  made  invereo  ordiney  are  a  protection  to  those  who  act 
under  them." 

2.  Hbkbbrt  v.  Saybr,  5  Q.  B.  965. 

Bighi  of  Bankrupi  twice  cert^ficaUd  to  aeqmre  Ptoperty  and  contract  for  the 
Benefit  of  hie  Atsigneee, 

This  was  a&  action  of  assumpsit  brought  by  the  indorsee  of  a  bill 
of  eschaage  against  the  acceptor.  The  plaintiff  had  before  the 
indorsement  been  twice  a  bankrupt,  under  a  commission  and  under 
a  fiat ;  and  he  had  obtained  his  certificates  under  both  the  commission 
and  the  fiat ;  but  his  estate  under  the  fiat  was  not  sufficient  to  pay 
15#,  in  <he  pound.    The  defendant  pleaded  that  the  bill  was  indorsed 
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to  the  plaintiff  after  the  allowance  of  the  last  certificate,  whereby  the 
cause  of  action  on  the  bill  was  vested  in  the  assignees  under  the 
fiat.  The  plaintiff  demurred  to  the  plea  that  it  was  bad,  becauae 
it  did  not  state  that  the  assignees  under  the  fiat,  or  either  of  them, 
had  interfered,  or  required  the  defendant  to  pay  to  them  the 
amount  of  the  bilL  The  Court  of  Queen's  Bench  gave  judgment  for 
the  defendant  on  this  demurrer,  but,  on  a  writ  of  error,  the  Exche- 
quer Chamber  reversed  that  decision,  and  decided  that  the  plea 
was  bad  for  not  stating  that  the  assignees  had  interfered  and 
required  the  defendant  to  pay  to  them.  The  main  question 
decided  in  this  case  was  that  a  bankrupt  twice  certificated,  and 
who  has  not  paid  158.  in  the  pound,  has  a  good  right  to  after- 
acquired  property,  such  as  the  bill  of  exchange  in  question  in 
this  action,  against  the  parties  to  the  bill,  and  all  the  world  except 
the  assignees.  It  was  held  that  a  bankrupt  in  this  condition 
is  in  the  same  situation  with  respect  to  property  acquired  after  a 
second  certificate,  as  an  uncertificated  bankrupt  was  with  respect 
to  property  acquired  after  the  assignment  before  the  recent 
statutes  6  Geo.  4.  c.  16.  and  1  &  2  W.  4.  c.  56. ;  and  that  an 
uncertificated  bankrupt  has  the  same  right  now  that  he  had  before 
those  statutes,  namely,  a  right  to  after-acquired  property  against 
every  body  but  the  assignees,  and  that  it  is  not  competent  for  a 
stranger  to  dispute  his  title. 

Tindal  C.  J.  in  giving  judgment  in  the  Exchequer  Chamber, 
said,  ^'  not  only  the  weight  of  authority  but  reason  and  convenience 
are  in  favour  of  the  right  of  a  bankrupt  to  sue.  All  ftiture  pro- 
perty and  contracts  vest  in  the  assignees,  by  the  words  of  stat.  6 
G.  4.  c.  16.  ss.  63.  127.,  and  by  the  construction  put  by  the  Courts 
on  the  words  of  the  older  statutes.  But  there  must  be  property  in 
the  bankrupt,  or  contracts  with  him,  before  such  property  or  con- 
tracts can  vest  in  the  assignees.  The  effect  of  the  statutory  enact* 
ments  may  be,  either  to  transfer  immediately  such  property  or 
contracts  from  the  bankrupt  to  the  assignees,  vesting  the  property 
in  the  bankrupt  for  an  instant  only,  or  to  give  the  assignees  the 
beneficial  interest  and  to  make  the  bankrupt  acquire  property  or 
contract  for  their  benefit  only,  in  the  nature  of  an  agent.  The 
cases  accord  with  the  latter  construction  of  the  statute ;  and  it  is 
most  consistent  with  convenience^  for  otherwise  there  would  be  no 
protection  to  persons  dealing  with  an  uncertificated  bankrupt. 
Not  only  would  thoy  acquire  no  title  by  purchases  from  him,  but 
pajmnents  for  such  purchases,  and  for  all  other  debts  due  to  the 
uncertificated  bankrupt,  would  be  invalidated.  The  l<^islature,  by 
several  statutes,  have  protected  all  payments  by  and  to,  and  all 
dealings  and  transactions  with,  the  bankrupt  bonafde  made  or 
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entered  into  without  notice  of  the  Act  of  Bankruptcy  before  the 
fiat :  but  tiiere  is  no  provision  by  the  statute  law  for  such  pay- 
mentSy  deaHngs,  or  transactions  aflter  the  fiat ;  and  the  only  way  by 
which  they  can  be  rendered  valid,  and  great  confusion,  incon* 
venience,  and  hardship  prevented,  is  by  adopting  the  latter  con 
struction,  and  holding  that  the  bankrupt  acquires  property  and 
contracts  for  the  assignees,  who  may,  whenever  they  please,  disaffirm 
his  act,  but,  until  they  do  so,  his  acts  are  all  valid.  If,  then,  an  un- 
certificated bankrupt  contracts  on  behalf  of  and  for  the  benefit  of  his 
assignees,  it  is  perfectly  clear  that  he  may  sue  for  such  contracts  in 
his  own  name ;  and  it  is  no  plea  that  the  property  is  vested  in,  or 
the  contract  made  for  the  benefit  of,  the  assignees,  unless  it  con- 
tains an  averment  that  they  have  interfered  and  desired  the  defen- 
dant to  pay  to  them,  any  more  than  it  would  be  a  defence  to  an 
action  by  a  factor,  broker,  or  agent  for  another,  to  plead  that  the 
prc^rty  belonged  to,  or  the  contract  was  made  by  the  plaintifi*, 
for  his  principal.  Such  a  plea,  to  be  a  good  answer,  must  aver 
that  the  principal  has  interposed,  or  disclose  some  other  ground  of 
defence."  In  this  case  the  defendant  also  pleaded,  that  he  accepted 
the  bill  without  ever  having  received  any  consideration  or  value, 
and  solely  for  the  aeeommodation  of  the  drawer,  in  order  that  he 
might  deposit  it  with  B.  as  a  collateral  security  for  a  debt  due  to 
him ;  that  R.  took  it  on  those  terms  ;  that  the  drawer,  before  the 
bill  became  due^  paid  R«  part  of  that  debt  and  tendered  the  re- 
sidue ;  that  R.  refused  to  receive  the  money  tendered,  kept  the 
bill,  and  indorsed  it  to  the  plaintifi*,  as  a  mere  trustee ;  R.  and  the 
plaintiff  conspiring  and  colluding  to  cheat  the  defendant.  The 
defendant  replied,  de  injurid.  The  plaintiff  demurred,  and  on  this 
demurrer  it  was  decided  by  the  Court  of  Queen's  Bench  that  the 
replication  was  good,  the  plea  being  in  excuse,  and  not  in  discharge* 

3.  Ktnaston  v.  Croucu.    14  M.  &  W.  266. 

J^yments  after  Act  of  Bankniptey. 

By  6  G.  4.  c  16.  s.  82.,  all  payments  bona  fide  made  by  any 
bankrupt,  or  by  any  person  in  his  behalf  before  the  commission 
to  any  creditor  of  such  bankrupt,  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor,)  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy;  and  all  payments  bona 
fide  made  to  any  bankrupt  before  the  commission  shall  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy.  By  2  &  3  Vict. 
c  29.  8.  1.,  it  is  provided  that  all  contracts,  dealings,  and  trans- 
actions by  and   with  any  bankrupt  really  and  bond  fide  made 
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saad  entered  into  before  the  fiat  shall  be  valid,  notwitfastaiidii^ 
any  prior  act  of  bankraptcy;  provided  Uie  person  in  dealing 
with  the  bankrupt  had  not,  at  the  time  of  tlie  contract,  dealings, 
or  transaction,  notice  of  any  prior  act  of  banknipt<y. 

In  this  case  the  bankrupt  was  a  tanner,  and  the  defendant  was 
his  servant,  and  attended  in  his  shop  and  managed  his  bnainees 
for  him.  After  the  bankrupt  had  left  home  (which  was  the  act 
of  bankruptcy),  the  defendant  recdved  in  the  shop  various  sums 
of  money,  some  for  shop-goods  sold  by  him  after  the  act  of 
bankruptcy,  the  residue  from  debtors  to  the  bankn^  wlio 
paid  the  amount  of  their  respective  debts  to  him.  The  defendant 
made  payments  to  various  persons  in  the  course  of  carrying  on 
the  business  in  the  bankrupt's  absence ;  some  to  creditors,  some 
fbr  the  expenses  of  house-keeping,  and  smaller  sums  to  be  re- 
tained for  wages  due  to  himself ;  and  those  payments  altogether 
equalled  the  sums  received  by  him.  But  a  part  of  these  pay- 
ments, amounting  to  21^,  were  made  after  the  defendant  had 
notice  of  the  act  of  bankruptcy,  viz.  on  the  9th  of  November. 
In  an  action  by  the  plaintiff  as  assignee,  for  money  had  and 
received,  the  jury  found  that  all  the  payments  were  bond  Jide 
made.  But  Maule  J.  thought  that  the  defendant  was  liable  to 
the  assignees  for  all  the  money  received  by  1dm  after  the  act 
of  bankruptcy,  and  was  not  entitled  to  take  credit  for  any  of 
the  payments.  And  the  Court  of  Exchequer  was  subsequendy 
of  the  same  opinion.  ^'On  the  part  of  the  defendant,"  said 
Parke  B.  '<  it  was  contended  that  he  was  not  liable  because  he 
was  merely  the  means  of  carrying  the  money  from  the  hand  of  one 
person  to  another,  a  messenger  or  carrier,  and  fell  within  the 
principle  of  Cole  v.  Wright,  4  Taunt  198,  which  was  also  adopted 
in  the  case  of  Tope  v.  Hockin,  7  B.  &  C,  1 10.  It  is  dear  that  this^ 
principle  is  wholly  inapplicable  to  the  case  of  the  shop-goods  sold, 
if  the  defendant  was  a  wrongdoer  by  relation.  We  think  also 
that  the  defendant  cannot  be  considered  as  a  mere  channel  of  con* 
veyance  with  respect  to  the  monies  received  ft)r  the  goods  or  paid 
by  the  debtors.  They  were  payments  to  him  as  agent  to  the 
bankrupt ;  but  they  were  general  payments  without  any  direction, 
express  or  implied,  to  pay  them  over  to  his  master.  The  moment 
the  money  got  into  the  defendant's  hands,  the  debtor  was  dis- 
charged, and  he  had  no  interest  in  any  subsequent  application  of 
it,  and  therefore  he  cannot  be  considered  as  having  paid  it  upon  a 
special  trust  or  direction  to  pay  it  over.  As  between  debtor  and 
bankrupt  it  was  a  payment  to  the  latter;  but  as  between  the 
assignees  who  represent  the  bankrupt  and  the  defendant,  it  was 
money  paid  to  their  use :  and  as  the  drfendant  has  not  pleaded 
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^^eeiatfy  thai  he  hot  paid  it  to  the  bankrupt  without  n^el<^ 
banhrupieyj  or  in  any  other  way  80  as  to  avail  himself  of  any 
defuioe  which  the  statutes  mitigating  the  effect  of  the  harsh  reU- 
tion  to  the^act  of  bankruptcy  provided,  he  is  liable  to  the  actioiu'' 


4.  Mazeman  v.  Davis.    3  Dowl.  and  Lowndes,  145. 

A  very  important  point  of  practice  was  decided  in  this  case.  It 
seems  to  have  been  generally  assumed  that  the  interim  order  cf 
protection  granted  to  a  petitioning  debtor  under  the  Insolvency 
Act,  7  &  8  Vict  c  70.,  was  capable  of  enlargement  or  extension 
from  time  to  time,  at  the  discretion  of  the  Commissioner.  In  the 
preset  cajse  the  plaintiff  obtained  judgment  against  the  defendant 
in  Hkd  Queen's  Bench,  and  issued  a  writ  of  exigi  Jhcias  tested  on 
the  8th  July,  1845.  On  the  7th  of  the  same  month  the  defendant 
bad  petitioned  the  Court  of  Bankruptcy  undor  the  above-mentioned 
statute :  and  on  the  14th  the  Commissioner  made  an  order  grant- 
log  to  the  defiendant  a  protection  from  arrest  until  the  4th  October. 
Between  the  14th  July  and  4th  October,  the  defendant  was  ar« 
rested  on  the  writ  of  exigi  facias ;  but,  on  producing  the  Com- 
missioner's order  of  July  14th,  was  forthwith  liberated  by  the 
ofiUcer.  On  the  4th  October  at  the  expiration  of  the  original  order 
of  protection,  the  Commissioner  made  a  new  order,  extending  the 
protection  of  the  defendant  until  the  14th  October,  and  subse- 
qoentiy  made  two  further  extensions,  reaching  to  December  6tb, 
1845.  On  the  14th  November,  however,  the  defendant  was  again 
acrested  upon  a  writ  of  exigi  facias,  at  the  suit  of  the  plaintiff : 
but  although  he  then  produced  the  Commissioner's  extended  order 
of  protection,  the  officer  detained  him  in  custody.  The  defendant 
then  obtained  a  rule  to  show  cause  why  he  should  not  be  dis- 
charged out  of  the  sheriffs  custody :  but  after  cause  shown,  the 
arrest  was  held  to  be  valid  on  the  ground  that  the  Commissioner 
had  no  power  to  make  any  extension  or  enlargement  of  the  original 
order  of  protection. 

Patteson  J.  "  I  confess  I  should  have  scarcely  thought  that  the 
construction  to  be  put  upon  this  act  admitted  of  .any  doubt,  if  it 
had  not  been  stated  that  those  who  have  to  act  under  its  provisions 
entertain  a  different  opinion.  I  have  therefore  considered  the 
seventh  section  with  much  attention ;  and  I  am  of  opinion  that, 
although  it  empowers  the  Commissioner,  upon  the  examination  of 
the  debtor's  petition,  to  grant  him  a  temporary  and  limited  protec- 
tion from  arrest,  yet  it  does  not  authorize  the  granting  any  further 
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order  of  protection,  or  the  extension  of  that  order  for  any  farther 
period  of  time.  It  is  said,  however,  that  this  construction  will 
prove  very  inconvenient  in  practice.  But  I  do  not  see  that  such 
will  necessarilj  be  the  case.  By  the  second  section,  the  Commis- 
sioner, if  satisfied  of  the  truth  of  the  matters  alleged  in  the  petition, 
is  to  direct  a  meeting  of  the  creditors  to  be  convened  at  such  time 
and  place  as  he  shall  appoint ;  and  if  at  that  meeting  certain  facts 
concur,  the  president  of  that  meeting,  who  is  to  be  appointed  by 
the  Commissioner,  shall,  by  the  fourth  section,  ^x  another  meeting 
of  the  creditors  on  a  day  not  earlier  than  seven,  nor  later  than 
twenty-eight  days  from  such  first  meeting.  The  resolution  of  this 
second  meeting  is,  by  the  sixth  section,  to  be  communicated  within 
fifteen  days  to  the  Commissioner,  who  is  thereupon  empowered  to 
grant  a  protection  from  arrest  to  the  petitioner  under  that  section. 
It  seems  to  me,  therefore,  that  the  Commissioner  can  have  no  dif- 
ficulty in  calculating  the  time  which  will  necessarily  elapse,  before 
he  can  be  in  a  situation  to  grant  the  petitioner's  certificate  of  pro- 
tection under  the  sixth  section,  and  in  making  his  first  order  ac- 
cordingly. The  words  of  the  seventh  section  are,  *  that  it  shall  be 
lawful  for  such  Commissioner  as  aforesaid,  upon  the  examination  of 
such  petition  as  aforesaid,  to  grant  to  such  petitioning  debtor  a 
temporary  and  limited  protection  from  arrest.'  It  gives  no  power 
at  any  other  time  or  times.  Where  it  is  the  intention  of  the  legis- 
lature to  do  so,  it  is  expressed  in  terms,  as  in  the  sixth  section, 
where  he  is  authorised  ^  from  time  to  time  to  indorse  on  such  cer- 
tificate his  protection  of  such  petitioning  debtor  from  arrest.*  The 
intention  of  the  seventh  section  is,  that  the  debtor  may  be  free  frx>m 
the  fear  of  arrest  during  the  time  he  is  taking  the  proceedings, 
under  the  preceding  section,  to  obtain  the  assent  of  his  creditors 
to  his  proposition ;  and  with  this  view  the  protection  thus  given  is 
to  be  binding  as  against  all  his  creditors,  whether  having  notice  of 
the  proceedings  or  not ;  whereas  the  certificate  granted  under  the 
sixth  section  protects  him  as  against  such  creditors  only  ns  have 
had  due  notice  of  the  meetings.  I  do  not  think  it  is  material  to 
consider  whether  the  creditor  in  this  instance  had  notice ;  inas- 
much as  this  order  of  protection,  if  valid  at  all,  can  only  be  so  as 
an  order  made  under  the  seventh  section,  which,  as  before  stated, 
applies  equaUy  as  against  all  creditors,  whether  having  notice  or 
otherwise.  For  the  above  reasons  I  am  of  opinion  that  the  arrest 
was  proper,  and  that  this  rule  must,  consequently,  be  discharged ; 
but,  under  the  circumstances,  without  costs." 
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NOTE  AS  TO  CHARITABLE  TRUSTS. 

We  have  already  stated  it  as  our  opinion,  that  the  principle 
on  which  the  bill  for  administering  charitable  trusts  is  founded 
is  a  sound  one.  (See  2  L.  R.  190.)  Since  we  noticed  that 
billy  we  cannot  say  that  it  has  been  improved  by  the  altera- 
tions which  have  been  made  in  it.  Among  these  we  cannot 
but  consider  the  qualification  clause  for  the  commissioners  as 
the  most  singular  we  have  ever  seen.  It  enables  the  Lord 
Chancellor  to  select  from  the  Vice  Chancellors  the  Master  in 
Chancery,  and  all  barristers  of  twelve  years'  standing,  proper 
persons  to  be  the  commissioners;  and  there  is  one  other 
qualification,  that  of  having  **  served  the  office  of  Chief 
Justice  of  Bengal."  What  peculiar  quality  attaches  to  this 
office  remains  to  be  discovered.  All  other  ci-devant  Colonial 
Judges  are  disqualified.  A  Chief  Justice  of  Bombay  or  Madras, 
or  of  any  other  colony  or  possession,  is  positively  excluded, 
not  only  for  the  present,  but  for  all  future  time.  Why  is 
this?  It  has  not  been  unusual  to  select  for  the  Chief  Justice- 
ship of  Bengal  a  Judge  of  the  other  presidencies.  Why  then 
this  preference  of  Bengal  ?  Why  should  we  be  always  con- 
fined to  this  province  of  India  ?  Does  not  the  course  of  justice 
flow  as  purely  in  the  other  provinces?  Might  we  not,  at 
some  future  time,  say,  with  the  Syrian,  *^  Are  not  Abana  and 
Pharpar^  rivers  of  Damascus,  better  than  all  the  waters  of 
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Israel?''  But  this  is^an  unimportant  point.  What  is  the 
real  object  of  the  bill  ?  It  is  stated  in  a  few  lines.  It  appears, 
by  the  Charity  Digests,  that  there  are  about  30>000  distinct 
endowments  and  donations;  of  these  nearly  20,000  are 
under  10/.  per  annum,  and  the  bulk  of  these  20,000  under 
6L ;  nearly  4000  more  imder  20/. ;  nearly  2000  more  imder 
30/. ;  1,800  under  50/. ;  and  about  1,500  under  100/. 

To  talk  of  administering  these  charities  by  means  of  the 
Court  of  Chancery  is  a  farce.  There  are  immense  chari- 
table funds  in  the  aggregate,  but  so  scattered,  diffused,  and 
squandered  throughout  the  country,  that  they  cannot  be 
applied  to  the  uses  intended  by  the  donors  by  means  of 
any  existing  machinery.  We  may  lament  that  the  Court 
of  Chancery  is  utterly  inadequate  in  its  present  state  to 
grapple  with  the  evil,  but  we  must  take  things  as  we  find 
them:  and  while  we  are  reconstructing  the  Court  of  Chan- 
cery, thousands  of  charitable  objects  entirely  fail.  We 
believe  therefore,  that  a  Board  {nrc^rly  constituted  would 
do  much  good:  and  we  know  of  none  better  than  the 
one  proposed  by  the  bill  of  last  session.  We  then  stated 
that  we  considered  the  proposed  ^^Inspectors'*  to  be  a 
defective  part  of  the  machinery.  To  be  effective  they  should 
be  appointed  by  the  Commissioners;  and  we  doubt  very 
much  whether  two  would  be  sufficient,  at  all  events  power 
should  be  taken  to  increase  the  number.  It  baa  also  been 
suggested  that  the  Commissioners  should  hold  during 
pleasure^  and  we  think  this  would  be  a  uaeful  check  upon 
any  imprc^r  or  negligent  use  of  the  very  important  and 
delicate  duties  entrusted  to  the  Commissioners.  Moreover, 
if  there  be  any  real  intention  of  passing  this  bill  in  the  pie* 
sent  session,  we  think  it  would  be  advisable  entirely  to 
relieve  it  of  any  clauses  relating  to  charities  above  lOOL  a 
year;  for  it  is  in  those  below  that  amount  that  the  real 
grievance  lies  —  and  this  grievance  is  an  utter  fedlure  of 
justice^  from  the  expensiveness  of  the  Court  of  Chancery. 
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If  we  had  any  particular  gratification  in  '^finding  our  prophecies  come  true  at 
the  serious  expense  of  others  we  might  enjoj  it  now  to  our  heart's  content, 
when  we  look  upon  what  is  called  the  ^  Railway  World.**  Far  be  it  from  us  to 
attempt  to  unravel  the  almost  inextricable  confusion  in  which  all  connected  with 
it  are  involved.  Proper  tribunals,  such  as  we  have  contended  for,  would  not 
have  prevented  all  the  mischief  that  has  occurred ;  but  if  they  had  been  esta- 
bllsbed,  that  infinite  expense,  vesation  and  loss  would  have  been  avoided,  we 
have  not  the  lightest  doubt  The  Legislature  is  slowly  as  a  body  coming  to 
this  oonclunon^  to  which  many  individual  members  have  long  arrived ;  and  we 
are  not  surprised  to  find  that  a  proposition  to  establish  proper  tribunals  was  re- 
ceived in  the  House  of  Lords  a  few  nights  ago,  with  general  cheering.  To  show 
that  this  is  not  very  incredible  we  will  transcribe  one  of  the  many  conversations 
which  have  taken  place  this  session  on  this  subject  in  the  House  of  G>mmons. 
The  one  to  which  we  allude  was  on  the  17th  of  March,  which  is  thus  re- 
ported in  ttie  Times :  — 

**  Mr.  Ltxkhart  complained  that  the  committee  on  the  Glasgow  Water  Works 
had  lapeed  in  consequence  of  the  non-attendance  of  the  selected  members.  This 
put  the  parties  to  the  greatest  inconvenience.  In  some  instances  the  costs  in- 
curred per  diem  were  upwards  of  400L 

**  Mr,  Etteomrt  suggested  that  honourable  members  who  were  absent  through 
their  own  lault  should  be  obliged  to  make  good  the  expenses  to  which  the  par- 
ties promoting  or  opposing  bills  were  put  in  their  absence. 

**  Mr.  B^moerie  &aid  that  a  fine  should  be  enforced  for  non-attendance,  as  was 
the  practice  in  election  committees. 

**  Mr,  A^lionby  agreed  that  some  penalty  ought  to  be  imposed  to  enforce  at- 
tendance. The  House  was  not  atpare  of  the  frightfid  txpeme  to  which  parties 
promoting  bills  and  others  were  put  by  the  delay  of  even  a  few  days.  They 
aometimee  amoumied  to  thoueandt  on  thoueandif  and  this  in  committees  which 
lasted  only  a  few  days.  This  was  an  evil  for  which  he  hoped  some  remedy 
would  be  applied  in  the  next  session.** 

And  so  hope  we,  Mr.  Aglionby,  and  the  first  part  of  this  remedy  is  to  get 
proper  judges.    The  present  system  is  a  mockery  of  justioe. 

We  are  exceedingly  glad  to  find  that  the  dispute  between  the  Bar  and  the 
Press  is  at  an  end :  and  we  are  personally  much  pleased  to  find  that  our  own 
humble  exertions '  in  this  respect  have  been  much  more  highly  appreciated 
than  they  have  deserved.  We  are  satisfied  that  we  only  expressed  the  opinion 
at  which  all  reflecting  men  on  a  cool  survey  of  the  whole  subject  would  have 
arrived.  We  understand  that  on  the  Oxford  circuit,  the  resolution  excluding 
the  Bar  from  reporting  for  the  press,  has  been  rescinded,  and  that  the  Western 
circuit  has  practically  pursued  the  same  course.  There  is  an  end,  therefore,- 
of  the  matter.  ^ 

»  3  L.  R.  27, 
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By  an  act  of  last  seasion,  8  &  9.  Vict.  e.  56^  a  tummary  power  is  given  of 
going  before  the  Master  in  drainage  mattcis ;  and  orders  in  pursuance  of  the 
act  bare  been  issued,  signed  by  the  Lord  Chanodlor  and  Lord  Langdale.  They 
authorise  an  easy  nM>deof  relerence  to  tiie  Master,  of  whidi  we  highly  approre 
and  wish  to  see  extended  to  other  matters.  One  part  of  the  orders,  howerer,  has 
rather  startled  the  profossion.  This  is  Order  III.  which  allows  the  Master  of 
the  Rolls  or  Vice  Chancellor,  **on  consideration  of  the  petition,  amd  wiikoui 
any  atiendanct  of  eonutif  woHeHar,  or  petitiomer  therein,  if  he  shall  so  think  fit, 
to  make  an  order  on  such  petition,  &c.**  Let  it  be  remembered  in  this  laudable 
desire  to  save  expense,  that  professional  aid  is  frequently  necessary  for  the  pro- 
tection of  the  suitor :  that  a  proper  judgment  can  only  be  arrived  at  on  a  full 
statement  and  consideration  of  all  matters :  and,  moreover,  that  our  judges  are 
now  never  suspected  of  improper  dealing ;  and  why  ?  because  they  act  under 
the  eye  of  an  intelligent  Bar  and  a  rigilant  solicitor.  Let  us  in  all  our  reforms 
not  forget  to  protect  their  proper  interests,  not  for  their  own  sakes,  but /or  their 
diemtt. 

The  Middle  Temple  has  proceeded  in  pursuance  of  the  Report  whidi  vre 
printed  in  our  last  number  (p.  •M?.),  to  take  the  necessary  steps  for  the  appoint- 
ment of  a  Reader  in  Jurisprudence  and  Civil  Law,  and  the  Benchers  have  out 
of  more  than  twenty  applicants,  many  of  whom  were  persons,  as  we  understand, 
of  great  acquirements,  selected  Mr.  George  Long.  In  this  difficult  and  some- 
what delicate  task  we  are  sure  that  the  Bendiers  have  conscientiously  endea- 
voured to  select  the  candidate  whom  they  considered  the  best  qualified,  and 
we  believe  it  will  be  found  that  they  have  made  an  excellent  appointment  The 
good  work  then  of  founding  a  law  school  has  been  commenced,  and  we  cannot 
doubt  that  it  will  proceed.  Bodies  like  the  Inns  of  Court  more  slowly :  but  the 
obstructing  party  u  a  very  small  one ;  and  although  we  dare  say  there  is  much 
indifference  and  lukewarmness  in  the  way,  we  cannot  doubt  that  progress  will 
be  made  in  so  useful  and  honourable  a  cause.  Unless,  however,  a  general  course 
be  established,  and  attendance  on  some  one  or  more  of  the  lectures  be  rendered 
compulfory,  the  plan  cannot  be  attended  with  permanent  or  extensiTe  advan- 
tage. In  the  mean  time,  Mr.  Wyse  has  obtained  a  Select  Committee  to  inquire 
into  Legal  Education  in  TrehntL  We  believe  that  it  is  not  unlikely  that  thu 
committee  and  its  inquiry  will  be  extended  to  England. 

April  27,  1846. 
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On  Monday  the  22d  of  June^  1846^  the  Customs  Duties  or 
TariflF  Bill  being  appointed  for  commitment,  the  Duke  of 
Richmond  presented  a  petition  from  the  Spitalfields  weavers, 
praying  to  be  heard  at  the  bar  by  their  counsel  against  the 
portions  of  it  which  related  to  duties  on  silk ;  a  similar  pe- 
tition was  presented  from  the  Macclesfield  trade;  and  his 
Grace  moved  that  the  counsel  for  the  petitioners  be  heard. 
He  stated  that  no  desire  of  creating  unnecessary  delay,  and  no 
wish  to  offer  a  vexatious  opposition,  dictated  either  the 
petition  or  his  motion  upon  it.  But  it  happened  that  the 
silk  trade  was,  in  its  details,  so  complicated  as  to  be  little 
capable  of  satisfactory  explanation  in  their  Lordships'  House. 
The  technical  terms  were  of  an  import  which  his  Grace  pro- 
fessed his  own  inability  to  master,  and  he  should  in  vain 
attempt  to  explain  the  petitioners'  case.  As  an  instance,  he 
i*eferred  to  the  allegation  in  the  petition,  that  though  the 
measure  of  the  Government  professed  to  give  the  silk  trade  a 
protection  of  15  per  cent,  they  were  fully  prepared  to  show, 
that  from  the  intricacies  of  the  manufacture,  a  great  mistake 
had  been  committed  by  the  iramers  of  the  bill,  and  that  only 
9  per  cent  protection  was  the  real  result  of  its  provisions. 
All  this  they  had  instructed  their  learned  counsel  fully  and 
distinctly  to  explain,  and  his  Grace  trusted  that  no  objection 
would  be  offered  to  the  reasonable  request  of  allowing  them 
to  be  heard. 

Lord  Dalhousie  objected  to  this  entirely,  and  contended 
that  it  was  wholly  against  the  usage  of  the  House  to  hear 
counsel  on  the  merits  of  any  general  measure.  His  Lordship 
held  it  to  be  clear  that  they  only  heard  counsel  on  bills  af- 
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fecting  partijcular  classes  or  particular  districts,  and  never  on 
such  bills  as  affected  the  community  at  large.  He  cited  the 
precedent  of  1808,  when  there  had  been  a  similar  petition 
against  the  Orders  in  Council ;  and  on  a  motion  being  made 
to  hear  counsel  for  the  petitioners^  after  a  great  debate  in 
which  Lords  Holland  and  Erskine  supported,  and  Lord  Eldon, 
then  Chancellor,  opposed  the  proposition.  Lord  Dalhousie  said 
it  was  rejected,  and  that  the  House  refused  to  hear  the  counsel. 
Lord  Brougham,  though  a  decided  friend  of  the  bill,  was 
clearly  of  opinion  that  the  prayer  of  the  petition  should  be 
granted,  and  he  supported  the  Duke's  motion.  He  declared 
that  he  should  vote  with  great  reluctance  for  the  measure,  as 
far  as  regarded  the  silk  weavers,  if  the  House,  by  refusing  to 
hear  them^  shut  out  the  light  offered  to  guide  the  deli- 
berations of  their  Lordships.  He  could  understand  an 
enemy  of  the.  measure  wishing  to  take  such  a  course ;  but,  as 
its  friend,  he  would  not  join  in  obstructing  discussion.  As 
for  Lord  Dalhousie's  precedent,  he  expressed  the  utmost  as- 
tonishment at  his  Lordship  having  been  so  grossly  misled  as 
to  state  the  rejection  of  the  motion  in  1808,  and  the  refusal 
to  hear  counsel.  Lord  Dalhousie  here  held  up  a  volume  of 
the  Parliamentary  Register  as  his  authority.  But  Lord 
Brougham  said  he  had  infinitely  better  evidence  than  that ; 
for  he  himself  was  the  counsel  in  1808.  He  was  heard  for  some 
hours ;  he  opened  the  case  of  the  petitioners ;  he  called  a  score 
or  two  of  witnesses ;  he  summed  up  their  evidence ;  he  was  for 
days  and  weeks  at  their  Lordships'  bar  representing  his 
clients  the  petitioners ;  and  their  Lordships  had  the  printed 
minutes  of  that  evidence  among  their  papers.  He  had  been, 
in  like  manner,  heard  by  himself  and  his  witnesses  for  three 
weeks  in  the  House  of  Commons.  Again  in  1812,  there 
were  petitions  to  the  Commons  to  repeal  the  Orders  in 
Council ;  and  an  immense  body  of  evidence  was  taken  during 
four  or  five  weeks :  counsel  were  not  indeed  heard ;  but  that 
arose  from  the  accident  of  his  (Lord  Brougham's)  being  then 
a  member  of  the  House  of  Commons,  and  he  conducted  their 
case  in  that  capacity  with  the  constant  and  invaluable  aid  of 
his  noble  friend.  Lord  Ashburton.  The  result  was,  that  the 
Government  yielded,  and  rescinded  the  obnoxious  Orders. 
Lord  Brougham  ridiculed  the  distinction  taken,  of  hearing 
•counsel  against  a  measure  affecting  one  class  or  one  trade. 
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and  refusing  to  hear  when  there  were  many  classes  and  trades 
equally  suffering  from  its  provisions.  The  bill  affected  silk : 
if  it  affected  silk  only,  said  the  noble  Earl,  you  can  be  heard 
against  it ;  but  not  if  it  affects  cotton,  tallow,  iron,  lace,  as 
welL  Surely  it  did  not  affect  silk  the  less  for  affecting  those 
other  trades  also.  However,  the  case  of  the  Orders  in  Coimcil 
was  decisive,  for  that  was  quite  a  general  measure,  or  rather 
system  of  measures ;  and  so  the  noble  Earl's  precedent,  instead 
of  supporting,  at  once  put  an  end  to  his  whole  argument. 

After  some  further  discussion,  in  which  Lord  EUenborough 
said  that  Lord  Brougham's  support  of  so  inconvenient  a  coiurse 
as  hearing  counsel,  could  only  arise  from  the  recollections  of  his 
own  early  triumphs  in  that  capacity,  the  House  divided,  and 
the  Peers  present  voted  in  favour  of  the  Duke's  motion,  by  a 
majority  of  43  to  42.  Whereupon  proxies  were  called ;  and 
there  being  a  majority  against  the  motion,  of  the  Peers  ab- 
sent, some  in  Lreland,  some  in  Germany,  some  in  the  East 
Indies,  it  passed  in  the  negative  by  a  majority  of  four.  Lord 
Brougham  then  observed,  that  if  proxies  survived  this,  they 
were  immortal.  Lord  Lansdowne  hoped  they  were.  Other 
Lords,  however,  had  other  feelings.  Lord  Wicklow  trusted 
they  would  be  abolished.  Lord  Grey  promised  to  support 
any  proposition  to  that  effect.  Lord  Brougham  having 
stated  that  this  was  a  decision  on  a  quasi  judicial  matter. 
Lord  Grey  sidd  it  might  as  well  be  called  a  geographical  as 
a  judicial  question.  Lord  Brougham  reminded  that  Lord  of 
hb  expression,  not  that  it  was  judicial,  but  quasi  judicial ; 
and  in  truth  so  it  was.  For,  when  a  measure  is  petitioned 
gainst,  as  affecting  the  patrimonial  interests  of  a  particular 
body  of  individuals,  and  when  they  claim  to  be  heard  in 
their  own  defence,  they  may  justly  be  said  to  appear  as  par- 
ties seeking  justice  from  the  House.  A  divorce  bill  is  as 
much  a  bill  as  a  tax  or  a  mutiny  bill ;  yet,  because  it  affects 
individual  interests,  it  is  regarded  as  a  quasi  judicial  pro- 
ceeding, and  dealt  with  throughout  as  such,  and  proxies  are 
prevented  from  voting — though  Lord  Grey  would  say  it  is 
an  abuse  of  terms  to  call  it  and  treat  it  so — and  that  it  is  no 
more  judicial  than  geographical. 

The  end  of  proxies  is  by  many  believed  to  be  approaching, 
in  consequence  of  what  passed  on  this  occasion.     But  only 
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Lord  Wicklow,  a  very  able  man,  of  those  who  have  by  their 
standing  in  the  House  a  right  to  deliver  confident  opinions  on 
such  a  question,  gave  any  vent  to  his  sentiments.  Lord  Grey, 
also  a  clever  man,  and  of  great  spirit  (important  qualities  in  a 
politician),  has  only  been  three  or  four  months  in  the  House, 
and  therefore  his  authority  must  be  taken  with  this  qualifica- 
tion. Lord  Brougham  gave  no  opinion ;  he  only  deprecated  the 
use  of  proxies  on  such  a  question,  and  foresaw  how  much  it 
endangered  the  privil^e.  No  other  law  lord  took  any  part 
in  the  conversation ;  and  Lord  Lansdowne,  a  person  of  great 
authority  in  the  House,  expressed  a  decided  opinion  in  favour 
of  the  right,  hoping  it  might  endiu^  for  ever.  There  seems, 
therefore,  great  reason  for  entering  at  present  into  the  examin- 
ation of  the  subject,  and  we  shall  accordingly,  after  first  stating 
the  origin,  and  relating  the  history  of  proxies,  describe  the 
extent  of  the  privilege  at  the  present  day,  and  then  consider 
the  reasons  for  and  against  its  being  8ufi*ered  to  continue. 

I.  It  appears  that,  from  the  earliest  times  of  parliament, 
the  Peers,  when  summoned  by  the  Crown,  had  the  right, 
with  the  licence  of  the  Sovereign,  to  excuse  their  appearance, 
and  to  send  representatives,  procurators,  or  proxies,  furnished 
with  powers  to  vote  for  them.  This  licence  was  sometimes 
withheld ;  but  more  generally  it  was  granted.  Those  who 
neither  came,  nor  sent  proxies,  were  amerced,  originaliy  an 
earl  in  100/.,  and  a  baron  in  100  marks ;  which  sums  were 
afterwards  altered  to  100/,  for  the  fine  of  a  duke,  100  marks 
for  that  of  an  earl,  and  40  for  that  of  a  baron. 

Sometimes  the  smnmons  to  parliament  expressly  denied 
the  privil^e  of  appearing  by  proxy  pro  h&c  vice.  Of  this, 
precedents  exist  as  early  as  the  6  Edward  III.  In  such  cases, 
the  Peers  who  did  not  attend  personally  obtained  special 
licences  to  be  absent.  Where  the  clause  refusing  to  allow 
proxies  (Procuratores,  legitime  cessante  impedimento,  pro 
vobis  admittere  nolumus,)  was  not  inserted  in  the  summons, 
the  Peer  might  make  his  proxy  without  any  licence,  and  this 
appears  often  to  have  been  done :  where  the  clause  was  in- 
serted, the  licence  set  that  circumstance  forth,  and  made  an  ex- 
ception in  favour  of  the  Peer  so  licensed.  Elsynge  (Manner 
of  holding  Parliaments,  124.*)  gives  a  precedent  of  this,  in 

*  This  work  of  Mr.  Ebynge  is  one  of  great  use  and  accuracy,  and  not  of 
much  pretension ;  and  is  carefully  to  be  distinguUhed  from  the  ancient  book 
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the  22  Edw.  in.,  being  a  licence  to  the  Abbot  of  Selbye.  It 
states  the  name  of  the  person  who  had  obtained  it  from  the 
Crown ;  sets  forth  the  summons  to  appear,  "  en  propre  per- 
sonne  sans  faire  procureur  en  cette  partie ;"  and  adds,  **  Nient- 
moins  a  la  requeste  notre  cher  et  foiall  Johan  Dareye  nous 
vous  tenons  pour  excuse  de  votre  venue  en  propre  persone  a 
cette  foiz,  issint  qe  vous  face  un  suffisant  procurateur  de  7 
venir  en  votre  nom."  This  was  by  warrant  under  the  Privy 
Seal,  to  pass  it  under  the  Great  Seal. 

Elsynge  considers  the  King's  verbal  licence  sufficient,  but 
says  that  generally  a  formal  one  by  sign  manual  was  obtained ; 
smd  when  it  was  not  produced,  an  attestation  of  its  existence 
was  given  generally  by  a  Peer,  though  occasionally  by  a 
stranger,  and  this  in  the  proxy  itself —  as  "  Abbas  de  Eves- 
ham sub  Begis  gratis  absens,  attestante  Thomd  Cromwell 
armigero,  constituit  procuratores." — 

Since  the  38  Henry  Y IIL  no  such  attestation  is  to  be  found ; 
but  the  proxy  has  always  mentioned  the  licence,  on  the 
ground  that  no  one  would  presume  to  affirm  he  was  licensed 
if  he  were  not. 

It  thus  clearly  appears  that  the  right  of  appearing  by 
proxy  arose  from  the  attendance  in  Parliament  being  re- 
garded as  a  burden  to  the  Peer.  The  King  required  his 
presence,  in  fact,  for  the  purpose  of  strengthening  his  hands, 
and,  above  all,  of  preventing  cabals  among  the  Barons.  It 
placed  them  under  some  restraint  and  inspection,  and  it  also 
aided  him  in  obtaining  supplies.  When  the  Baron's  atten- 
dance could  be  dispensed  with,  his  sending  a  proxy  was  a 
kind  of  pledge  for  him,  and  committed  him  to  the  King's 
measures. 

But  to  continue  the  history.  —  In  1626,  the  House  re- 
solved that  a  Peer  having  leave  of  absence  from  the  Crown, 
and  giving  his  proxy,  determines  both  his  proxy  and  his 
licence  by  coming  and  sitting  in  the  House ;  and  that  if  he 

with  the  nme  title,  the  "  ModuM  tenendi  Parliamentum."  The  latter  is  much 
quoted  by  Lord  Coke  (4  Inst. ),  and  he  was  exceedingly  mistaken  in  supposing 
it  a  book  of  authority ;  for  Mr.  Prynne  proved  it  to  be  a  forgery,  and  of  no 
authority  ;  to  which  opinion  Selden  (  Titlei  of  Honour,  p.  610.)  entirely  sub- 
scribes. Elsynge  was  Clerk  of  the  Parliaments  in  the  reign  of  James  I.,  and 
wrote  his  book  in  the  last  year  or  two  of  that  reign.  It  was  first  published  in 
1768,  from  the  MS.  in  the  British  Museum.    Harlehn  ColL 

s  fJ 


258  Proxies  in  Parliament 

has  the  licence,  makes  his  proxy,  and  then  attends,  he  mnst 
have  a  new  leave  before  he  can  make  another  proxy. 

Originally  it  should  seem  any  one,  though  not  a  Peer, 
might  be  a  procurator  or  proxy  of  a  Peer.  This  is,  we  think, 
satisfactorily  shown  by  Elsynge  in  two  ways.  There  exist 
proxies  make  by  Abbots  having  seats  (mitred  abbots). 
Thus  the  Abbot  of  Selbye  made  John  Gouldale,  a  monk  of 
his  house,  and  William  R.  derk,  his  procurators,  in  the  reign 
of  Edward  III.,  and  there  are  many  other  such  examples. 
Now  why  should  the  temporal  Peers  have  less  privilege? 
or  rather,  according  to  what  we  have  stated  on  the  real 
origin  of  the  privilege,  why  should  not  the  Crown  have  in 
their  case,  the  attendance  of  some  persons,  when  the  absent 
Peers  could  not  find  representatives  among  those  present  ? 
Accordingly  we  find  many  cases  of  persons  acting  as  triers  of 
petitions,  and  sitting  in  committees,  whose  names  do  not 
appear  in  the  roll  of  summons.  Therefore  it  is  highly 
probable  that  those  persons  came  and  acted  as  procurators  of 
absent  Peers. 

The  period  of  time  when  this  latitude  of  privilege  ceased, 
and  when  only  Peers  present  could  hold  the  proxies  of  absent 
Peers,  is  not  at  all  ascertained.  But  certainly  such  has  been 
the  constant  case,  at  least  since  the  beginning  of  Henry  VIIL*s 
reign.* 

It  was  also  usual  of  old  to  appoint  several  procurators,  and 
sometimes  to  name  and  empower  them  catyunctim  and 
divisim  (4  Inst.  12.),  which  raised  a  question  in  Queen 
Elizabeth's  first  parliament.  Quid  juris  when  two  voted  Not 
content,  and  one  Content?  The  Lords  consulted  the  Judges 
and  Masters  attendant  upon  the  House,  and  desired  them  to 
debate  the  matter  among  themselves.  Their  opinion  being 
that  it  was  no  vote,  the  Lords  decided  that  it  was  void,  and 
that  all  must  concur.  (4  Inst.  12.)  An  order  of  the  House, 
soon  after  the  Restoration,  restricted  the  number  of  procura- 
tors to  two. 

It  should  seem  that,  about  the  same  time,  the  grant  of 
proxy  was  restricted  to  such  persons  as  were  of  the  same  rank 
with  the  absent  Peer ;  for  the  licence  in  earlier  times  is  silent 
on  that  matter ;  whereas  in  Charles  II. 's  time  it  states  that 
the  proxy  shall  be  to  "  some  one  of  your  own  quality." 

>  Com.  Dig.  Parliament,  D.  19.,  who  quotes  Selden. 
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Of  old,  too,  there  was  no  distinction  whateyer  as  to  the 
matters  on  which  the  procurator  should  vote  for  his  consti- 
tuent,—  he  was  his  "  alter  ego.^^  Hence  he  could  vote  on 
judicial  as  well  as  other  matters,  and  in  committee  as  well  as 
in  the  House.  But  in  1697,  15th  March,  the  standing  order 
No.  83.  was  made,  on  the  occasion  of  the  Countess  of  Mac- 
clesfield's divorce  (the  mother  of  Savage  the  poet,  who  was 
bastardized  before  his  birth  by  the  act) ;  and  the  order  forbids 
generally  any  proxy  to  be  used  in  any  judicial  cause.  An 
order  had  been  made  in  1689,  June  11.,  affirming  the  use  of 
proxies  in  deciding  the  preliminaries  of  a  cause,  but  not  in 
giving  judgment  on  it. 

IL  The  proxy  now  sets  forth  that  the  Peer  giving  it  "per 
licentiam  Domini  Regis  sufficienter  excusatus  abesse,"  nomi- 
nates A.  B.  his  "  verum,  certum,  et  indubitatum  factorem, 
actorem,  attornatum,  et  procuratorem,"  and  gives  and  grants 
to  him  "  plenam  authoritatem  et  potestatem  pro  me  et 
nomine  meo  de  et  super  quibuscumque  causb  et  negotiis  in 
presente  parliamento  exponendi,  et  declarandi,  et  consulendi,  et 
impendendi,  statutisque  et  ordinationibus  quae  ex  maturo  et 
deliberato  judicio  dominorum  congregatorum  inactitari  seu 
ordinari  contigerint  nomine  meo  consentiendi,  eisdemque  si 
opus  fnerit  subscribendi,  c»teraque  omnia  et  singula  quae  in 
premissis  necessaria  fuerint  faciendi  et  exercendi,  in  tam  amplo 
modo  et  form&  prout  ipse  facere  possem  aut  deberem  si 
presens  personaliter  interessem." 

The  rule  now  is,  that  a  proxy  of  a  Spiritual  Peer  can  only 
be  held  by  a  Spiritual  Peer;  and  of  a  Temporal  Peer,  by  a 
Temporal  Peer.^  It  is  also  provided  by  the  standing  orders, 
that  no  Peer  can  hold  more  than  two  proxies^ ;  and  all  proxies 
must  be  entered  in  the  proxy-book  before  four  of  the  clock 
on  the  day  when  they  are  to  be  used.  A  Peer  vacates  his 
proxy  for  that  day  by  coming  into  the  House  during  its 
sitting.  And  no  proxy  can  be  given  on  any  divorce  bill,  or 
on  any  cause,  whether  appeal  or  writ  of  error.  If  a  bill  of 
pains  and  penalties  be  regarded  as  a  judicial  cause,  the  Eighty- 
third  Order  extends  to  it.  The  manner  of  using  proxies  is 
this.  As  soon  as  the  votes  of  those  present  have  been  counted, 
if  no  one  calls  out  "  Proxies,"  the  division  is  declared  by  the 

»   Order  80.  25th  April,  1626.  •  Order  79.  25th  Feb.  1625. 
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Speaker — usually  the  Chancellor — though,  in  his  absence, 
the  Crown  may  name  either  a  Peer  or  a  Commoner  to  be 
Speaker.  If  any  Peer  cries  out  "  Proxies,"  the  Clerk  reads  from 
the  proxy-book,  "  John  Lord  A.  hath  the  proxy  of  Thomas 
Lord  B. ; "  and  Lord  A.  then  says  Content,  or  Not  content,  as 
he  may  please.  When  once  entered,  a  proxy  is  good  until 
revoked.'  The  necessity  of  restraining  the  right  of  holding 
proxies  appears  from  this,  that  in  1625  the  Duke  of  Bucking- 
ham once  held  fourteen  proxies,  which  gave  rise  to  the  order 
already  cited.  In  1588  the  Earl  of  Bedford  held  fifteen, 
and  the  Archbishop  of  York  six.^ 

Ill-  Such  being  the  practice,  and  such  the  nature  of  the 
privilege,  we  may  now  consider  the  doctrine  of  proxies,  and 
the  foundation  on  which  the  use  of  them  rests,  before  ex- 
amining the  reasons  for  and  against  the  continuance  of  the 
right.  It  is  commonly  said,  that  the  Peer  holding  a  proxy  is 
the  attorney  or  representative  of  the  absent  Peer ;  that  he, 
therefore,  being  present  and  deliberating  on  the  question 
before  the  House,  exercises  his  judgment ;  and  that,  accord- 
ingly, the  absent  Peer's  vote  is  given  by  his  representative 
upon  due  consideration  of  the  case.  Nothing,  however,  can 
be  more  groundless  than  this  doctrine.  A  Peer  may,  and 
frequently  does,  give  his  vote  one  way,  and  his  proxies  the 
other.  To  this  it  was  answered,  by  the  supporters  of  the  doc- 
trine which  we  have  just  stated,  upon  the  late  decision  which 
we  have  described,  that  this,  in  contemplation  of  law,  arose 
from  the  supposition  that  the  Peer  had  changed  his  opinion 
since  he  gave  his  own  vote  —  not  a  very  decorous  supposi- 
tion, be  it  in  passing  observed,  since  it  assumes  that  the 
noble  Peer,  having  made  up  his  own  mind  during  the  debate, 
and  voted  according  to  the  conclusion  at  which  he  had  de- 
liberately arrived  upon  hearing  the  arguments  on  both  sides, 
had  all  of  a  sudden  changed  that  deliberately  and  well- 
considered  opinion  without  hearing  one  single  word  against 
it.  However,  the  Duke  of  Richmond  at  once  stated,  that  he 
had  again  and  again  voted  one  way  himself,  and  given  the 
two  proxies  which  he  held,  diflferent,  ways ;  so  that  this  gross 
absurdity  must  now  be  maintained  in  order  to  support  the 
theory ;  that  he  had  changed  his  opinion  during  the  ten 
minutes  which  elapsed  between  his  own  vote  and  the  giving  of 

'  Order  20.  March,  169ej.  •  Rush  worth,  p.  269. 
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his  first  proxy ;  and  then^  in  half  a  second  had,  on  further 
consideration  and  more  mature  reflection^  changed  it  back 
agiun  before  he  gave  his  second  proxy.  It  may  well  be 
imagined,  that  no  one  was  found  so  hardy  as  to  ventilate  this 
additional  piece  of  doctrine. 

We  may  therefore  conclude  that  proxies,  whatever  may 
have  been  their  origin,  are  now  allowed,  in  order  to  put  more 
votes  in  the  power  of  members  attending,  and  to  let  the 
absent,  who  have  heard  nothing,  give  their  votes  without 
having  heard  a  word  of  the  discussion,  nay,  without  being 
aware  of  the  matters  on  which  their  votes  are  to  be  given. 
They  give  their  proxies,  if  they  are  so  minded,  without 
any  restriction;  but  also,  if  they  please,  they  may  give 
them  under  condition  of  their  being  used  on  one  question, 
and  not  on  another,  nay,  on  condition  of  their  being  given 
in  one  particular  way  on  all  questions;  and  indeed  this  is 
the  ordinary,  almost  the  universal,  case.  An  absent  Peer 
votes  as  if  he  had  heard  and  considered,  though  he  has 
neither  heard  nor  considered  at  alL  For  anything  he  can 
tell,  the  most  important  considerations  may  have  been  urged 
in  the  course  of  the  debate.  For  aught  he  knows,  or  can 
possibly  know,  the  most  unexpected  information  may  have 
been  communicated  to  the  House  by  a  Minister,  a  commu- 
nication which,  had  he  been  aware  of  it,  would  certainly 
have  changed  his  opinions.  Nay,  a  public  officer  may  be 
assailed  by  a  motion  to  censure  his  conduct,  and  the  primd 
facie  case  against  him  may  have  been  rebutted,  the  charge 
shivered  to  dust  by  the  facts,  and  by  the  documents  brought 
forward  in  his  defence,  yet  the  judgment  of  condemnation, 
as  far  as  the  absent  Peers  are  concerned,  goes  forth,  and  it 
may  depend  wholly  on  their  votes.  The  majority  of  those 
present  may  have  acquitted,  but  the  scale  shall  be  turned 
against  the  accused  party  by  the  mute  votes  of  the  absent 
judges.  On  the  late  division,  reasons  were  urged,  facts  were 
stated,  details  were  referred  to,  many  precedents  were  pro- 
duced, and  the  most  unanswerable  reply  was  given  to  the 
precedents  mistated  by  the  adversaries  of  the  unfortunate 
petitioners,  whose  means  of  gaining  a  livelihood  were  invaded, 
and  whose  honest,  industrious,  peaceful  lives,  under  all  pri- 
vations, and  unshaken  loyalty,  amidst  all  seductions,  were 
fully  proved.      All  this  produced  a  vote   in  their  favour. 
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a  judgment  of  those  present^  that  their  humble  and  reasonable 
prayer  be  granted,  when  the  proxies  were  flung  in,  the 
scales  turned,  and  the  balance  cast  against  them  hj  the  votes 
of  those  who  had  heard  nothing,  and  who  knew  nothing. 
What  more  conceivable  than  that  Lord  Dalhousie,  who  had 
been  so  grievously  misled,  should  have  said  to  one  whose 
proxy  he  held,  — "  Oh,  never  mind  the  petitioners,  they 
can't  be  heard;  such  a  thing  never  was  done  before — the 
House  came  to  thb  resolution  in  1808,  on  the  Orders  in 
Council!"  "  Then  give  my  proxy  against  them,"  might  be 
the  answer.  Well — the  statement  is  most  decbively  and 
triumphantly  refuted  by  the  very  person  who  had  been  heard 
as  counsel  for  the  petitioners  in  1808,  and  who  instantly  that 
Lord  Dalhousie  took  his  seat,  rose  and  referred  their  Lord- 
ships to  the  Journals  and  the  Minutes  of  Evidence  taken  in 
1808  on  behalf  of  the  petitioners,  referring  likewise  to  the 
recollection  of  many  Peers  who  had  heard  him  conduct  the 
case  for  a  fortnight  at  their  Lordships'  bar.  But  still  the 
absent  Peer's  proxy  is  given,  and  decides  against  the  peti- 
tioners of  1846,  reversing  the  decision  just  given  in  their 
favour  by  the  Peers  who  were  present,  and  who  had  heard 
the  exposure  of  Lord  Dalhousie's  error. 

Nor  is  this  all.  A  proxy  was  given  of  one  noble  person, 
now  Governor  of  Madras.  How  many  changes  in  the  cir- 
cumstances 4)f  the  country  may  have  taken  place  since  that 
proxy  was  given  I  The  Minister  who  held  it  may  have  passed 
into  opposition, — he  may  have  wholly  altered  his  views  of 
public  policy, — he  may  have  entirely  changed  his  party  con- 
nections. Indeed  this  very  case  is  the  one  actually  before  us. 
When  the  Indian  Governor  gave  his  proxy,  the  Ministry  in 
whom  he  confided  were  as  much  opposed  to  the  policy  which 
they  now  pursue  upon  commercial  questions,  as  men  could  well 
be  upon  any  subject.  They  had  subsequently  become  converts 
to  the  repeal,  the  total  repeal  of  the  com  laws.  They  had  in 
consequence  become  the  object  of  bitter  attack  with  the  great 
body  of  their  former  supporters  in  both  Houses,  but  espe- 
cially in  the  House  of  Lords.  Yet  they  used,  or,  which 
comes  precisely  to  the  same  thing,  they  were  enabled  to  use 
the  Governor's  proxy,  who  gave  it  in  totally  different  circum- 
stances to  men  whom  he  believed  to  be  against  the  repeal, 
whom  he  knew  to  be  cordially  and  unanimously  supported 
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by  the  Conservative  party  in  the  parliament  and  in  the 
country.  They,  the  proxy-holders,  had  heard  the  debate; 
they  had  considered  the  question;  they  had  dianged  their 
views ;  they  had  become  converts  to  the  free-trade  doctrines ; 
and  they  had  ceased  to  act  with  the  Conservative  body.  But 
their  absent  friend,  the  proxy-giver,  had  neither  heard  the 
discussion  nor  reconsidered  his  former  opinions  ;  yet  his 
proxy  is  used  as  if  he  had  heard  the  debate,  and  joined  in  the 
movement,  and  partaken  of  the  conversion. 

Surely  it  is  against  all  reason  that  such  a  system  should  be 
suffered  to  continue ;  and  we  are  thus  called  upon  to  inquire 
what  benefits  it  produces  to  balance  its  evils,  and  counteract 
the  fatal  effects  it  must  have  in  lowering  the  estimation  in 
which  the  proceedings  of  the  Lords  are  holden,  and  we  hope 
ever  will  be  holden,  by  the  country. 

The  principal  argument  for  the  practice  of  absentee  votes 
is  drawn  from  the  notion,  that  it  is  an  important  privilege  of 
the  peerage,  and  ought  not  to  be  taken  away.  But,  surely, 
if  it  be  regarded  calmly,  and  be  found  a  privilege  contrary  to 
all  justice,  all  reason,  nay,  all  common  sense,  there  is  no 
ground  whatever  for  retaining  it.  Its  origin  is  clear,  though 
we  have  no  means  of  tracing  the  date  of  its  introduction.  It 
began  in  those  remote  times  when  attendance  in  parliament 
was  deemed  a  burden  and  not  an  advantage,  a  grievance  and 
not  an  honour ;  when  enjoyment  of  the  state  and  eminence 
of  a  baron  was  coupled  with  the  condition  of  attending  the 
Sovereign's  parliament  for  a  few  days,  to  pass  bills,  and  to 
levy  taxes,  and  to  raise  troops ;  possibly,  also,  to  give  him 
advice :  nay,  before  taxes  and  paid  troops  were  introduced,  to 
support  the  dignity  and  power  of  the  Sovereign ;  and,  when 
he  was  maintained  by  his  lands,  the  attendance  was  required 
in  parliament  for  the  purpose  of  strengthening  the  arm  of 
the  Prince,  chiefly  by  preventing  cabals  and  conspiracies  of 
his  feudal  nobility.  In  the  like  manner,  the  towns  and 
counties  were  required  to  attend  by  representatives,  in  order  to 
maintain  the  regal  authority  over  them,  and  to  obtain  supplies 
of  men  and  money  when  the  feudal  revenue  and  feudal  army 
proved  insufficient  to  meet  the  exigencies  of  the  public  ser- 
vice ;  but  attendance  in  parliament  of  the  Commons  was  at 
all  times  required  by  the  Crown,  as  a  measure  of  precaution, 
and  to  strengthen  the  hands  of  the  Sovereign.     Thus  attend- 
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ance  in  both  Houses,  after  the  two  were  separated,  and  of  all 
classes,  both  the  greater  barons  and  the  lesser,  was  a  duty 
exacted,  a  burden  imposed ;  insomuch  that  wages  were  paid 
to  the  deputies  of  the  Commons,  whose  attendance  never 
was  dispensed  with,  who  were  amerced  if  they  did  not 
appear,  and  appearing,  were  not  suffered  to  depart  without 
the  King's  licence.  The  greater  barons,  afterwards  the  peers, 
were  not  paid  at  any  time  their  wages,  because  their  absence 
might  be  excused.  A  borough  was  obliged  to  send  repre- 
sentatives, being  incapable  of  attending  personally.  A  baron 
or  peer  was  excused,  in  like  manner,  from  personal  attendance 
if  he  sent  his  representative,  the  procurator  or  proxy  being 
in  fact  the  representative,  and  even  being  called  by  the  same 
name.  So  it  was  in  the  feudal  parliaments  of  the  Continent 
In  that  of  Sicily,  for  example,  originally  all  the  orders  might 
send  proxies ;  but  by  a  law  of  Philip  I.,  in  the  thirteenth 
century,  the  privilege  was  confined  to  the  clergy  and  nobles ; 
and  in  1522  this  was  further  restricted  by  each  absent  voter 
being  bound  to  give  his  proxy  to  one  of  his  own  quality.' 
The  barons,  or  peers,  were  thus  at  all  times  excused  from  at- 
tending in  person,  and  allowed  to  appear  by  attorney  or  proxy, 
but  only  when  permitted  by  the  Sovereign  ;  and  the  form  of 
the  licence  is  still  retained  in  the  proxy  to  this  day,  though 
no  licence  is  ever  asked  or  given. 

It  thus  appears  that  the  origin  of  the  privilege  was  con- 
nected, and  inmiediately  connected,  with  the  attendance, 
being  compulsory,  and  not  voluntary, — a  burthen,  not  an 
honour ;  just  as  the  wages  of  the  representative  were  con- 
nected with  his  attendance,  which  was  a  burthen  on  hb  con- 
stituents and  himself.  But  when  it  has  long  ceased  to  be  such, 
and  when,  instead  of  a  burthen,  a  seat  in  parliament  has  be- 
come a  much-valued  advantage  and  distinction,  the  wages 
have  ceased  as  a  matter  of  course.  Thus  surely,  by  parity  of 
reason,  the  privilege  of  voting  by  proxy  ought  to  have  ceased 
as  soon  as  the  Peers'  attendance  became  no  burthen,  but  a 
privilege,  a  benefit,  and  an  honour. 

It  is  often  said  that  in  other  places  as  well  as  Parliament, 
persons  absent  are  allowed  to  give  their  votes  by  proxy.  But 
we  believe  that  this  practice  is  usually  confined,  except  in  a 

>  Brougham's  Pol.  Phil.  i.  610. 
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very  few  insignificant  cases,  to  the  vote  for  the  election  of 
office-bearers  —  an  exercise  of  power  rather  than  of  delibera- 
tion, of  choice  rather  than  of  judgment — and  which  is  wholly- 
different  from  the  proceedings  in  which  Peers'  proxies  are 
made  and  used. 

The  real  ground  for  so  anxiously  wishmg  to  retain  this 
privilege  is,  that  its  exercise  exceedingly  aids  the  manoeuvres 
of  party,  and,  above  all,  the  operations  of  the  Government. 
The  difficulty  which  the  managers  of  the  Commons  find  in 
collecting  their  forces,  and  keeping  them  together,  are  thus 
very  greatly  diminished  in  the  Lords ;  and  as  their  Lord- 
ships are  a  race  of  men  less  easily  driven,  and  the  ^^  whip^^ 
as  it  is  technically  called,  can  less  conveniently  be  used  in 
collecting  them,  the  power  of  voting  without  employing  that 
instrument  becomes  exceedingly  valuable  to  party  chiefs. 
The  time  was  when  a  Minister  came  down  with  a  dozen  and 
upwards  of  proxies  in  his  pocket ;  and  decorum  seemed  to 
require  that  this  should  lead  to  some  restriction  upon  the 
privilege.  It  was  then  ordered  that  no  more  than  two  should 
be  held  by  any  Lord,  as  we  have  seen. 

Nothing  can  better  illustrate  the  absurd  and  unjust  nature 
of  this  privilege  than  the  restraints  from  time  to  time  im- 
posed upon  the  exercise  of  it.  Originally  there  was  no  ques- 
tion whatever  upon  which  a  Peer  might  not  vote,  though 
absent  from  the  debate ;  and  there  was  no  stage  of  any  mea- 
sure on  which  his  proxy  might  not  be  given.  He  might  decide 
a  cause  of  which  he  had  not  heard  one  word.  But  this  was 
deemed  too  strong  for  the  common  feelings  of  justice  im- 
planted in  all  men's  minds;  and  so,  though  only  at  the 
end  of  the  seventeenth  century,  and  after  the  Revolu- 
tion, the  exclusion  of  proxies  from  all  judicial  proceed- 
ings was  effected.  Lord  Hale  was  wholly  unable  to  say 
whether  or  not  in  his  time  proxies  could  be  given  in  judicial 
matters.^  So  in  Committee,  as  well  as  in  the  House,  at 
first,  and  for  many  ages,  proxies  might  be  given.  But  it  was 
thought  absurd,  that  men  not  present  at  the  discussion  of  the 
details  of  any  measure  should  vote  upon  them,  and  the  ab- 
sentee vote  was  confined  to  questions  before  the  House.  Yet, 
let  us  ask  what  reason  there  is  for  excluding  this  right  in 

'  Jurisdiction  of  the  House  of  Lords,  p.  204. 
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judicial  questions^  and  allowing  it  in  all  others  ?  Is  it  more 
necessary  for  a  judge  to  hear^  before  he  decides*  than  for  a  law- 
giver to  deliberate,  and  be  informed,  before  he  enacts ;  or  for 
an  inquisitor  into  official  malversation,  before  he  pronounces 
his  sentence  upon  delinquents,  or  for  a  counsellor  of  the 
Crown,  before  he  declares  his  counsel  ?  Then,  are  decisions 
on  causes  more  important  than  acts  to  bind  the  whole  people 
of  the  realm,  or  resolutions  to  affect  the  whole  policy  of  the 
State  ?  Is  the  fate  of  a  divorce  bill  more  important  to  the 
common  weal  than  the  sanction  of  peace,  or  the  approval  of 
war?  No  argument  can  be  urged  tp  distinguish  the  cases, 
either  from  their  nature,  or  from  their  relative  importance. 
Again,  are  the  details  of  a  bill  more  difficult  to  decide  upon 
than  its  whole  foundation  and  principle  ?  Then,  why  must 
an  absentee  be  suffered  to  pass  or  to  reject  it  altogether,  and 
not  be  allowed  to  modify  one  of  its  most  trivial  provisions  — 
not  to  mention  that,  with  a  most  admired  inconsistency,  the 
absentee  may  by  his  vote  on  the  report  decide  the  fate  of  the 
very  same  details,  when  moved  by  way  of  amendment,  on  no 
one  of  which  his  proxy  could  be  used  in  the  committee  ? 

Nor,  let  it  be  forgotten,  that  there  seem  peculiar  grounds 
for  the  Lords  abandoning  this  absurd  and  odious  privilege, 
when  their  high  judicial  functions  are  considered.'  They 
form  the  supreme  judicature  of  the  realm.;  and  their  whole 
proceedings,  as  well  legislative  and  administrative'  as  judicial, 
are  conducted  with  regard  to  their  being  a  court  of  judicature. 
Thus  they  examine  all  witnesses  on  oath,  whether  on  judicial 
or  on  other  matters.  Indeed,  except  upon  impeachments  and 
the  trial  of  Peers  for  felony  or  treason,  they  exercise  no  func- 
tions which  admit  of  receiving  evidence  by  parole,  unless  that 
divorce  bills  may  be  called  quasi  judicial,  and  proceedings  on 
peerage  may  fall  within  the  same  description;  but  impeach- 
ments, being  of  rare  occurrence,  and  Peers'  trials  as  rare,  and 
not  above  some  half-dozen  divorce  bills  passing  in  a  session, 
and  not  so  many  peerage  cases,  the  great  bulk,  almost  the  whole 

*  By  the  order  of  1689  already  referred  to,  proxies  are  expressly  allowed  in  all 
preliminary  questions  of  a  cause ;  but  the  decision  on  these  may  really  dispose  of 
the  final  judgment  itself. 

■  This  term  is  used  for  convenience  only,  and  not  with  any  nice  accuracy,  to 
designate  the  proceedings  of  a  kind  connected  with  ministerial  measures,  the 
votes  on  which  are  called  political,  and  not  legislative  matters. 
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of  the  Peers'  proceedings,  in  which  evidence  can  be  taken,  are 
of  a  merely  political  or  legislative  nature,  and  yet  all  evidence 
is  taken  upon  oath.  Surely  a  great  judicial  body  should  be, 
of  all  others,  the  one  to  eschew  so  unseemly  a  practice  as  re* 
ceiving  men's  votes  to  decide  questions,  of  which  they  are  in 
absolute  ignorance,  and  upon  which  they  have  not  heard  a 
single  tittle,  either  of  the  reasonings  or  the  proofs. 

There  has  sometimes  been  an  argument  used  to  defend 
this  practice,  which  we  deem  more  plausible  than  solid.  A 
Peer,  it  is  urged,  and  the  like  may  be  said  of  a  commoner,  may 
enter  the  House  just  when  the  question  is  about  to  be  put,  and 
may  give  his  vote  in  as  entire  ignorance  of  its  merits  as  if  he 
were  at  Madras  during  the  debate.  But  nothing  can  be  more 
fallacious,  indeed  flimsy,  than  this  mode  of  arguing.  It  is  a 
conmion  one  enough,  and  is  never  successful,  except  to  entrap 
the  thoughtless  partisan,  or  delude  the  giddy  multitude.  It 
might  be  employed  to  justify  any  abuse,  however  gross. 
Thus,  Peers  may  enter  the  House  after  the  counsel  in  a 
cause  have  closed  their  case  on  both  sides,  and  by  their  votes 
may  decide  it.  Nay,  they  may  come  in  and  hear  one  side, 
and  decide  against  the  party  they  have  never  heard  1  This 
they  may  do  at  the  present  day  —  this  they  might  do  in 
1697.  But  who  ever  dreamt  of  using  it  as  an  argument 
against  the  Order  83.  to  exclude  proxies  in  judicial  matters  ? 
And  yet  there  cannot  be  a  doubt  that  it  would  have  afforded 
just  as  good  ground — because  the  very  same  ground  —  for 
resisting  the  passing  of  that  order,  as  it  does  for  resisting  the 
proposal  now  under  our  consideration.  The  answer  in  both 
cases  is  the  same,  and  it  is  decisive, — You  shall  on  no  account 
argue  in  favour  of  a  right,  which,  from  its  very  nature  and 
constitution,  is  and  must  always  be,  not  merely  liable  to 
abuse,  but  in  itself  an  abuse,  by  citing  cases  of  rights  not  pro- 
posed to  be  abolished,  which  may,  by  bare  possibility,  be  abused 
too.  This  is  the  very  worst  form  of  employing  the  fallacy,  that 
from  the  abuse  you  ought  not  to  argue  against  the  use  of  any 
privilege,  right,  or  power.  Here  the  case  cited  is  the  abuse 
of  a  right,  not  now  impeached,  and  it  is  only  a  possible  event. 
But  the  usage  in  question,  of  absentee-voting,  is  of  necessity 
an  abuse ;  because  it  never  can  be  right,  that  he  who  cannot 
hear  should  decide.  However,  we  must  go  further  and  admit, 
that  if  men  often  came  to  vote  who  had  not  heard  the  debate. 
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and  if  the  voters  thus  absent  often  came  in  and  OTerpowered 
the  voices  of  those  present^  some  order  would  assuredly  be 
taken  for  correcting  the  abuse.  No  one  deems  it  other  than 
an  abuse.  It  is  an  abuse  to  which  the  power  of  being  absent 
during  a  debate^  and  present  at  the  vote,  is  liable.  But 
proxies  are  in  themselves  an  abuse,  and  the  abuse  and  use  are 
exactly  co-extensive. 

There  are  several  proposals  afloat  on  the  important  subject 
we  have  been  considering.      Beside  the  obvious  one  of  at 
once  abandoning  the  privilege,  it  has  been  suggested  that 
the  calling  for  proxies,  which  is  now  considered  as  of  course, 
and  must  prevail,  on  any  one  peer  saying  "  Proxies,''  should 
be  subject  to  a  determination  of  the  House.     But  though 
this  might  exclude  the  use  of  proxies  on  questions  whidi, 
like  the  recent  one  of  the  silk-weavers,  almost  all   those 
present  deemed  ill  adapted  to  the  exercise  of  the  privilege, 
it  is  manifest  that  it  would  generally  lead  to  the  exclusion  of 
absentee  votes,  inasmuch  as  the  present  majority  would  gene* 
rally  prevent  the  introduction  of  an  absent  majority.     "We 
must,  however,  bear  in  mind  that  the  House  had,  at  one  time, 
very  nearly  come  to  a  decision,  possibly  only  declaratory,  ex- 
cluding the  call  for  proxies  in  any  case  as  a  right,  and  debating 
their  admission,  provided  the  subject  were  discussed  before 
the  question  was  put.     This  important  passage  appears  to  have 
been  unknown  on  the  recent  occasion,  which  has  given  rise 
to  the  present  discussion.     In  1811,  Lord  Eldon,  then  Chan- 
cellor, moved  four  resolutions  to  this  effect,  which  were  only 
prevented  from    being  passed  by   the    adjournment   being 
moved,  and  carried  by  102  to  99.     The  origin  of  his  motion 
was  the  objection  taken  to  allow  proxies,  which  were  called 
by  Lord  Liverpool,  for  the  purpose  of  rescinding  in  the 
House  a  vote  on  the  Regency  Bill,  given  in  Committee. 
The  opposition  contended  that  proxies  could  not  be  called 
in  the  then  state  of  the  parliament,  which  they  considered 
as  no  parliament,  but  a  kind  of  convention  of  estates,  ^^  in 
consequence  of  the  King's  incapacity."     Lord  Eldon  there- 
upon, after  sufficient  time  given  for  consideration,  moved  his 
resolutions,  affirming  the  right  to  call  proxies  in  all  cases, 
'*  unless  there  shall  be  a  standing  order  to  the  contrary,  or 
unless  it   shall  have  been    otherwise    determined    by   the 
House  on  a  division  taken  previous  to  the  decision  on  the 
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main  question/'  and  that  on  every  decision  on  such  question 
respecting  proxies^  proxies  shall  be  allowed  to  be  taken; 
and  that  these  propositions  shall  apply  to  all  proceedings  of 
the  House,  when  duly  assembled,  although  the  occasion  of 
calling  Parliament  may  not  have  been  declared  by  the 
Crown.  It  is  manifest  that  this  latter  proposition  was  the 
ground  of  moving  the  others ;  and  the  Opposition  so  regarding 
it,  voting  for  the  adjournment,  by  means  of  which  the  reso- 
lutions were  lost.  The  Opposition  Peers  in  this  debate  sup- 
ported the  usage  of  proxies  generally ;  and  one  of  the  main 
reasons  urged  was,  that  they  afforded  a  security  against 
oppression,  and  royal  influence  or  intimidation.  ^'They 
said  it  was  in  human  nature  often  for  men  to  do  by  their 
proxy  what  they  were  afraid  openly  to  do  in  person" —  a 
sufficiently  humiliating  view  of  ^^  human  nature,"  as  shared 
by  the  Lords,  it  must  be  confessed,  —  and  a  view  as  entirely 
inapplicable  to  that  illustrious  body  as  any  that  could  be 
fanded.  For  it  is  allowed  by  all  observers  of  the  important 
services  rendered  by  the  House  of  Lords  to  the  Constitution 
and  the  State,  in  late  years  especially,  that  whatever  faults 
those  exalted  personages  may  have,  timidity  is  not  of  the 
number ;  and  that  no  such  vain  hope  ever  entered  any  man's 
mind,  as  that  of  working  upon  their  Lordships  by  intimi- 
dation. It  deserves,  however,  to  be  considered,  that  in  re- 
jecting Lord  Eldon's  four  resolutions,  the  Lords  by  no 
means  pronounced  any  opinion  against  the  proposal  of  allow- 
ing a  previous  vote,  whether  or  not  proxies  shall  be  called. 
The  determination  to  adjourn  the  question  was  taken  solely 
upon  the  refusal  to  allow  that  in  a  parliament  assembled 
without  the  Crown's  presence,  proxies  were  admissible. 
Nay,  it  is  very  possible  that  their  Lordships  took  for 
granted  the  right  of  the  House  to  entertwi  the  previous 
question  on  calling  proxies;  and  it  would  not  be  easy  to 
show  the  non-existence  of  this  right. 


It  will  form  a  fit  close  to  this  paper,  confined,  as  it  has  been, 
to  the  English  Parliament,  if  we  refer  to  the  subject  as  relates 
to  Ireland  and  Scotland  before  the  union. 

The  history  of  proxies  in   the  Irish  Parliament,  and  in 
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some  respects  the  privilege  itself,  differs  materially  from  that 
in  the  English  Parliament.  Their  introduction  appears  to 
have  been  of  a  recent  date ;  for  the  first  notice  of  them  in 
the  Journals  is  said  to  have  been  as  late  as  the  year  1634. 
Lord  Mountmorris  states  this  in  his  ^^  History  of  the  Irish 
Parliament,"  and  he  appears  diligently  to  have  studied  the 
MS.  Journals.  ^  At  first,  as  in  England,  there  was  no  limit 
to  the  number  which  a  peer  might  hold,  and  twenty-nine 
being  entered  at  one  time,  four  and  five  each  were  held  by 
several  peers.  It  should  seem  that  the  introduction  of  this 
usage  was  the  scheme  of  Strafford,  then  Lord  Lieutenant ; 
and  soon  after  the  restriction,  which  had  ten  years  before 
been  adopted  in  England,  was  introduced  into  Ireland,  and 
only  two  were  allowed  to  be  held  by  one  peer.  These  two 
absent  peers  were ,  allowed  to  protest,  as  well  as  to  vote  by 
proxy ;  and  hence  arose  a  peculiarity  in  the  form  and  cere- 
mony of  using  the  proxies.  The  peers  holding  them  were 
introduced  formally,  as  representing  those  whose  proxies 
they  held,  and  were  placed  and  gave  their  proxy  votes  ac- 
cording to  the  precedence  of  the  absent  peers. 

This  right  of  protest  was  called  in  question  on  Lord  Grandi- 
son's  case,  in  1765  ;  and  the  Lord  Lieutenant,  Lord  Hertford, 
to  whom  the  question  was  referred,  decided  in  the  n^arive. 
A  committee  of  the  House,  however,  examined  the  matter ; 
and  finding  many  precedents  —  among  others  one  of  Lord 
Conway,  the  Lord  Lieutenant's  own  father — the  decision  was 
pronounced  by  the  Lords  in  favour  of  the  right  of  protesting. 

In  1641,  an  order  was  made  that  peers  having  estates 
in  Ireland,  and  seeking  to  vote  by  proxy,  shall  first  have 
leave  of  absence  from  the  king  or  chief  governor,  to  be 
allowed  by  the  House.  This  qualification  of  having  Irish 
estates,  referred  to  a  constant  dispute  raised  on  that  head,  a 
complaint  being  repeatedly  urged,  as  appears  on  the  Journals, 
that  the  voting  by  absentees  was  a  grievance — manifestly 
through  jealousy  of  Englishmen  being  made  Irish  peers.  It 
should  seem  that  nothing  conclusive  was  ever  done  either 
way  in  this  matter;  but  absentee  proxies  were  constantly 
given  without  regard  to  the  landed  qualification.  No  in- 
stance of  the  old  form  of  voting  by  the  introduction  and 
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placing  of  peers  holding  proxies  is  understood  to  have  been 
known  since  1770. 

The  language  of  the  proxy  in  Ireland  has  always  been 
English  —  in  England  always^  to  this  day,  Latin. 

It  must  be  admitted,  in  closing  our  account  of  the  Irish 
proxy  system,  that  it  carried  the  absurdity  of  absentee-voting 
a  great  step  further  than  the  English.  Nothing  can  be  well 
conceived  more  absurd  than  absent  persons  deciding  on 
questions  which  they  never  heard  discussed,  nor  ever  knew 
were  to  be  mooted  at  all, — unless  it  be  the  additional  aggra- 
vation of  absent  persons  arguing  in  writing  against  the 
reasons  which  they  never  heard,  or  offering  arguments 
which  may  have  been  answered  and  abandoned  in  the  debate. 
In  Ireland  the  peer  present  might  vote  and  argue  in  defence 
of  his  opinion ;  and  the  same  peer  might  in  the  name  of  his 
absent  constituent  enter  on  the  Journals  a  copious  refutation 
of  his  own  arguments  and  a  demonstration  that  the  vote  he 
had  given  was  unjust,  impolitic,  and  absurd.  It  is,  how- 
ever, to  be  observed  that  this  was  the  undoubted  practice  of 
the  Irish  parliament,  and  the  indefeasible  right  of  the  Irish 
peerage.  How  it  came  to  be  silently  abrogated  on  the 
union,  we  cannot  discover. 

The  Scottish  parliament  was  distinguished  from  those  of 
both  England  and  Ireland  by  many  peculiarities.  Of  these 
the  most  remarkable  was,  that  all  the  estates  sat  to  the  end  in 
the  same  chamber,  though  they  voted  separately.  The 
peerage  was  likewise  distinguished  by  its  peculiarities.  Thus 
the  husband  of  a  woman  noble  in  her  own  right,  sat  and 
voted  in  her  stead.  Nay,  if  we  be  not  mistaken,  there  was 
oourtesy  of  a  title,  and  the  widower  of  a  peeress  who  had 
borne  an  heir  during  the  marriage,  had  a  right  to  sit  and 
vote  after  her  decease.  Absent  peers  were  at  all  times 
entitled  to  send  procurators  or  proxies,  and  deputies  of  the 
Commons  scan  to  have  had  the  right  also.  Nor  was  the 
privilege  restrained  until  the  statute  of  1425  passed,  which 
enacted  that  ^*  All  prelats,  eris,  baronns,  and  freeholders  of 
the  Ejng  (tenants  in  capite),  within  the  realme,  sen  (since) 
they  are  holden  to  give  presence  in  the  Elng's  parliament 
and  general  council  fra  thincforth  (from  thenceforth),  b« 
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holden  to  coitapeir  in  proper  person,  and  not  be  a  procuratour, 
but  if  (unless)  the  procuratour  alleage  there  and  prove  a 
lawchfidl  cause  of  their  absence."  Accordingly  it  appears  by 
the  table  of  acts  passed  in  the  same  reign,  James  L,  that  those 
who  could  not  give  a  reasonable  excuse  for  their  absence, 
were  fined  10/.  The  words  are, — "  Comparentibus  omnibus 
illis  qui  debuerunt,  et  vpluerunt,  et  potuerunt  commode  inter- 
esse,  absentibus  quibusdam  aliis  quorum  quidem  legitime 
excusati  fuerunt,  alii  vero  quasi  per  contumaciam  se  absen- 
taverunt  quorum  nomina  patent  in  rotulis  sectarum,  quorum 
quisque  adjudicabitur  in  amerciamento  decem  librarum." 
This  fine  was  considerably  increased  by  the  acts  1587,  cap.  34, 
and  1617,  cap.  7.,  and  still  more  by  two  unprinted  acts  in 
the  first  parliament  of  Charles  II.,  and  the  first  part  of 
William  and  Mary.  But  the  act  1617  allowed  prelates  and 
peers  who  had  a  lawful  excuse  of  absence,  to  give  their 
proxies  to  others  of  their  own  estate,  requiring  however,  a 
licence  from  the  king  to  justify  absence,  if  the  king  was 
within  the  realm,  and  from  commissioners  having  authority  in 
his  absence.  No  power  of  voting  by  proxy  was  given  to 
commissioners  of  shires  and  deputies  of  boroughs.  Sir  George 
Mackenzie  ^  justly  remarks  that  it  was  for  the  interest  of  the 
king  thus  to  allow  proxies,  because  having  the  power  to 
refuse  the  licence  he  could  make  the  privilege  of  no  avail 
unless  he  pleased.  It  should  thus  seem  that  tbe  king's  licence 
never  became  a  mere  empty  form  in  Scotland,  as  it  did  in 
England  and  Ireland,  but  was  a  substantial  requisite  or  con- 
dition of  the  right  of  voting  by  proxy. 

The  chartulary  of  Kelso  is  preserved  in  the  library  of  the 
Faculty  of  Advocates  at  Edinburgh,  and  it  contains  a  proxy 
of  the  form  used  in  the  thirteenth  century,  for  the  date  is 
believed  to  be  as  old  as  1258.  It  is  entitled —  *'  Litera  actor* 
natus  ad  parliamentum,"  and  it  sets  forth  that  the  abbot  of 
Kelso,  with  consent  of  his  Chapter,  appointed  two  persons  or 
either  of  them, — "  Nostros  veros  ac  legitimes  actomatos  sen 
procuratores  speciales  ad  comparendum  pro  nobis  et  nostro 
monasterio  inparliamento  domini  nostri  Regis,  apud  Sconum.** 
(See  Wright,  voL  i.  App.  No.  iv.)  It  thus  appears  that  the 
form  of  the  proxy  in  England  and  in  Scotland  was  nearly  the 
aafne. 

*  Observations,  p.  345. 


Railway  Tribunals.  £73 


ART.  IL  — RAILWAY  TRIBUNALS. 

L  Report  from  the  Select  Committee  of  the  House  of  Lords 
on  Railways^  together  with  the  Minutes  of  Evidence  taken 
before  the  Committee.     1846. 

2.  Private  Bills  and  Business  of  the  House.  Proposed  Resolu- 
tions.    1846. 

We  are  glad  to  find  that  the  proposala  which  we  thought  it 
right  to  lay  before  our  readers  at  the  commencement  of  the 
session  ^  with  respect  to  some  new  tribunal  for  the  despatch  of 
railway  and  other  private  business,  have  not  only  been  enter- 
tained,  but  will  probably  ere  long  be  adopted. 

The  Report  of  the  Railway  and  Canal  Amalgamation  Com- 
mittee of  the  House  of  Commons  of  this  session,  contains  the 
following  recommendations :  — 

'^  The  system  of  railways  and  canals  is  now  become  so  extensive, 
and  their  relations  amongst  themselves  are  so  complicated,  that  no 
enactments  passed  by  parliament  for  their  government  and  regu- 
lation can  provide  for  all  contingences,  or  be  properly  carried  into 
efiecty  unless  by  the  aid  of  some  more  efficient  machinery  than  any 
which  exist  at  the  present  moment.  After  mature  consideration 
your  committee  have  come  to  the  conclusion  that  it  is  absolutely 
necessary  that  some  department  of  the  executive  government,  so 
constituted  as  to  command  general  respect  and  confidence,  should 
be  charged  with  the  supervision  of  railways  and  canals.  Your 
committee  entertain  no  doubt,  that  a  department  so  constituted 
might,  in  addition  to  these  duties,  afibrd  material  assistance  to 
parliament  in  railway  legislation.** 

The  Report  of  the  Select  Committee  of  the  House  of 
Lords  on  Railways,  after  citing  these  recommendations,  thus 
proceeds: — 

^*  The  committee  having  had  these  various  subjects  under  their 
consideration,  seeing  the  evils  of  the  existing  system,  recommend 
the  establishment  of  some  department  of  the  executive  government 
on  which  should  be  imposed  the  duty  of  considering  the  whole  ex- 
isting system  of  railway  communication  through  the  country,  the 
best  means  of  perfecting  it,  and  hereafter  controlling  the  manage- 
ment by  the  various  companies,  in  such  a  manner  as  to  make  the 
connection  between  their  different  lines  most  conducive  to  the 
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general  advantage  of  the  country,  and  most  serviceable  to  its 
various  local  interests.  Thej  recommend  that  all  propositicms,  or 
any  scheme  of  railway,  should,  in  the  first  instance,  be  submitted 
to  this  board,  who  should  require  the  promoters  to  lay  before  them 
some  general  statement  of  its  objects  and  advantages,  and  such 
evidences  of  their  capability  and  bonsl  fide  intentions  as  might  be 
deemed  a  sufficient  guarantee  on  which  to  sanction  further  pro- 
ceedings.** 

These  reports  suflBciently  show  the  state  of  feeling  in  both 
Houses  of  Parliament  on  the  subject,  and  we  think  therefore 
we  cannot  do  better  than  close  this  short  notice  by  the  reso- 
lutions which  have  been  proposed  on  this  subject  by  Lord 
Brougham,  and  which  will  probably  be  moved  in  the  course 
of  the  present  session.  They  contain  at  once  a  most  power- 
ful exposition  of  the  evils  of  this  present  system,  and  a  remedy 
for  most  of  those  evils. 

1.  That  the  amount  of  private  bills  yearly  brought  into  parliament  has  been 
continually  increasing  till  the  consideration  of  them  has  come  to  form  a  large 
proportion  of  the  business  transacted  each  session,  mcn%  than  200  in  one  session 
having  sometimes  been  passed,  and  many  others  thrown  out  at  various  stages. 

2.  That  the  construction  of  railways  has  still  further  and  more  rapidly  in- 
creased this  amount,  so  that  the  average  of  private  and  local  and  personal  acts 
passed  during  the  three  sessions  1840,  1841,  and  1842,  having  been  178,  there 
were  171  railway  bills  brought  in  during  the  session  1845,  besides  common 
private  bills;  and  during  the  present  session  there  have  been  212  other  bOb, 
and  482  railway  bills,  and  in  the  session  of  1845,  241  private  acts  were  passed, 
containing  1 3,624  sections  or  schedules,  beside  bills  brought  in  and  thrown  out 
at  different  stages. 

3.  That  such  private  bills  have  dealt  with  an  immense  amount  of  property, 
and  with  the  most  important  rights  and  interests  of  the  community. 

4.  That  most  of  such  bills  give  the  power  of  compelling  landowners  and  other 
proprietors  to  part  with  their  property,  or  otherwise  suffer  it  to  be  interfiered 
with ;  many  of  them  inflict  great  hardships  on  individuals ;  and  all  of  them 
suspend  or  abrogate  the  law  of  the  land  in  particular  instances,  and  for  special 
purposes.  All  of  them,  therefore,  authorize  the  doing  of  acts  wholly  illegal  by 
the  ordinary  course  of  the  common  and  statute  law,  and  noost  of  them  authorise 
acts  to  be  done  wholly  inconsistent  with  all  natural  right 

5.  That  while  the  most  trifling  question  arising  between  parties  on  the  state 
of  disputed  facts  or  the  application  of  known  laws  to  these  facts,  must  in  thb  and 
indeed  in  every  country  enjoying  the  blessings  of  regular  governments,  come 
before  tribunals  qualified  by  the  learning,  skill,  and  experience  of  the  judges 
composing  them,  to  deal  with  such  comparatively  easy  questions,  the  oftentimes 
much  much  more  important  and  much  more  diflicult  questions  raised  by  the 
consideration  of  private  bills  only  come  before  committees  of  both  Houses,  on 
which  professional  and  experienced  men  hardly  ever  sit,  and  which  are  wholly 
composed  of  persous  who  can  have  no  experience  to  guide  them,  inasmuch  as 
each  can  only  sit  on  one  or  two  cases  in  the  course  of  a  session. 

6.  That  the  individual  responsibility  of  the  judges  who  compose  the  ordinary 
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tribunals  of  this  and  mil  well-governed  states  affords  a  security  eminently  na» 
cesnry  for  enforcing  the  due  administration  of  justice,  and  for  giving  the  com- 
munity full  con6dence  in  their  decisions, — a  security  held  to  be  necessary, 
although  it  is  much  more  difficult  for  a  judge  dealing  with  the  known  and  fixed 
rules  of  the  law  to  swerve  from  his  duty  and  pervert  that  law  to  the  purposes 
of  injustice,  than  it  b  for  men  who  are  called  upon  to  decide  on  the  provisions 
of  a  bill  professedly  creating  exceptions  to  the  law  for  particular  purposes,  and 
arbitrarily  dealing  with  rights  according  to  no  known  and  fixed  rules  or  prin- 
ciples whatsoever. 

7.  That  in  committees  of  the  two  Houses,  and  dealing  with  interests  often- 
times incomparably  more  important  than  ever  come  before  courts  of  justice,  the 
members,  guided  by  no  fixed  rules,  changed  in  each  case,  unknown  to  the  com- 
munity, not  acting  in  the  eyes  either  of  a  watchful  public  or  a  jealous  pro- 
fession, act  almost  wholly  without  any  individual  responsibility,  nor  can  be 
prevented,  as  judges  are,  at  least  in  this  country,  from  privately  seeing  parties 
behind  each  other's  backs,  and  proceeding  upon  information,  and  listening  to 
reasons,  and  yielding  to  motives  of  a  private  and  personal  nature. 

8.  That  the  great  and  increasing  mass  of  private  bill  business  renders  it  still 
more  diflScult  for  the  two  Houses  of  parliament  to  transact  such  business  in  a 
manner  at  all  satisfactory,  and  that  the  attempt  to  transact  it  proves  highly  pre- 
judicial to  the  general  political  and  legislative  business  of  the  country. 

9.  That  the  delay,  vexation,  and  expense  unavoidable  in  the  present  mode  of 
transacting,  or  endeavouring  to  transact,  such  private  business  lays  a  heavy 
burthen  upon  the  parties  applying  for  private  acts,  and  on  the  parties  opposing 
tbenu 

10.  That  it  is  nevertheless  inexpedient,  in  a  constitutional  view,  for  Parlia- 
ment, or  either  of  the  Houses  thereof,  to  abdicate  its  functions  and  privileges  in 
respect  of  private  legislation  ;  but,  on  the  contrary,  that  both  the  Houses  ought 
jealously  to  retain  their  undoubted  power  of  deciding  upon  every  proposed 
enactment,  and  of  assenting  to  or  dissenting  from  such  proposal. 

1  ] .  That  it  is  highly  expedient  that  the  said  Houses  should  obtain  the  aid  of 
some  otber  tribunal,  which  may  enable  them  to  transact  the  private  bill  business 
both  more  expeditiously,  more  economically,  and  more  satis&ctorily,  without  at 
all  infringing  upon  the  undoubted  privileges  of  Parliament,  or  parting  at  all 
with  the  control  of  each  House  over  each  enactment 

12.  That,  with  this  view,  it  is  expedient  to  form  a  court  or  board  apart  from, 
and  independent  of,  the  High  Court  of  Parliament,  except  as  regards  the 
removal  of  its  members  by  a  joint  address  of  both  Houses. 

13.  That  this  court,  or  board,  should  consbt  of  five  members,  appointed  by 
the  crown,  and  so  paid  for  their  services  that  the  crown  may  always  obtain  the 
aid  of  the  most  respectable  members  of  the  legal  profession  in  constituting  such 
board. 

14.  That  until  it  be  seen  how  far  the  said  number  of  commissioners  may 
suffice,  or  may  prove  too  great,  it  is  expedient,  in  the  first  instance,  to  appoint 
as  two  of  the  members  of  such  court  or  board  either  Masters  in  Chancery  or 
Commissioners  of  Bankruptcy,  in  order  that,  if  it  be  found  possible,  the  three 
permanently  appointed  should  continue  alone  to  cause  an  expense  to  the 
country. 

15.  lliat  each  House  upon  receiving  any  bill,  and  giving  it  a  first  reading, 
may  refer  it  to  the  court  before  whom  parties  shall  be  heard,  and  which  shall  have 
the  powers  of  a  court  of  record  with  respect  to  oaths,  process,  and  commitment, 
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and  the  power  of  deciding  all  questions  of  law,  subject  to  an  opinion  of  one  of 
the  four  courts  in  Westminster  Hall,  in  case  it  shall  think  fit,  and  of  calling  in 
the  aid  of  a  jury  on  any  disputed  hfii,  provided  both  parties  shall  agree  in  asking 
such  issue,  and  provided  the  court  shall  think  (it  to  grant  it. 

16.  That  each  member  of  the  court  shall  have  power  to  try  all  matters,  and 
go  through  the  whole  consideration  of  any  bill,  so  as  aforesaid  referred  by  either 
House  of  Parliament,  and  to  reserve,  if  either  party  require  it,  and  he  think  fit, 
any  question  for  the  opinion  of  the  whole  court,  three  whereof  to  be  a  quorum 
for  this  purpose,  including  the  referring  member  of  the  court ;  and  that  any 
question  being  raised  on  receiving  or  rejecting  evidence,  such  member  may  pro- 
ceed to  dispose  of  it  himself,  saving,  if  he  think  fit,  the  objection,  as  above 
provided,  for  the  opinion  of  the  court. 

17.  That  juries,  if  an  issue  be  required  and  allowed  as  aforesaid,  shall  be 
taken  from  the  special  jury  lists  for  the  county  of  Middlesex,  in  such 
manner  and  subject  to  such  challenge  as  in  matters  before  the  three  courts  of 
law  of  Westminster  Hall. 

18.  That  each  member  of  the  board  or  court  shall  have  the  power  of  giving 
costs  to  or  against  any  party  at  his  discretion,  and  that  no  review  of  his  order 
on  this  nuitter  shall  be  permitted. 

19.  That  each  member  of  the  said  board  or  court  shall,  at  his  discretion,  and 
with  the  consent  of  all  parties,  issue  a  commission  for  the  purpose  of  taking 
evidence  as  to  any  disputed  matter  of  feet  involved  in  any  bill  brought  before 
such  member,  and  that  the  whole  expense  of  such  commission  shall  be  defrayed 
by  the  parties,  under  the  direction  of  the  member  aforessid. 

20.  That  the  bill,  having  been  fully  examined  by  such  court  or  any  member 
thereof,  shall  be  reported  to  the  House  of  Parliament  by  which  it  had  been 
referred,  together  with  such  alterations  or  additions  as  may  have  been  determined 
upon  as  just,  fitting,  or  expedient ;  and  that  the  said  House  shall  then  proceed 
with  the  consideration  of  the  bill  so  reported,  and  deal  with  it  as  such  House 
shall  think  fit,  either  adopting  the  report,  or  rejecting  it,  or  varying  it,  as  to 
the  wisdom  of  the  House  shall  seem  meet 

21.  That  the  only  stage  to  be  omitted  by  such  House  on  passing  such 
reported  bill,  shall  be  the  committee  and  the  report. 

22.  That  if  any  paHy  shall  oppose  such  reported  bill  before  either  House, 
it  shall  be  in  the  power  of  the  House  before  which  such  opposition  shall  be 
offered,  to  award  the  costs  of  resisting  such  opposition,  to  be  paid  by  such  op- 
posing party  to  the  other  party  or  parties. 

23.  That  it  shall  be  lawful  for  the  court  or  board,  by  a  migority  of  iu 
members,  to  make  rules  and  regulations  for  its  proceedings,  a  copy  whereof 
shall  be  laid  before  both  Houses  of  Parliament  within  one  week  after  their 
being  framed,  or,  if  in  vacation  time,  within  one  week  after  the  commencement 
of  the  ensuing  session,  and  that  such  rules  and  regulations  shall  be  deemed  and 
taken  to  be  valid  for  guiding  its  proceedings,  unless  either  House  of  Parliament 
shall  make  any  resolution  against  them  or  any  part  thereof,  which  resolution 
shall  be  imperative  on  the  said  court  or  board,  and  new  rules  shall  be  made  by 
it  in  compliance  with  such  resolution ;  the  new  rules  to  be  laid  before  both 
Houses,  as  before,  within  one  week  after  they  are  framed ;  and  these  new  rules 
shall  be  valid  to  regulate  the  proceedings  of  the  said  court  or  board,  unless  and 
until  a  resolution  of  the  other  House  shall  disapprove  thereof  in  whole  or  in  part. 

24.  That  the  court  or  board,  shall  have  the  requisite  number  of  registrars  and 
clerks  to  assist  iu  members,  under  the  superintendence  of  the  Lords  Com- 
missioners of  the  Treasury. 
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ART.  m.  — THE  LAW  OF  ESTATES. 
CHAP.  II.—ESTATES  IN  FEE  TAIL. 

We  shall  adopt  the  same  arrangement  in  treating  of 
estates  t^,  as  we  pursued  with  respect  to  estates  in  fee- 
simple,  and  propose  to  inquire,  Jirsty  what  an  estate  in 
fee-tail  is:  secondly ^  how  this  estate  may  be  acquired: 
thirdly,  how  it  may  be  held  or  enjoyed :  and  fourthly, 
how  it  may  be  aliened. 

First,  —  fVheU  an  Estate  tail  is.  And  here  we  shall  notice 
in  what  property  it  may  exist.  In  our  first  chapter*  we 
have  seen  that  there  were  estates  in  fee-simple,  and  qualified 
or  base  fees.  Previous  to  the  statute  13  Edward  I.,  known 
as  the  statute  De  Donis  ConditionaUbus,  there  was  also  the 
estate  in  fee-simple  conditional.  The  practice  of  entailing 
estates,  that  is  to  say,  the  settling  lands  on  a  particular 
class  of  descendants,  seems  to  have  been  as  old  at  least  as  the 
time  of  Alfred*;  but  the  particular  kind  of  estate  known  in 
our  law  as  an  estate  tail,  owes  its  existence  to  the  statute 
De  Donis.  Before  this  statute  became  law,  if  an  estate  were 
limited  —  and  such  limitation  were  common  — to  a  man  and 
the  heirs  of  his  body,  he  took  an  estate  in  fee-simple, 
on  condition  that  he  had  heirs  of  his  body:  and  on  the 
happening  of  this  event  he  look  an  estate  which  for  most 
purposes  was  as  if  the  lands  had  been  limited  to  him  and  his 
heirs.     But  if  he  had  no  child,  or  if,  after  its  birth,  no  alie- 


*  AnU,  p.  S9. 

'  EnUUs  were  in  frequent  use,  particulmrlj  in  grants  of  benefices.  They 
were  probably  of  Roman  origin,  for  the  Romans  had  been  much  in  the  habit  of 
entailing  lands  by  way  of  fidei  commhia  on  their  children  and  their  freedmen 
and  descendants,  with  an  eipress  restriction  against  alienation.  Alfred  enacted 
that,  in  order  to  render  the  estate  so  limited  inalienable,  the  instrument  of  set- 
tlement should  be  declared  before  the  kindred  in  the  presence  of  the  king  and 
the  bishop ;  and,  that  being  done,  the  will  of  the  donor  was  ordered  to  be  ob- 
served. Spence,  Eq.  Jur.  p.  21. ;  and  2  Bla.  Com.  110.  See  as  to  the  feudum 
taBtaham  I  Cru.  Dig.  75.,  where  also  (75—77.)  a  clear  account  is  given  of  the 
fee  conditional. 
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nation  were  made,  the  lands  on  the  failure  of  the  designated 
heirs,  reverted  to  the  donor  and  his  heirs.  But  as  soon  as 
the  grantee  had  issue  born,  his  estate  was  supposed  to  become 
absolute  by  the  performance  of  the  condition,  (which  having 
been  performed,  was  thenceforth  entirely  gone,)  at  least  for 
three  purposes:  1.  To  enable  the  tenant  to  alien  the  land, 
and  thereby  to  bar,  not  only  his  own  issue,  but  also  the  donor 
of  his  interest  in  the  reversion.  2.  To  subject  the  tenant 
to  forfeit  it  for  treason.  3.  To  empower  him  to  charge  the 
land  with  rents,  conmions,  and  certain  other  incumbrances 
so  as  to  bind  his  issue.  No  sooner  was  the  issue  bom  than 
the  tenant  in  tail  took  care  to  alien,  and  afterwards  repur* 
chased  the  land,  which  gave  him  a  fee-simple  absolute  that 
would  descend  to  the  heirs  general,  according  to  the  course  of 
the  common  law.^  It  was  this  power  of  alienation  which  was 
chiefly  aimed  at  by  the  statute  De  Donis,  This  power 
was  inconsistent  with  the  views  of  the  great  owners  of 
property  at  that  period,  and  it  was  accordingly  enacted  by 
that  statute,  "  that  the  will  of  the  donor  according  to  the 
form  of  deed  of  gift  manifestly  expressed  should  be  observed, 
so  that  they  to  whom  a  tenement  was  so  given  under  con- 
dition, should  not  have  power  to  alien  the  same  tenement, 
whereby  it  should  not  remain  after  the  death  of  the  donee  to 
his  issue,  or  to  the  donor  or  his  heir,  if  issue  failed." 

This  statute  only  repeated  what  the  law  of  tenures  had 
said  before,  that  the  tenor  of  the  grant  should  be  observed ; 
and  therefore  the  judges  in  the  construction  of  it  held, 
that  where  an  estate  was  limited  to  ^  man  and  the  heirs  of 
his  body,  the  donee  should  not  in  future  have  a  conditional 
fee,  but  divided,  the  estate  by  creating  a  particular  estate  in 
the  donee,  called  an  estate  tail,  subject  to  which  the  reversion 
remained  in  the  donor.  ^  In  consequence  of  this  construction 
estates  thus  limited  are  not  conditional ;  nor  is  the  right  of 
entry  of  the  donor  on  failure  of  issue  of  the  donee  considered 
as  arising  from  a  breach  of  the  condition,  but  as  a  right  of 
reverter  accruing  to  the  donor.  ^ 

An  estate  tail  then  may  be  described  to  be  an  estate  of 

»  2  Bla.  Com.  111.  ■  1  Burr.  R.  115. ;  Plowd.  248. 

»  litt.  s.  1 9. ;  Co.  Litt.  22  a. 
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inheritance,  denying  its  existence  from  the  statute  De  Donis 
Canditionalibus^  which  is  descendible  to  some  particular  heirs 
only  of  the  person  to  whom  it  is  granted,  and  not  to  his  heirs 
general.  It  is  called  an  estate  tail  or  a  fee  tail,  from  its 
similarity  to  t\iQ  feudum  talliatumy  which  appears  to  have  been 
well  known  at  that  time,  as  it  is  mentioned  in  the  forty-isixth 
chapter  of  this  statute,  where,  in  enumerating  several  kinds 
of  estates,  it  is  said, — "  ad  terminum  vitcB,  vel  annorum^  vel  per 
feudum  talliatum.^  And  note  (says  Littleton,  s.  18.),  that 
this  word  talUare  is  the  same  as  to  set  to  some  certainty,  or 
to  limit  to  some  certain  inheritance ;  and  for  that  it  is  limited 
and  put  in  certain  what  issue  shall  inherit  by  force  of  such 
gifts,  and  how  long  the  inheritance  shall  endure ;  it  is  called 
in  Latin, — "  Feudum  talliatumy  i.  e.  hcsreditas  in  quandam  cer^ 
titudinem  limitata.^^ 

We  have  seen^  that  in  consequence  of  the  statute  Quia 
emptoresy  where  a  person  conveys  away  his  whole  estate,  he 
cannot  reserve  any  tenure  to  himself;  but  this  statute  only 
extends  to  those  cases  where  the  entire  fee-simple  is  trans- 
ferred. Therefore,  where  a  tenant  in  fee-simple  grants  an 
estate  tail  out  of  it,  the  tenant  in  tail  will  hold  of  the  donor, 
and  not  of  the  chief  lord.  * 

Estates  tail  are  of  two  kinds,  tail  general  an  d  tail  special 
*^  Tenant  in  tail  general  is  when  lands  or  tenements  are  given 
to  a  man  and  to  his  heirs  of  his  body ;  and  in  this  case  if  the 
tenant  hath  many  vrives,  and  by  every  of  them  hath  issue,  yet 
any  one  of  these  issues  by  possibility  may  inherit  the  tene- 
ments by  force  of  the  gift,  because  every  such  issue  is  by  his 
body  engendered.  Tenant  in  tail  special  is,  where  lands  or 
tenements  are  given  to  a  man,  and  to  his  wife,  and  to  the 
heirs  of  their  two  bodies  begotten.  In  this  case  none  shall 
inherit  by  force  of  this  gift  but  those  that  be  engendered 
between  them  two.  And  it  is  called  special  tail  because  if 
the  wife  die  and  he  taketh  another  wife  and  have  issue,  the 
issue  of  the  second  wife  shall  not  inherit  by  force  of  this  gift, 
nor  also  the  issue  of  the  second  husband  if  the  first  husband 
die."  *  In  the  same  manner  it  is  where  tenements  are  given 
by  one  man  to  another  with  a  wife  (which  is  the  daughter  or 

»  1  Cru.  Dig.  79.  ■  Ante,  p.  36. 

>  Co.  Litt.  23  a. ;  Plowd.  237.  ;  1  Cru.  Dig.  81.         i  Litt.  s.  14,  15.] 
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cousin  to  the  giver),  in  frank  marriage  (before  or  after 
marriage)*,  which  gift  hath  an  inheritance  by  these  words 
(frank  marriage)  annexed  unto  it,  although  it  be  not  expressly 
said  or  rehearsed  in  the  gift,  that  is  to  say,  that  the  donees 
shall  have  the  tenements  to  them  and  to  their  heirs  between 
them  two  begotten.  But  this  kind  of  gift  with  the  learning 
respecting  it,  is  now  obsolete. 

There  are  divers  other  estates  tail,  though  they  be  not  by 
express  words  specified  in  the  statute,  but  they  are  taken  by 
the  equity  of  the  statute.  As  if  lands  be  given  to  a  man 
and  to  his  heirs  male  of  his  body  begotten,  in  this  case  his 
issue  male  shall  inherit,  and  the  issue  female  shall  never  in- 
herit.* It  is  the  same  if  lands  or  tenements  be  given  to  a 
man  and  to  his  heirs  female  of  his  body  begotten ;  in  this  case 
his  issue  female  shall  inherit  by  force  of  the  gift  and  not  his 
issue  male.  For  in  such  cases  of  gifts  in  tail,  the  will  of  the 
donor  ought  to  be  observed.  *  When  lands  are  given  to  a 
man  and  to  the  heirs  male  of  his  body,  and  he  has  issue  two 
sons  and  dies,  and  the  eldest  son  enter  as  heir  male  and  has 
issue  a  daughter  and  dies,  his  brother  shall  have  the  land  and 
not  the  daughter,  for  that  the  brother  is  heir  male.  *  And 
if  lands  be  given  to  a  man  and  to  the  heirs  male  of  his 
body,  and  he  has  issue  a  daughter  who  has  issue  a  son  and 
dies,  and  after  the  donee  dies,  in  this  case  the  son  of  the 
daughter  shall  not  inherit  by  force  of  the  entail,  because 
whosoever  shall  inherit  by  force  of  a  gift  in  tail  made  to  the 
hehrs  male  ought  to  convey  his  descent  wholly  by  the  heirs 
male.  * 

In  the  same  manner  it  is  when  lands  are  given  to  a  man 
and  his  wife,  and  to  the  heirs  male  of  their  two  bodies  be- 
gotten.* If  tenements  be  given  to  a  man  and  to  a  woman 
being  not  his  wife,  and  to  the  heirs  male  of  their  two  bodies, 
they  have  also  an  estate  tail  albeit  they  be  not  married  at 
that  time;  and  so  it  is  if  lands  be  given  to  a  man  which 
hath  a  wife,  and  to  a  woman  which  hath  a  husband,  and  the 
heirs  of  their  two  bodies,  they  have  presently  an  estate  tail 

»  Dy.  147. ;  Co.  Litt  21  b.  176  a.  •  Litt.  s.  21. ;  Co.  Litt.  24  a. 

»  Litt.  ».  22    ;  Co.  Litt.  24  6.  «  Litt  s.  23.  ;  Co.  Litt.  24  6. 

»  Litt.  8.  24.  J  Co.  Litt.  25  a.  •  Litt  s.  25. ;  Co.  Litt  25  h. 
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for  the  possibility  that  they  may  marry.  ^  But  if  lands  be 
given  to  a  man  and  two  women,  and  the  heirs  of  their  bodies^ 
in  this  case  they  have  a  joint  estate  for  life,  and  every  of 
them  a  several  inheritance,  because  they  cannot  have  one 
issue  of  their  bodies.  And  the  same  law  is  where  land  is 
given  to  two  men  and  one  woman,  and  to  the  heirs  of  their 
bodies  begotten.* 

Bat  it  should  be  noted  that  an  estate  tail  will  descend  as 
well  to  the  half  blood  as  to  the  whole  blood,  and  that  before 
the  recent  statute  altering  the  law  as  to  descents. ' 

"  Tenements  {tenementd)^^  says  Lord  CokeS  "  is  the  only 
word  which  the  said  statute  of  Westm.  2.  that  created  estates 
tail  useth,  and  it  includeth  not  only  all  corporate  inheritances 
which  are  or  may  be  holden,  but  also  inheritances  issuing 
out  of  any  of  those  inheritances  or  concerning  or  annexed  to 
or  exercisable  within  the  same,  though  they  lie  not  in  tenure, 
therefore  all  these  without  question  may  be  entailed.  But  if 
the  grant  be  of  an  inheritance  merely  personal,  or  to  be  ex- 
ercised about  chattels,  and  is  not  issuing  out  of  land  nor  con- 
cerning any  land  or  some  certain  place,  such  inheritances 
cannot  be  entailed  because  they  savour  nothing  of  the  realty.' 
But  Lord  Coke  adds,  *'  Examples  which  illustrate  and  make 
this  learning  clear,"  and  he  proceeds*  to  give  the  following : 
'*  The  office  of  Marshall  of  England  entailed,  charters  entailed, 
use  entailed,  nomination  to  a  benefice  entailed.  Also  a  name 
of  dignity  may  be  entailed  within  the  statute,  as  dukes,  mar- 
quesses, earls,  viscounts,  barons,  because  they  be  named  of 
some  county,  manor,  town,  or  place.  But  if  I  grant  to  a 
man  and  to  the  heirs  of  his  body  to  be  a  keeper  of  my  bounds 
or  master  of  my  horse  or  such  like  with  a  fee  therefor,  yet 
these  cannot  be  entailed  within  the  first  statute,  for  that  these 
be  not  issuing  out  of  tenements  nor  annexed  thereto,  or  exer- 
cisable within  or  concerning  lands  or  tenements  of  freehold 
or  inheritance,  but  concerning  chattels,  and  savour  nothing 
of  the  realty.     And  so  it  is  if  I  by  my  deed  for  me  and  my 


»  Co.  Litt.  25  6.  •  Ibid. 

»  Ca  Litt.  15  6. ;  3  &  4  W.  4.  c.  106.  u  9. 

*  Co.  Litt.  19  6.  20  a.  *  Co.  Litt.  20  a. 
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heiis  gnnt  an  annuity  to  a  man  and  the  heirs  of  his  body ; 
for  that  (mly  diargeth  my  perscm  and  conoemeth  no  land, 
nor  sayoureth  of  the  realty.  In  all  these  cases  he  hath  a 
fee  conditional,  as  there  were  befive  the  statute,  and  the 
grantee  by  his  grant  or  release  may  bar  his  heir,  as  he  might 
have  done  at  the  conmion  law,  for  that  in  these  cases  he  is 
not  restrained  by  the  statute."  So  that  the  fee  fflm{de  con- 
ditional still  exists  in  all  kinds  of  property  which  are  noc  in- 
cluded in  the  statute. 

But  not  only  must  the  estate,  to  come  within  the  statute, 
savour  of  the  realty,  it  must  also  be  an  estate  of  inheritance. 
Therefore,  neither  estates  pur  auter  vie  in  lands,  though 
limited  to  the  grantee  and  his  heirs  during  the  life  of  cestui 
que  yie  nor  terms  for  years,  are  entailable  any  more  than 
personal  chattels,  because,  as  the  latter,  not  being  either 
interests  in  things  real  or  of  inheritance,  want  both  requi- 
sites; so  the  two  former,  though  interests  in  things  real, 
yet  not  being  also  of  inheritance,  are  deficient  in  (me  re- 
quisite. However  estates  pur  auter  vie,  terms  for  years,  and 
personal  chattels  may  be  so  settled  as  to  answer  the  purposes 
of  an  entidl,  and  be  rendered  inalienable  almost  for  as 
long  a  time  as  if  they  were  entailable  in  the  strict  sense 
of  the  word.  Thus  estates  pur  auter  vie  may  be  de- 
vised or  limited  in  strict  settlement  by  way  of  remainder, 
like  estates  of  inheritance ;  and  such  as  have  interests  in  the 
nature  of  estates  tail  may  bar  their  issue,  and  all  remainders 
over,  by  deed  unenrolled,  of  the  estate  pur  auter  vie,  as  those 
who  are,  strictly  speaking,  tenants  in  tail  may  now  by  deed 
enrolled ;  but  then  the  having  of  issue  is  not  an  essential  pre* 
liminary  to  the  power  of  alienation  in  the  case  of  an  estate 
pur  auter  vie  limited  to  one  and  the  heirs  of  his  body,  as  it  is 
in  the  case  of  a  conditional  fee^ ;  and  in  equity  this  quasi 
entail  may  be  barred  by  articles. '  A  copyhold  estate  cannot 
be  entailed  by  virtue  of  the  statute,  for  that  would  tend  to 
encroach  upon  and  restrain  the  will  of  the  lord;  but,  by 
special  custom  of  the  manor,  a  copyhold  may  be  limited  to 

»  Hmrg.  n.  5. ;  Co.  Litt.  20a, 

•  1  Atk.  523. ;  2  Vem.  225. ;  I  Bro.  P.  C.  457. ;  2  Bla.  Com.  by  Stewart, 
131.  ed.  3. 
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the  heirs  of  the  body,  for  here  the  custom  ascertains  and 
interprets  the  lord's  wilL  * 

As  to  inheritances  merely  personal,  which  neither  issue  out 
of  or  relate  to  land,  or  some  certain  place,  and  which  are  not 
demandable  ut  tenementa  in  a  prsecipe,  they  cannot  be  en- 
tailed within  the  statute  De  Donis.  So  that,  when  things  of 
this  nature  are  limited  to  a  person  and  the  heirs  of  his  body, 
the  donee  takes  a  conditional  fee ;  and  may  dispose  of  the 
property  as  soon  as  he  has  issue. ' 

An  annuity  which  only  charges  the  person  of  the  grantor, 
and  not  his  lands,  though  it  may  be  granted  in  fee,  cannot 
be  entailed.  In  a  modem  case,  Lord  Hardwicke  held  that 
an  annuity  in  fee  simple,  granted  by  the  crown  out  of  the 
four-and-a-half  per  cent,  duties  payable  for  imports  and  ex- 
ports at  the  island  of  Barbadoes,  was  merely  a  personal  in- 
heritance, not  entailable  within  the  statute  De  Donis;  there- 
fore, that  being  settled  upon  A.  and  the  heirs  of  his  body,  it 
was  a  conditional  fee  at  common  law;  so  that  A.,  having 
issue,  might  alien  it,  and  thereby  bar  the  possibility  of  re- 
verter.' 

It  was  also  held  by  Lord  Thurlow,  in  a  modem  case,  that 
an  annuity  granted  by  act  of  parliament  out  of  the  revenues 
of  the  post-office,  redeemable  upon  payment  of  a  sum  of 
money,  to  be  laid  out  in  land,  was  a  personal  inheritance 
only,  not  entailable  within  the  statute  De  Donis ;  for  that, 
notwithstanding  the  power  reserved  to  the  crown  of  laying 
it  out  in  land,  the  parties  had  a  right  to  treat  it  as  an  an- 
nuity; and  the  Court  of  Chancery  would  not  keep  the 
objection  of  its  being  land  in  contemplation  from  century 
to  century,  because  of  the  possibility  of  substituting  the 
money  in  the  place  of  the  annuity.* 

IL  Let  us  inquire,  secondly^  how  an  estate  tail  may  be 
acquired.  This  estate  may  be  acquired  either  by  deed  or 
will,  or  it  may  descend  to  the  heir  in  tail.     In  gifts  in  tail 


>  3  Rep.  8. ;  Doe  o.  Clark,  5  B.  &  Aid.  458. 

3  Co.  Litt.  20  a. ;  1  Cru.  Dig.  82. 

»  Sufford  9,  Bnckley,  2  Ve«.  170. 

*  HolderneM  o.  Carmarthen,  1  Bro.  C.  C.  377. 
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the  word  heirs  Is  as  necessary  as  in  feofiinents  and  grants '  ; 
seeing  every  estate  tail  was  a  fee  simple  at  the  common  law, 
and  at  the  common  law  no  fee  simple  could  be  in  feofiinents 
and  grants  without  the  word  heirs^  and  that  an  estate  in  fee 
tail  is  but  a  restrained  fee,  it  follows  that  in  gifts  in  a  man's 
life-time  no  estate  can  be  created  without  the  word  heirs 
unless  it  be  in  the  case  of  frank-marriage.  And  when 
Littleton  says  heirs  yet  heir  in  the  singular  number,  in  a 
special  case,  may  create  an  estate  tail.  ^  The  words  '*  of  his 
body,"  are  not  so  strictly  required,  but  that  they  may  be 
expressed  by  words  that  amount  to  as  much,  for  the  example 
that  the  statute  of  Will  II.  putteth  hath  not  the  words 
de  corpore,  but  these  words  hseredibus,  viz.  cum  aliquis  dat 
terram  suam  alicui  viro  et  ejus  uxori  et  haeredibus  de  ipsis 
viro  et  muliere  procreatis.  If  lands  be  given  to  B.  et  h»re« 
dibus  quos  idem  B.  de  prima  uxore  sua  legitime  procrearet, 
this  is  a  good  estate  in  special  tail  (albeit  he  hath  no  wife  at 
that  time)  without  these  words  de  corpore.  ' 

Still  the  words  ©/"Awiorfy,  or  some  other  words  of  procrea- 
tion are  essential  to  make  an  estate  in  tail,  and  ascertain  to 
what  heirs  in  particular  the  fee  is  limited.  A  grant  in  a  deed 
to  a  man  and  his  issue,  to  a  man  and  his  seed,  to  a  man  and 
his  children  or  offspring,  all  these  are  only  estates  for  life, 
as  there  wants  the  words  of  inheritance,  of  his  heirs ;  and  so  also 
a  gift  to  a  man  and  his  heirs  male  or  female,  is  an  estate  in 
fee  simple,  and  not  in  fee  tail,  for  there  are  no  words  to 
ascertain  the  body  out  of  which  they  shall  issue.  ^  If  the 
gift  be  to  a  man  and  his  heirs,  and  if  he  die  without  issue, 
then  to  another  this  is  a  good  limitation  of  an  estate  tail  ^ ; 
and  this  as  well  in  a  deed  as  a  will.  Limitations  of  estates 
tail  in  wills  are  viewed  with  the  same  indulgence  that  we 
have  seen  is  extended  to  limitations  of  estates  in  fee.  ^  Thus 
a  devise  to  A.  and  his  seed  will  give  A.  an  estate  tail  gene- 
ral ^  and  a  devise  to  A.  and  his  heirs  male  gives  him  an 


»  See  ante,  p.  40.  «  Co.  Litt.  20a.  205. 

'  Co.  Litt.  20  6. ;  and  here  Lord  Coke  gives  seTeral  other  simiUur  instaneet. 

*  Litt.  s.  31. ;  Co.  Litt.  7  a, ;  2  BU.  Com.  1 15. 

»  1  P.  Wins.  57  X.  •  Antey  pp.  40,  41.  »  Co.  Litt.  9  ft. 
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^tate  in  taU  male, '  But  in  wills  governed  by  the  late  "Wills 
Acf,  the  words  die  without  issue,  or  die  without  leaving 
issue,  or  have  no  issue,  or  any  other  words  which  import  either 
a  want  of^  or  failure  of  issue  of  any  person  in  his  life-time^ 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his 
issue  shall  be  construed  to  mean  a  want  or  failure  of  issue  in 
the  life-time,  or  at  the  time  of  the  death  of  such  person,  and 
not  an  indefinite  fulure  of  his  issue,  unless  a  contrary  in- 
tention shall  appear  by  the  will  by  reason  of  such  person 
haying  a  prior  estate  tail,  or  of  a  preceding  gift  being  with- 
out any  implication  arising  from  such  words,  a  limitation  of 
an  estate  tail  to  such  person  or  issue  or  otherwise. 

Where  tenements  are  devised  to  two  persons  severally  in 
tail,  or  the  same  tenement  to  two  as  tenants  in  common  in 
tail,  and  upon  failure  of  their  issue  to  a  third  person,  with  an 
apparent  intention  that  he  should  take  the  whole  at  once, 
cross  remainders  between  the  two  first  devisees  are  to  be  im- 
plied ;  i.  e.,  it  is  to  be  understood  that  each  takes  a  vested  re« 
mainder  in  tail  expectant  upon  the  other's  estate.'  But  cross 
remainders  will  not  be  implied  as  to  limitations  contained  in 
adeed.^ 

III.  Thirdly.  We  shall  next  state  the  principal  rules  as 
to  the  manner  in  which  an  estcUe  tail  may  be  held  or  enjoyed.  , 

All  natural  persons,  capable  of  holding  estates  of  inherit- 
ance in  land,  may  be  tenants  in  taiL  And  it  was  solemnly 
determined  in  4  Eliz.  that  the  king  was  within  the  statute 
De  Donisy  as  well  as  a  common  person ;  because  the  statute 
l¥as  made  to  remedy  the  error  which  had  crept  into  the  law, 
that  the  donee  had  the  power  of  alienating  an  estate  given  to 
him,  and  the  heirs  of  his  body,  after  issue  had,  and  to  restore 
the  common  law,  in  this  point,  to  its  right  and  just  course ; 
which  it  did,  by  restoring  to  the  donor  the  observance  of  his 
intent.     And  when  the  statute  De  Bonis  ordained  that  the 

*  Co.  Litt  27  h.  It  appears  undesirable  in  this  place  to  enter  into  a  minute 
discussion  of  the  cases  in  which  particular  expressions  in  wills  have  or  have  not 
been  construed  into  limitations  of  an  estate  tail.  Thej  are  to  be  found  accu* 
ratelj  distinguished  in  Mr.  Jarman*s  Treatise  on  Derises. 

*  1  Vict,  c  26.  s.  29. 

*  Cowp.  780. ;  Doe  o.  Cooper,  1  East,  229. ;  Burt  Comp.  250. 

*  Edwards  p.  AUiston,  4  Russ.  78. 
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will  of  the  donor  ehould  be  oUerved^  it  made  his  will  to  be  a 
law>  00  well  agaiiifit  the  king«  as  against  another,* 

As  a  tenant  in  tail  has  an  estate  of  inheritance,  he  has  a 
right,  without  barring  the  entail,  to  commit  every  kind  of 
waste ;  by  felling  timber,  pulling  down  houses,  opening  and 
working  mines,  &o.  But  this  power  must  be  exercised 
during  the  life  of  the  tenant  in  tail,  for,  at  the  instant  of  his 
death,  it  ceases*  If,  therefore,  a  tenant  in  tidl  sells  trees 
growing  on  the  land,  the  vendee  must  cut  them  down  during 
the  life  of  the  vendor,  otherwise  they  will  descend  to  the  heir 
as  parcel  of  the  inheritance.' 

The  Court  of  Chancery  will  not,  in  any  case  whatever, 
restrain  a  tenant  in  tail  from  committing  waste.  Thus,  Xiord 
Talbot  is  reported  to  have  said  that  in  Mr.  Saville's  casei,  who 
being  an  infant  and  tenant  in  tail  in  possesion,  in  a  very  bad 
state  of  health,  and  not  likely  to  live  to  lull  age,  his  guardian 
cut  down  a  quantity  of  timber  just  before  his  death  :  the 
remainderman  applied  for  an  iiyunction  to  restrain  him,  but 
could  not  prevail.' 

So,  if  a  tenant  in  tail  grants  estovers  to  another  on  the 
restoration  of  his  woods,  those  grants  determine  with  his 
death ;  for,  as  they  are  charges  on  the  inheritance,  so  they 
must  necessarily  cease  when  his  power  who  granted  them  is 
determined.^ 

Estates  tail  are  subject  to  the  curtesy  of  the  husband,  and 
the  dower  of  the  wife,  which  are  incidents  inseparably  an- 
nexed to  them.* 

It  is  a  well  known  rule  of  law,  that  whenever  a  particular 
estate  in  land  vests  in  the  person  who  has  the  fee  simple  in 
the  same  land,  such  particular  estate  is  immediately  drowned 
or  merged  in  it.  In  consequence  of  this  principle,  if  an 
estate  had  been  given  before  the  statute  De  Donis  to  A«  and 
the  heirs  of  his  body,  if  the  fee  simple  was  limited  to  A.  by 
the  same  conveyance,  or  came  to  him  afterwards,  the  estate 

»  Plowd.  227. ;  7  Rep.  32.  a ;  1  Cm.  Dig.  85. 

■  Roird.  259. ;  1 1  Rep.  50.  a ;  1  Cm.  Dig.  84. 

3  Cas.  Temp.  Talbot,  16.;  Mos.  R.  224. ;  I  Cni.  Dig.  84. 

*  I  Roll.  Abr.  841. ;  2  Crabb'8  R.  P.  47. 

»  2  Bla.  Com.  116. 
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tttl  would  have  become  merged  But  it  waa  determined  by 
the  Judges  in  the  reign  of  Edward  III.,  that  an  estate  tail 
ooold  not  be  merged,  surrendered,  or  extinguished,  hy  the 
accesrion  of  the  greater  estate.  So  that  a  man  may  haye  at 
the  same  time,  and  in  his  own  right,  both  an  estate  tail,  and 
the  immediate  reyersion  in  fee  simple,  in  the  same  land' 

The  reason  of  this  determination  was,  that  the  object  of 
the  statute  De  Donis  being  to  render  estates  tail  unalienable, 
if  they  were  allowed  to  merge  in  the  fee  simple,  an  obvious 
mode  of  destroying  them  might  have  been  adopted  by  the 
tenant  in  tiul's  purchasing  the  reversion.  This  rule  as  to 
merging  does  not  apply  to  an  estate  tail  after  possibility  of 
issue  extinct,  as  we  shall  hereafter  see* 

Tenant  in  tail  having  an  estate  of  inheritance  has  a  right 
to  all  deeds  and  muniments  belonging  to  the  lands ;  which  the 
Court  of  Chancery  will  order  to  be  given  up  to  him.  ^ 

Tenant  in  tail  having  only  a  particular  estate,  and  not  the 
entire  property,  he  is  not  bound  to  pay  off  any  charges  or 
incumbrances  affecting  the  estate.  But  where  a  tenant  in 
fiol  does  pay  off  an  incumbrance  charged  on  the  fee  simple, 
the  presumption  is  that  such  payment  was  made  in  exonera* 
tion  of  the  estate ;  because  he  may,  if  he  pleases,  acquire  the 
absolute  ownership.  But  the  tenant  in  tail  may,  by  taking 
an  assignment  of  the  incumbrance  to  a  trustee  for  himself,  or 
by  several  other  acts,  charge  the  estate  with  the  payment  of 
such  incumbrance.^ 

The  issue  in  tail  is  not  bound  to  pay  off  any  incumbrances 
affecting  the  estates;  but  where  he  does  so  without  taking  an 
assignment  the  estate  is  exonerated.'^ 

Lord  Coke^  says,  '^if  an  estate  be  made,  either  before  or 
^ce  the  statute  of  37  Hen.  8.  c.  10.  to  a  man  and  the  heirs 
of  his  body  either  to  the  use  of  another  and  his  heirs,  or  to 
the  use  of  himself  and  his  heirs,  this  limitation  of  a  use  is 
utterly  void,  for  before  that  statute  he  could  not  have  ex* 

>  Flowd.  396. ;  3  Rep.  61  a  ;  1  Cm.  Dig.  86.  ' 

•  2  P.  Wma.  471. 

'  Jones  T,  Morgan,  1  Bro.  R.  206. ;  1  Cni.  Dig,  85. 

*  Klrkhun  v.  Smith,  1  Vcs.  258.,  and  cases  there  cited. 
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ecuted  the  estate  to  the  use  '/*  but  this  is  certainly  not  the 
received  opinion  on  this  subject,  and  there  seems  no  good 
reason  for  holding  that  a  tenant  in  tail  may  not  be  seised  to  & 
use.  ^ 

IV.  Fourthly f  hoto  a  fee  tail  may  be  aliened.  —  We  have 
seen  that  it  was  the  intention  of  the  firamers  of  the  statute 
De  Donis  to  prevent  all  alienations  by  a  tenant  in  tail  of  his 
estate :  and  we  have  now  to  show  how  completely  those  in- 
tentions have  been  defeated.  The  mode  which  the  statute 
took  was  not  peremptorily  to  annul  the  alienations  made  by 
tenants  in  tail,  but  to  forbid  that  the  issue  should  be  disin-* 
herited  by  them.  But  it  did  not  determine  in  what  manner 
the  disherison  should  be  prevented,  whether  by  giving  a  right 
of  entry  to  the  heir,  or  by  merely  reserving  to  him  that  right 
of  action  (formedon  in  the  descender)  which  is  specified 
in  the  statute.^  The  formedon  has  shared  the  fate  of  most 
other  real  actions,  and  has  been  abolished.' 

The  feofiment  or  fine  of  a  tenant  in  tail  of  land  in  posses^ 
sion,  by  virtue  of  the  entail,  caused  a  discontinuance  of  the 
entail,  whereby  the  issue  and  the  persons  in  remainder  and 
reversion  were  put  to  their  formedons  ^,  but  fines  have  been 
entirely  abolished  ^  and  a  feoffment  made  after  the  1st  day 
of  October,  1845,  has  no  tortious  operation.  ^  And  further, 
by  Stat.  3  &  4  W.  4.  c  27.  s.  29.  no  discontinuance  made 
after  the  Slst  of  December,  1833,  shall  defeat  any  right  of 
entry  or  action  for  the  recovery  of  land. 

There  might  also  have  been  a  discontinuance  by  the  obli- 
gation of  a  warranty  descending  on  the  person  entitled  under 
the  entail.^  Thus,  if  a  tenant  in  tiul  were  disseised  and  then 
released  his  right  to  the  disseisor,  with  a  clause  of  warranty 
against  himself  and  his  heirs,  and  afterwards  died,  his  eldest 
son  was  not  allowed  to  enter  upon  the  land,  but  must  have 
brought  his  action  of  formedon  in  order  to  give  the  disseisor 
an  opportunity  of  pleading  the  warranty.     But  by  stat.  3  &  4 

>  Plowd.  557. ;    Seymour's  case,  10  Co.   95.  j    Bac.   Read,  on  Uses,  57. ; 
2  Crabb*8  Real  Prop.  42. 

■  Burt.  Comp.  251.  •  3  &  4  W.  4.  c.  27.  s.  36. 

*  Litt.  ss.  595,  596,  597.  »  3  &  4  W.  4.  c.  t4. 

*  8  &  9  Vict.  c.  106.  s.  4. 

*  Co.  Litt.  328  6.  329  a. ;  Doe  t  Jones,  1  C.  &  J.  528. 


The  Law  of  Estates.  289 

yf.  4.  c  74.  8. 14.  all  warranties  of  land  made  after  the 
31st  of  December,  1833,  by  tenant  in  tail  shall  be  void 
agunst  issue  in  tail  and  all  persons  whose  estates  are  to  take 
effect  after  the  determination  or  in  defeasance  of  the  estate  taiL 

But  the  most  common  and  effectual  mode  by  which  a 
tenant  in  tail  could  cut  off  the  heirs  in  tail,  and  the  persons 
in  remainder  or  reversion,  and  convert  the  estate  into  a  fee 
ample,  was  by  suffering  a  common  recovery.  The  efficacy  of 
this  assurance  for  these  purposes  depends  entirely  on  the  doc* 
trine  of  warranty,  and  (to  use  the  words  of  a  recent  writer*  ) 
on  such  a  bold  application  of  that  doctrine  as  no  court  of 
justice  imder  the  control  of  due  responsibility  would  have 
ventured  originally  to  make.  It  may,  indeed,  without 
much  exaggeration  be  affirmed,  that  in  the  reign  of  Ed- 
ward lY.,  the  principal  enactment  of  the  statute  De  Donis 
was  repealed  by  a  judicial  sentence.  This  virtual  repeal  of 
the  statute  has  now  been  completely  carried  out  by  the  stat. 
3  &  4  "W*.  4.  c.  74.  by  which  recoveries  were  abolished,  and 
a  deed  enrolled  in  Chancery  substituted  under  certain  restric- 
tions in  their  place. 

The  effect  of  a  common  recovery  is  to  convert  the  estate 
tail  on  which  it  operates  into  a  fee  simple,  as  absolute  as  that 
out  of  which  it  was  at  fii*8t  derived.  The  recovery  must, 
therefore,  defeat  not  only  the  remainders  and  reversion  which 
are  expectant  on  the  natural  exposition  of  the  estate  tail,  but 
also  all  shifting  uses,  or  executory  devises  to  which  it  was 
subjected  in  its  creation.  ^ 

Although,  as  we  have  seen*,  dignities  and  titles  of  honour 
may  be  entailed,  yet  neither  the  donee  nor  his  issue  can  bar 
the  entaiL  ^ 


^  Burt.  Comp.  258.  Blackstone  (2  Com.  117.)  says  that  Edward  IV.  suf- 
fered Taltanim'i  case  to  be  brought  before  the  Court  to  remedy  the  inconyenir 
ence  and  injustice  which  had  been  occasioned  by  the  statute  l)e  Donii,  Mr.  Spence 
(1  Eq.  Jur.  143.)  says,  "the  Judges  in  the  reign  of  Edward  IV.  took  upon 
themselves,  in  the  exercise  of  th^ir  praetorian  authority,  individually  to  estab- 
lish that  such  a  proceeding  [as  a  recovery]  should  be  a  bar  to  an  estate  tail." 
Whether  the  monarch  or  his  Judges  took  the  initiative  in  this  proceeding,  it  is 
certain  that  the  legislature  did  not  interfere  with  the  decision. 

■  2  Salk.  570. ;  Burt  Comp.  268.  *  Sec  ante,  p.  281. 

*  Purbeck*8  ease,  1  Show.  P.  C.  1. 
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A  tenant  in  tail  might  always  make  leaMft  for  anj  tefm  of 
years,  wMch,  during  his  own  life,  would  be  yalid  and  inde* 
feasible,  and  after  his  death,  if  the  estate  tdl  continued,  would 
still  subsist  unless  defeated  by  the  entry  of  the  heir;  and  if 
such  heir,  instead  of  entering,  accepted  rent  from  the  leasee, 
the  former  was  placed  in  the  situation  of  lessor.^  By 
Stat.  32  H.  8.  c  28.,  leases  for  twenty-one  years  or  for  three 
lives  are  yalid  as  against  the  issue,  if  the  provisions  of  that 
statute  are  complied  with,  and  now  under  the  stat  3  &  4  W.  4. 
c.  74.,  the  tenant  in  tail  may  by  disposition  under  that  act, 
with  the  necessary  consents  make  leases  for  any  term  of  years, 
and  unrestrained  by  any  condition ;  and  even  if  the  lease  be 
made  by  such  disposition  but  without  the  necessary  consents, 
it  will  be  good  against  the  issue  in  taiL' 

It  should  be  observed  that  the  power  of  disposition  given 
by  Stat.  3  &  4  W.  4.  c.  74.,  does  not  extend  to  tenants  in  tail 
after  possibility  of  issue  extinct  (see  s.  18.). 

Another  peculiarity  of  an  estate  tail  was,  that  it  was  not  for- 
feited for  treason.  But  when  once  the  rights  of  the  issue  and 
the  remainderman  could  be  barred,  the  Crown  soon  determined 
not  to  be  cut  out  Henry  VIIL,  according  to  Blaok8tone^ 
found  that  notwithstanding  Taltarum's  case,  the  practice  of 
re-settling  estates  tail  in  a  similar  manner  to  suit  the  con- 
venience of  families  prevailed,  and  had  address  enough  to 
procure  a  statute  (26  Hen.  8.  c  13.),  whereby  all  estates  of 
inheritance  (under  which  general  word  estates  tail  were 
covertly  included),  are  declared  to  be  forfeited  to  the  king 
upon  any  conviction  of  high  treason,  and  by  stat.  33  Hen.  8. 
c.  20.,  estates  tail  are  forfeited  by  all  manner  of  attainders  of 
treason. 

By  stat.  33  Hen.  8.  c.  39.  s.  75.,  the  issue  in  tail  were  made 
liable  to  crown  debts.  The  last  material  alteration  which  has 
recently  taken  place  with  respect  to  estates  tail,  is  the  render- 

I  Co.  Litt.  45  6»  46  a. 

*  3  &  4  W.  4.  c.  74.  t.  15. ;  Burt.  Comp.  ed.  5.  279.  n.  By  s.  41.  enroliiMit 
11  not  necessary  to  any  lease  for  any  term  not  exceeding  SI  years,  to  commeooe 
from  the  date  of  such  lease,  where  a  rent  shall  be  thereby  resenred,  which,  at 
the  time  of  grafiting  such  lease,  shall  be  a  rack-rent,  or  not  less  than  fiT«-aixths 
part  of  a  rack-rent 

*  8  Com.  118. 
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ing  them  liable  to  otheir  debts.  We  hftve  very  recently  etftted 
the  law  on  this  point  as  it  respects  estates  in  fee  simple*' 
But  estates  tail  are  not  bound  by  any  of  the  statutes  diere 
mentioned  except  one.  By  the  statute  1  &2  Vict.  o.  110. 
B.  18.^  it  is  enacted  that  a  judgment  duly  entered  up  in  any 
of  the  superior  courts  at  Westminster  against  any  person> 
shall  operate  as  a  charge  on  all  his  real  estate,  '^  of  or  to 
which  such  person  shall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards  be  seised,  possessed,  or 
entitled  for  any  estate  or  interest  whatever  at  law  or  in 
equity,  in  possession,  reversion,  remainder,  or  expectancy,  or 
over  which  such  person  shall  have  any  disposing  power,** 
and  shall  be  binding  on  the  issue  of  his  body  and  all  other 
persons  whom  he  might  without  the  assent  of  any  other 
person  have  barred ;  and  by  s.  16.  decrees  and  orders  of  courts 
of  equity  shall  have  the  eflfoct  of  judgments. 

The  present  state  of  the  law  as  to  the  power  of  alienation  of 
tenant  in  tail  is  thus  concisely  stated  by  a  recent  writer*^  ''The 
tenant  in  tail  is  now  enabled  to  alienate  his  lands  and  tenements 
by  deed  founded  on  the  late  statute  either  absolutely  or  by  way 
ik  mortgage',  and  thereby  to  defeat  the  interest  as  well  of  his 
own  issue  though  unboni,  as  also  of  the  remainderman  or 
reversioner,  even  when  the  reversion  is  vested  in  the  crown, 
except  the  estate  tail  be  granted  for  public  services,  or  the 
tenant  in  tail  is  expressly  restrained  by  act  of  parliament 
from  barring  his  estate ;  secondly,  he  is  now  liable  to  forfeit 
them  for  high  treason  and  on  bankruptcy ;  thirdly,  he  may 
charge  them  with  reasonable  leases;  and  lastly,  they  are  now 
liable  to  the  payment  of  his  debts  on  a  judgment  or  decree 
obtained  against  him." 

In  conclusion,  perhaps  we  may  say  that  Littleton's^  defi<- 
nition  of  an  estate  tail,  that  tenant  in  tail  is  by  virtue  of  the 
statute  of  Westminster  the  Second,  is  no  longer  correct, 
inasmuch  as  that  statute  has  now  in  effM^  been  almost 
entirely  repealed. 

By  the  stat.  De  Dani^,  the  donee  is  only  expressly  pro- 
hibited from  aliening,  and  no  mention  is  made  of  the  issue  in 

^  Amis,  p.  43*  *  8  SUwart't  Bla.  1S8.  #d  3. 

•  S  &  4  W.  4.  e.  74.  ts.  15.  and  SI.         «  &  13. 
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tul,  but  it  has  been  verj  early  decided  that  the  issue  shall 
not  be  at  liberty  to  alien  to  the  prejudice  of  his  issue ',  and 
this  law  is  expressly  left  unaltered  both  by  stat.  3  &  4  W.  4* 
A  74,  s.  20.5  which  extended  the  powers  of  idienation  l^ 
tenant  in  tail,  and  8  &  9  Vict,  c  106,  s.  6.,  which  raiders 
contingent  interests  alienable. 


ART.  IV.  — CONTROVERTED  ELECTIONS. 

7  &  8  Vict,  c  103.     An  Act  to  amend  the  Law  for  the  Trial 
of  Controverted  Elections  of  Members  to  serve  in  Parliament 

We  have  already  expressed  our  opinion  that  the  legisIatiTe 
business  of  this  country  would  be  far  better  managed  if  par- 
liament were  to  follow  the  practice  of  early  times,  confine 
itself  to  general  l^islation,  and  not  interfere,  by  act  or  yote, 
with  matters  of  private  contention.  What  can  be  farther 
irom  the  ends  for  which  parliament  was  instituted,  or  a 
greater  impediment  to  the  progress  of  legislation,  than  to 
have  the  657  gentlemen  of  the  House  of  Commons  utting  in 
isolemn  condave  to  decide  whether  John  i  Nokes  had  re- 
ceived parochial  relief,  or  had  paid  his  quarter's  poor's  rate  ? 
or  those  657  gentlemen,  and  the  dukes,  marquises,  barons, 
and  bishops  of  the  Upper  House,  and  her  Majesty  herself,  and 
her  ^*  most  grave  and  reverend''  first  council,  seriously  and 
solemnly  enq\iiring  and  determining  whether  Mrs.  Kichard 
Boe  had  been  fidthless  to  her  lawful  spouse,  and  whether  she 
ought  to  be  divorced  from  him,  and  compelled  to  live,  for 
die  remainder  of  her  days,  in  a  state  of  concubinage  with 
the  guilty  autW  of  her  ruin  ?  or  whether  the  proper 
number  of  heirs,  r^naindermen,  and  reversioners  had  as- 
aented  to  the  passing  of  a  private  estate  bill  ?  or  if  they  had 
not,  why  their  assent  might  not  be  dispensed  with?  Who 
can  pretend  to  say  that  these  are  proper  subjects  for  the  con- 
sideration of  the  l^islative  body  of  this  empire  ?  or  that  the 

>  S  Edvr,  S.     The  ctUtions  of  this  case  are  given  by  Mr.  Cral>b,  toL  ii. 
p.5a 
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prq)er  ftmctions  of  parliament  would  not  be  disoharged  more 
to  the  satisfaction  and  advantage  of  the  nation^  if  topics  such 
as  these  were  remitted  to  tribunak  really  qualified  to  inquire 
into  them»  and  which,  at  least,  it  would  not  be  ludicrous  to 
see  conducting  such  inquiries  ? 

It  must  be  obvious,  that  the  inteirference  of  parliament  in 
matters  of  contention  between  private  parties,  or  to  re- 
lieve particular  individuab,  in  particular  circumstances,  from 
the  inconveniences  arising  from  the  operation  of  a  general 
law,  must  be  as  inconsistent  with  the  real  interests  of  the 
public,  and  the  proper  functions  of  parliament,  as  it  is  with 
the  rights  of  the  individuals  who  are  the  unwilling  or  unas- 
senting  objects  of  such  interference.  It  wastes  the  time 
which  should  be  devoted  to  public  business,  and  causes  us  to 
be  presented  to  the  world  as  a  people  who  are  doubting  and 
deliberating  one  half  of  the  year  as  to  what  laws  we  should 
live  under  during  the  other  half.  It  diverts  the  attention  of 
parliament  from  the  subjects  which,  alone,  they  are  sum- 
moned to  consider — those  touching  the  state  and  welfare  of 
the  crown,  the  reahn,  and  the  church.  It  is  of  a  banefid 
tendency,  in  presenting  to  members  of  parliament  private 
motives  for  acting  in  their  public  capacity.  It  subjects  indi* 
viduab  to  be  deprived  of  their  rights  in  a  manner  incon- 
sistent with  every  principle  of  justice,  that  is,  by  the  vote  of 
the  odd  man  in  the  division  of  a  political  assembly.  It  tends 
to  prevent  the  progressive  adaptation  of  the  law  to  the  wants 
of  the  community;  for  it  may  be  believed  that  if  par- 
liament had  entertained  a  proper  view  of  its  own  end  and 
functions,  and  had  from  the  first  refused  to  interpose  its 
omnipotence  in  the  manner  acceptable  to  those  who  were 
rich  enough  to  pay  for  its  interference  in  private  affairs  of 
aU  kinds,  firom  putting  an  end  to  the  domestic  squabbles  of 
Mr.  and  Mrs.  Boe,  or  overthrowing  a  family  settlement, 
to  protecting  a  gambling  transaction,  and  defeating  a  conunon 
informer,  the  rich  and  the  noble  would  have  long  since 
joined  with  the  other  portions  of  the  community  in  making 
the  law  suitable  alike  to  the  wants  of  all ;  and  attempts  to 
amend  it  would  not  have  been  denounced  as  revolutionary 
assaults  on  the  time-honoured  institutions  of   the  realms 
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It  is  inconsistent  witli  that  first  principle  of  ezpedimcy, 
common  sense  and  justice,  whioli  has  goremed  tlie  legis- 
latures of  every  civilised  country  of  which  we  have  ever 
heard,  namely,  that  the  legislature  should  never,  except  in 
some  great  public  emergency,  and  on  the  ground  of  puWc 
interest,  legislate  for  or  against  individuals*  Moreover,  a 
parliamentary  inquiry  is  not  the  mode  of  trial  whidi  the 
constitution  has  pointed  out  for  determining  the  oontrovernes 
of  individuals*  The  House  of  Oommons  cannot  swear  a 
witness,  and  therefore  wants  one  of  the  first  requisites  of  a 
tribunal  qualified  to  discover  on  which  side  of  two  conflictiDg 
Btatements  the  truth  lies.  The  idea  of  the  Soverrign  and 
the  Great  Council  examining  wi^esses  on  oath  to  asoertain 
whether  the  preamble  of  a  bill  was  proved,  has  never  been 
entertained.  Therefore  two  of  the  three  bodies  whose  ooncur- 
rence  is  necessary  to  the  passing  of  a  bill,  must  dispose  d*  the 
rights  of  parties  in  a  way  unknown  to  the  ancimt  law  of  this 
realm -^ on  belief,  unsworn  statements^  and  hearsay;  and  the 
third  is  a  body  before  whom  a  commoner  ought  not  to  be 
called  to  answer,  who  cannot  try  him,  and  who  have  no 
Jurisdiction  to  determine  any  of  the  matters  on  account  <tf 
which  private  bills  are  allowed  to  pass* 

We  should  go  farther,  and  say  that  we  should  be  disposed 
to  doubt  the  constitutional  right  of  parliament  to  interfere  in 
private  matters,  as  it  has  been  now  for  more  than  a  century 
in  the  habit  of  doing.  Take  for  instance  a  divorce  bilL  — 
John  and  Joan  marry,  taking  each  other  for  better  or  worse, 
and  well  knowing  that  as  the  law  stands,  whatever  may  be 
their  offences  towards  each  other  the  law  will  not  divorce 
them,  and  that  they  will  be  man  and  wife  till  death,  and 
death  only  parts  them.  Such  is  the  contract  between  them. 
Joan  proves  faithless  to  her  marriage  vows,  and  relying  on 
the  law  and  the  contract  insists  on  her  rights  as  a  wife,  while 
he,  if  he  be  rich  enough,  implores  parliament  to  interfere. 
Now  what  right  has  parliament  to  meddle  in  this  squabble? 
It  is  not  a  question  of  national  importance.  No  one  can  say 
if  they  refuse  to  interfere,  actum  $8t  de  repubUea.  It  is  not 
6ne  of  the  ''  arduous  and  urgent  afairs  concerning  us  and 
the  state,  and  defence  of  our  said  united  kingdom  and  the 
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ehUKfli,''  on  whiohf  And  whioh  akme^  her  Mi^esty  bM  sum- 

moned  them  to  consult    It  is  not  within  the  scope  of  theit 

commisdon.    It  does  not  concern  the  crown,  the  reahn,  or 

the  church.    It  is  not  a  public  question,  much  less  a  national 

one,  and  therefore  .a  national  body  met  for  national  purposes 

onlj,  ought  not,  and  have  no  riffht  to  meddle  with  it  ^^  and 

when  they  do  meddle  with  it  it  is  merely  by  an  abuse  of  the 

power  with  whioh  they  are  entrusted  for  very  different 

olgecte.    But  meddling  with  it,  what  right  have  they  to  say 

to  Joan,  ^*  You  rely  upon  the  law  and  your  contract,  but  we, 

in  your  particular  case*  and  to  punish  you,  will  pass  a  bill  to 

r^eal  the  law  so  far  as  you  are  concerned,  to  deprive  you  of 

the  benefit  of  your  contract,  and  to  divorce  youf    What 

posnble  right  can  they  have  to  do  all  this  ?    What  right  have 

they  to  divorce  her  more  than  they  have  to  hang  her?    They 

have  exactly  as  much  right  to  do  one  as  the  other — and  if  the 

public  feeling  were  with  them  might  do  the  one  with  as  much 

propriety  as  the  other  ;  and  few  we  think  can  doubt  that,  if 

private  divorce  bills  had  been  known  in  the  time  of  the 

Commonwealth,  the  parliament  that  made  adultery  a  capital 

crime  would  not  have  hesitated  to  insert  a  clause  in  a  divorce 

bin  for  the  wife's  execution.   Take  again  the  case  of  a  private 

estate  bilL — By  a  general  statute  parliament  removes  the 

restraints  on  strict  entails  which  the  common  law  had  pnn* 

vided,  and  so  far  as  the  mass  of  the  community  is  concerned, 

makes  the  most  stringent  settlements  secure;  but  when  a 

person  of  great  wealth  or  influence  finds  himself  hampered 

by  the  limitatbns  under  which  an  estate  has  descended  to 

him,  they  at  once  release  him  from  the  operation  of  the 

general  law,  passing  a  special  act  for  his  special  benefit    Can 

any  thing  be  more  imprincipled,  unconstitutional,  or  iniqui* 

tous?     A«  B.  is  in  possession  of  an  estate,  and  devises  it  to 

C.  D.  under  certain  limitations,  which,  as  the  law  now  stands, 

are  not  capable  of  evasion.    It  is  dear  that  C.  D.  should  take 

the  estate  liable  to  those  limitations  or  not  at  alL     The  will 

of  A.  B.  is  his  <mly  title,  and  that  should  be  obeyed  to  the 

letter.    But  he  enters  into  possession,  and  if  he  have  money 

and  influence  gets  parliament  to  dispense  in  his  favour  with 

the  general  law,  and  to  allow  him  to  set  at  defiance  the 

limitations  and  conditions  under  which  he  should  hold. 
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Instances  of  tins  kind  are  of  continual  recurrence.  A  late 
Scotch  duke  was  enabled  by  act  of  parliament  to  borrow 
100,0002.  on  an  estate  on  which  otherwise  he  could  not  borrow 
a  shilling.  Can  any  thing  be  more  preposterous?  What 
right  have  parliament  to  interfere  in  one  individual  case  and 
fiay,  **Here  the  general  law  must  yield  to  our  particular 
wishes.  Here  we  will  set  aside  the  conditions  on  which  our 
friend  got  this  estate,  and  give  him  what  the  devisor  did  not 
mean  to  ^ve  him,  and  rob  the  next  heirs  of  entiul  of  what  by 
law  and  right  belongs  to  theuL"  Can  any  thing  be  more 
unjustifiable  on  principle  ?  If  parliament  think  the  general 
laws  as  to  real  property  to  be  on  the  whole  the  best  for  the 
state,  surely  it  ought  not,  without  some  great  public  object, 
to  exempt  individuals  from  inconveniences  which  are  the 
necessary  consequences  of  that  general  law,  and  from  which 
they  have  no  right  to  chum  exemption,  and  to  deprive  other 
parties  of  the  property  to  which  they  would  be  entitled  if  the 
omnipotence  of  the  legislature  were  not  brought  thus  specially 
into  operation  agunst  them.  If  the  general  law  be  good, 
adhere  to  it  —  if  not,  alter  it  —  but  you  have  no  right  to 
make  it  binding  on  the  poor  andj  humble,  but  liable  to 
be  evaded  at  will  by  the  rich  and  powerful;  an  exact  and 
literal  illustration  of  the  Scythian's  sarcasm  about  laws  and 
cobwebs. 

If,  as  it  has  been  said,  a  husband  proving  adultery  on  the 
part  of  the  wife,  and  the  other  circumstances  now  required 
to  be  proved  before  the  passing  of  a  bill,  has  a  right, — is  in 
justice  entitled — to  a  divorce,  his  obtaining  it  ought  not  to 
be  dependent  on  the  vote  of  a  political  assembly ;  parliament 
ought  not  to  be  asked,  and  ought  not  to  be  at  liberty  to  de- 
clare whether  or  not  he  should  receive  the  redress  to  which 
he  has  a  right.  They  ought  not  to  be  at  liberty  to  commit 
a  wrong  on  him,  and  to  deny  or  delay  right  and  justice  to  him 
unless  some  extraordinary  exigency  required  them  to  immolate 
him  for  the  general  safety  and  welfare  of  the  realm.  Nothing 
can  be  more  inconsistent  with  all  our  notions  of  justice  and 
propriety  than  to  see  the  several  portions  of  the  legislature 
gravely  deliberating  whether  or  not  they  should  give  a  man 
that  to  which  he  has  a  right — whether  or  not  they  should 
commit  an  iiyustice.    It  is  pliun  that  the  proper  course  for 
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them  to  piursue  Is  to  pass  a  general  act  providing  tliat  a  party 
on  proving  the  several  circumstances  which  must  now  be 
proved  in  both  Houses  prior  to  the  passing  of  a  private  di- 
vorce bill  should  be  entitled  to  a  divorce,  and  authorising 
some  particular  court  to  have  jurisdiction  in  such  matters. 
In  a  recent  number  of  this  Review  ^  many  reasons  were  urged 
to  show  that  the  Judicial  Committee  of  the  Privy  Council  ia 
the  body  to  which  this  jurisdiction  should  be  delegated,  and 
to  those  reasons  we  have  heard  no  answer* 

Next  to  divorce  in  the  obviousness  of  the  propriety  of 
transferring  it  to  some  other  than  a  parliamentry  tribunal 
comes  the  jurisdiction  exercised  by  the  House  of  Commons 
in  cases  of  controverted  elections.  This  jurisdiction  has 
been  from  its  first  assumption  exercised  in  a  manner  to 
reflect  anything  but  credit  on  that  body.  Till  the  passing 
of  the  Grenville  Act,  it  was  the  ready  means  of  making 
every  member  dependent  for  his  seat,  not  on  the  votes  of  his 
constituents,  but  the  nod  of  the  minister  and  his  majority, 
and  that  act  and  every  other  attempt  made  up  to  1839,  to 
form  a  decently  impartial  and  efficient  tribunal  from  amongst 
the  members  of  the  House  was  then  admitted  to  be  a  total 
failure.  The  experiment  of  1839  was  abandoned  in  1844, 
and  the  last  experiment  is  not  likely  to  prove  more  successful 
than  its  predecessors.  It  is  impossible  that  any  such  ex-» 
periment  should  be  successful,  for  there  is  scarcely  a  prin-» 
dple  reci^nised  in  this  country  as  essential  to  the  due 
administration  of  justice  which  it  and  all  its  predecessors 
have  not  set  at  defiance.  The  members  of  that  House  should 
therefore  feel  that  a  regard  for  their  own  characters,  the 
rights  of  electors,  and,  above  all,  the  sacredness  of  justice 
forbid  them  to  repeat  such  experiments,  and  should  induce 
them  to  resign  a  jurisdiction  for  which  the  experience  of  two 
centuries  proves  them  to  be  totally  imqualified,  which  up  to 
the  last  eighty  years  produced  to  them  nothing  but  weakness 
and  infamy,  and  now  produces  anything  but  strength  and 
honour*  As  every  attempt  to  transfer  this  jurisdiction  to 
some  other  tribunal  is  resisted  on  the  ground  of  its  being 
opposed  to  what  is  deemed  a  fundamental  privilege  of  the 

*  See  1  L.  R.  p.  376. 
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House  of  Commopij  we  bIuiU  foudyse  the  nature  •ntiquity, 
md  effects  of  tbia  privU^e. 

This  priyil^>  w  uncoatroUed  by  recent  ststutoe  is,  thst 
the  House  of  Commons  consisting  of  the  members  returned 
by  the  sheriffs>  haa  a  right  to  deoide  as  ft  body  all  questiona 
respeetmg  the  election  of  each  of  its  own  membm>  in  the  same 
manner  and  to  the  same  extent  to  all  intents  and  purposea, 
that  it  decides  whether  a  bill  shall  pass  or  a  supply  be 
granted,  or  A.  B.  or  C,  D*  be  iU  Speaker.  Suppose  at  a  ge- 
neral election  two  sets  of  rival  candidates  start  for  the  rejnre- 
sentation  of  each  of  the  constituencies  of  the  realm.  The 
sheriffs  return  one  set,  perhaps  according  to  law,  perhape 
according  to  favour*  By  this  privilege  the  sherifi'  nomineee 
are  instantly  constituted  the  sole  judges  of  each  and  eveiy 
return — of  the  conduct  of  the  sheriflSa—  of  their  own  rights, 
the  rights  of  their  friends,  and  the  rights  of  their  rivals. 
Such  they  literally  and  practically  were  prior  to  the  passing 
of  the  Grenville  Act,  when  this  ^*  anqient,  undoubted,  and 
Qonstitutional  privilege"  was  enjoyed  in  all  its  integrity. 

It  may  at  first  sight  be  perceived  that  as  the  determination 
of  elections  must»  in  theory  at  least,  precede  the  very  being  of 
the  House  of  Commons,  and  as  a  privilege  cannot  attach  till 
a  body  is  in  existence  to  exercise  it,  this  judicature  cannot  be 
strictly  regarded  as  a  privilege  of  the  Commons*  Thus  did 
some  Members  reason  in  Groodwin's  case  in  1603; — "  The 
question  is  not  a  matter  of  privilege  but  of  judgment" 
'^  There  must  be  a  judge  of  the  return  before  we  sit>  and 
this  is  now  judged  according  to  the  positive  laws  of  the  realm 
by  the  king,  which  infringeth  not  our  liberty,  since  we 
judge,  after  the  Court  w  set,  according  to  discretions^  ^ 

The  arguments  on  which  the  chums  of  the  Commons  to 
Ihis  jurisdiction  are  usually  supported,  are  too  well  known  to 
be  noticed  in  detail.  We  confess  that  we  cannot  see  much 
force  in  those  arguments.  We  cannot  see  how  it  is  a  matter 
vitally  aifecting  the  House  whether  A.  B«  or  C.  D,  is  re* 
turned  for  a  particular  county  or  borough.  We  regard  it 
more  as  a  matter  of  concern  between  the  two  bodies  of 
electors.  With  either  candidate  the  House  should  not  identify 

»  Com,  Jour,  c,  157. 
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Hielf  till  ¥nM  other  tvibuMl  sbould  have  decided  who  wai 
the  peri(m  cho«en  by  those  to  whom  the  law  had  entmsted 
the  right  of  election.  If  the  House  aMumei  the  right  of 
detenmning  which  caadidata  ie  duly  elected,  it  in  fact 
awumea  a  power  of  choosing  itself,  and  erecting  itself  into  a 
mmunally  representative  assembly  independent  of  those  whom 
it  calls  its  constituents.  That  t}us  anomaly  has  been  here* 
tofore  repeatedly  carried  into  practice,  we  shall  presentiy 
prove  beyond  the  reach  of  contradiction. 

By  recurring  to  first  principles  it  must  be  seen  that  the 
House  cannot  constitutionally  have  any  right  to  determine 
the  legality  of  the  returns  of  its  own  members,  or  in  other 
words,  the  titles  of  those  who  create  and  bring  it  into  ex* 
istence.  The  only  requisite  to  its  due  constitution  is  the 
assent  of  those  who  have  a  right  to  elect  the  several  members, 
and  that  right  and  that  assent  must  be  decided  by  some 
tribunal  in  existence  prior  to  their  taking  their  seats  in  con- 
sequence of  the  exercise  of  that  right  and  assent.  The  light 
of  tJie  people  to  elect  being  precedaneous  to  the  right  of  the 
Commons  to  sit  in  consequence  of  their  election,  it  seems 
pUin  that  the  tribunal  to  determine  the  former  must  be 
precedaneous  to  the  existence  of  the  latter. 

It  must  be  equally  obvious  that  this  tribunal  must  be  also 
independent  of  the  Commons.  As  by  the  original  nature  of 
the  constitution  every  subject  has  an  absolute  right  to  hia 
property  and  liberty,  the  franchise  is  a  necessary  and  in- 
herent accompaniment  to  it,  so  that  he  should  not  be  deprived 
of  either  except  by  the  acts  of  those  whom  he  has  chosen  to 
represent  him.  Hence  as  this  right  is  secured  by  laws  made 
prior  to  the  existence  of  any  parliament,  or  since  by  the 
three  portions  of  tiie  l^islature,  it  cannot  be  destroyed  by 
the  arbitrary  votes  of  any  one  portion,  and  can  be  altered 
only  by  the  joint  consent  of  all  three,  and  as  one  portion 
might,  imder  the  pretence  of  deciding  it  judicially,  either 
alter  or  destroy  it,  it  should  be  determined  by  some  tribunal 
independent  of  each  and  every  portion  of  the  legislature. 

Let  us  apply  these  principles  to  the  present  question* 
The  three  bodies  of  the  state  having  combined  in  passing  the 
Beform  Act,  is  it  not  an  usurpation  in  any  one  body  to 
assume  the  exclusive  right  of  interpreting  that  enactment? 
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If  the  Commons  have  the  8ole  right  of  determinang  all 
questions  relative  to  the  return  of  their  own  members,  why 
did  they  require  the  sanction  of  the  other  two  portions  of  the 
l^islature  for  the  measures  by  which  they  [sought  to  re- 
gulate their  elections?  And  having  allowed  the  Crown  and 
the  Lords  to  exercise  the  same  right  of  rejection,  alteration, 
and  amendment  over  those  as  over  all  other  enactments,  why 
not  allow  a  share  also  in  the  interpretation  of  them?  Is  it 
consistent  with  any  principle  of  tiie  constitution  that  any 
one  portion  of  the  l^islature  should  assume  the  right  of 
interpreting  the  acts  of  all  three?  Or  under  the  pretence  of 
acting  judicially,  claim  an  exclusive  right  of  l^islating  on 
particular  subjects?  The  perfection  of  the  constitution  is 
supposed  to  lie  in  the  separation  between  tiie  functions  of  the 
legislative,  executive,  and  judicial  bodies.  If  any  one  could 
assume  the  functions  of  the  others,  British  freedom  would  be 
approaching  a  dissolution  in  the  opinion  of  many  who  look 
with  great  complacency  on  this  privil^e.  In  fine,  the 
franchise  being  a  right  conferred  by  the  three  bodies  of  the 
state,  it  is  a  tyranny  to  rob  any  subject  of  it  by  the  irre- 
sponsible  votes  of  any  one  fraction  of  the  state.  Those  who 
gave  it  should  at  least  protect  it. 

For  an  illustration  of  these  views  we  need  only  refer  to 
any  of  the  election  petitions  which  come  so  frequentiy  before 
the  House.  The  party  beaten  at  the  poll  attempts  to  dis- 
qualify his  opponent's  voters  on  a  biassed  committee's  inter* 
pretation  of  the  provisions  of  the  Reform  Act  or  some  other 
act,  as  in  the  last  Westmeath  case,  in  which  the  majorities 
proposed  to  be  cut  down  on  the  beneficial  interest  clause,  were 
more  than  double  the  numbers  polled  for  the  unsuccessful 
candidates.  Is  it  not  obvious  that  in  interpreting  those  pro- 
visions regard  should  be  had  not  to  the  views  of  that  Com* 
mittee  or  of  the  present  House  of  Conmions,  or  any  or  all 
the  portions  of  the  present  l^slature,  but  to  those  of  the 
parliament  by  which  the  particular  statute  was  enacted. 
Nothing  can  be  more  monstrous  than  to  allow  three  members 
of  the  present  House  of  Commons  to  render  nugatory  an  act 
passed  by  another  Monarch,  another  House  of  Peers,  and 
another  House  of  Commons.  This  privilege  reduces  the  electors 
of  the  entire  kingdom  and  particularly  those  of  Ireland  to 
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this  enviable  position — that  by  act  of  parliament  they  have  a 
right  to  defend  their  persons  and  property  by  votes  in  the 
choice  of  representatives^  but  may  be  deprived  of  it  by  the 
Mas  of  a  committee ;  that  the  law  of  the  land  makes  them 
freemen,  but  that  privilege  may  make  them  slaves. 

On  questions  of  this  kind  theories  can  have  .but  little 
weight,  unless  supported  by  authorities.  From  the  time  of 
the  assumption  of  this  privilege,  in  the  reign  of  James  L, 
its  nature  or  extent  had  not  been  seriously  questioned  till 
the  celebrated  case  of  Ashby  v.  White  arose,  in  1704.  This 
was  an  action  by  a  voter  against  the  constables  of  Aylesbury, 
for  refusing  to  admit  his  vote  at  the  election,  and  a  verdict, 
with  damages,  having  been  given  at  the  assizes,  three  judges 
of  the  Queen's  Bench  set  it  aside  on  the  ground,  principally^ 
that  the  right  of  judging  of  matters  of  election  belonged 
exclusively  to  the  Commons;  wisely  and  properly  adding, 
that  for  the  deprivation  of  such  a  trifle  as  a  vote,  the  law 
afforded  no  redress,  as  de  minimis  nan  curat  Ux.  Against 
this  doctrine  C.  J.  Holt  ai^ed  with  his  usual  ability,  and 
his  views  were  afterwards  adopted  by  the  Lords  in  reversing 
the  judgment  of  the  Queen's  Bench,  and  circulated  in  '^  The 
State  of  the  Case  upon  the  Writ  of  Error,"  &c  &c.  in 
answer  to  the  Besolutions  and  Orders  of  the  Commons. 

In  that  document  the  Lords,  re-echoing  the  opinions  of 
Holt,  scout  the  then  current  notion,  that  an  elector's  right  of 
choosing  a  representative  was  founded  upon  the.  law  and 
custom  of  parliament ;  and  say,  *^  It  is  an  original  right,  part 
of  the  constitution  of  the  kingdom  as  much  as  a  parliament 
is,  and  from  whence  the  persons  elected  to  serve  in  parlia- 
ment do  derive  their  authority,  and  can  have  no  other  but 
that  which  is  given  them  by  those  that  have  the  right  to 
choose  them,  a  right  originally  established  even  before  there 
is  a  parliament ;  a  man  has  a  right  of  voting  by  the  common 
law,  and  the  law  having  annexed  his  right  of  voting  to  his 
freehold,  it  is  of  the  nature  of  his  freehold,  and  must  depend 
upon  it.  The  same  law  that  gives  him  his  right  must  defend 
it  for  him,  and  any  other  power  that  will  pretend  to  take 
away  his  right  of  voting  may  as  well  pretend  to  take  away 
his  freehold ; "  that  to  his  vote  he  has  '^  as  good  a  title  as  to 
receive  the  natural  profits  of  his  soil ; "  iliat  as  "  matters  of 
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freehold  are  determinable  originally  and  primarily  in  the 
Queen's  courts,  by  the  rules  and  methods  of  the  common 
law,  by  a  jury  sworn,  and  the  evidence  of  witnesses  upon 
oath;"  <' so  are  all  benefits,  rights,  and  advantages  depend- 
ing thereon  or  belonging  thereto;"  that  so  also  are  the 
rights  of  citizens  and  burgesses  ori^nally  and  primarily 
cognisable  by  the  courts  of  law ;  and  that  the  power  claimed 
by  the  House  of  Commons  of  deciding  the  rights  of  th^ 
electors  was  "  indeed  to  choose  their  electors." 

The  House  of  Lords,  acting  as  a  House  of  Peers,  has  no 
jurisdiction  over  any  peer's  rights  or  dignity,  unless  the 
King,  on  a  petition,  refers  the  matter  to  them,  which,  as  he 
by  his  prerogative  can  try  his  cause  in  what  court  he  pleases, 
gives  them  a  jurisdiction  which,  otherwise,  they  would  not 
have.  "  For  the  King  being  the  fountain  of  honour,  from 
whence  all  dignities  are  derived  (for  none  can  be  a  peer  with- 
out the  King's  creation,  or  his  consent  by  act  of  parliament ; 
for  it  is  held  in  Jones's  Reports,  104.,  an  ordinance  of  the 
House  of  Lords  cannot  make  a  peer),  the  £3ng  hath  an 
interest  in  the  person  so  dignified  for  his  council  in  peace  and 
defence  in  war,  as  appears  in  the  7  Rep.  34.  and  9  Rep.  49. ; 
and  by  reason  of  his  great  trust  and  confidence,  the  honour 
cannot  be  taken  from  the  peer  or  transferred  by  him,  beings 
an  incident  inseparable  to  him,  without  the  King's  consent."  ^ 

The  parallel  between  this  case  and  that  of  a  commoner  is 
complete.  By  common  right,  a  man  cannot  be  made  a  repre- 
sentative without  the  consent  of  the  people.  The  several 
constituencies  are  the  ^^  fountains"  whence  the  rights  of  the 
several  members  are  derived ;  but  if  the  House  rejects  (me 
member  and  selects  another,  it  can  make  or  unmake  a  repre- 
sentative without,  or  against,  the  consent  of  his  supposed 
constituency.  A  commoner  can,  no  more  than  a  peer, 
transfer,  or  divest  himself  of,  the  rights  conferred  on  him  by 
those  who  create  him.  If  an  ordinance  of  the  Lords  cannot 
make  a  peer,  how  can  an  ordinance  of  the  Commons  make  a 
commoner?  And  if  the  Lords  cannot  try  a  question  of 
peerage  without  the  consent  of  him  who  alone  can  create  a 
peer,  how  can  the  Commons  try  the  rights  of  a  commoner 

>  R.  &  Reg.  ▼.  Knowlcs,  19  St  Tr. ;  Skinner,  eS3->Sd7. 
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without  the  consent  of  the  constituenoj  whose  election  can 
be  his  only  rightful  creation  ?  Prynne^  the  value  of  whose 
researches  is  universally  admitted,  who  seems  to  have  sought 
only  to  maintain  the  supremacy  of  law  over  prerogative  and 
privilege,  denies  that  the  members  of  the  Commons  have  any 
right  to  seclude  each  other,  or  to  try  each  other's  titles ;  and 
says  that,  as  par  in  parem  non  habet  imperium^  and  all  are  of 
equal  rank  and  power  as  attomies  or  proctors  from  their 
different  constituencies,  they  "can  no  more  discharge  or 
reject  one  another  than  one  attorney,  proctor,  grand-jury- 
man, juror,  justice  of  the  peace,  judge,  commissioner,  or 
executor  can  discharge  or  remove  another  of  his  colleagues 
equally  empowered,  entrusted,  with  them,  by  the  parties 
they  represent' ;"  and  traces  to  the  assumption  of  this  pri- 
^^e  all  the  outrages  on  the  constitution  committed  by  the 
Long  Parliament  and  the  Protector. 

So  long  as  the  members  of  the  House  of  Commons  thought 
it  worth  while  to  exact  their  wages  from  their  constituents, 
they  could  not  have  claimed  this  privilege ;  for  if  they  were 
to  vote  a  person  duly  elected  who  had  not  really  been  so, 
as  he  could  not  recover  his  wages  except  by  a  writ  to  the 
sheriff,  and  the  sheriff  could  not  levy  them  without  the 
concurrence  of  the  electors  in  the  County  Court '^  and  the 
indentures  under  their  hands  and  seals,  would  have  left  little 
room  for  doubt  as  to  whom  they  had  chosen,  his  title  should 
necessarily  come  under  the  cognizance  of  the  courts  of 
law.  Had  the  House  of  Commons  ordered  the  Sheriff  of 
Middlesex  to  levy  wages  for  Mr.  Luttrel,  Westminster 
Hall  or  the  County  Court  would  have  had  a  voice  in  the 
settlement  of  the  question. 

Prior  to  the  assumption  of  this  privilege,  when  the  right 
to  the  return  was  disputed  between  two  rival  candi- 
dates, it  was  disposed  of  by  the  ordinary  Courts,  and  ac- 
cording to  the  ordinary  forms  of  law — juries  determining 
questions  of  fact,  and  judges  questions  of  law';   and  one 

*  Flea  for  the  Lords,  41S. 

'  See  Prynne's  Fourth  Part  of  a  Brief  Register,  Calendar,  and  Surreys,  &c, 
on  the  write  de  ExpenM  MilHum^  and  2S  H.  6.  c  9. ;  6  H.  8.  c.  18.;  and  34 
&  35  H.  8.  c.  13.  and  c  24. 

*  See  Fourth  Part  of  a  Brief  Beg.,  &c.,  259.,  Olanv.  Introd.  vi. ;  Hale'b 
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good  result  of  the  system  then  prevailing  was  that  there 
were  not  **  above  two  or  three  cases  of  elections  ques- 
tioned or  complained  of  from  the  49  Hen.  III.  till  the 
22  Ed.  IV.,  for  aught  appears  by  the  returns  or  Parli- 
amentary rolls,  and  not  so  much  as  one  double  return 
or  indenture."*  There  is  no  trace  of  the  House  of  Commons 
having  attempted  to  exercise  this  privilege,  as  now  claimed, 
before  the  reign  of  James  I.,  and  Sir  Francis  Goodwin's 
case,  though  commonly  quoted  as  an  instance  of  its  exercise 
or  a  precedent  to  justify  its  assumption,  cannot  when  scru- 
tinised be  regarded  as  either  one  or  the  other.  Throughout 
the  discussion  upon  that  case,  they  never  once  pretended  to 
possess  a  right  of  determining  controverted  elections.  The 
ground  upon  which  they  refused  to  confer  with  the  Lords  in 
the  first  instance  was  not  that  the  Lords  had  no  right  to 
interfere  upon  such  a  subject,  but  that  it  was  not  consistent 
with  the  orders  of  their  House  to  "  give  account  of  any  of 
their  proceedings,"  or  to  reverse  an  order  once  made  (see 
Com.  J.  156-7,  &c,  &c).  This  was  the  technicality  on 
which  they  rested  throughout  the  controversy.  They  admit 
that  there  was  not  any  such  precedent  before,  and  that  the 
returns  were  then  "  decided  by  the  positive  laws  of  the  realm." 
Moreover,  in  that  case  and  the  precedents  cited  by  them  in 
support  of  their  views,  the  jurisdiction  claimed  was  only  over 
the  irregular  issuing  and  execution  of  writs,  and  examining 
the  truth  of  the  return,  "  as  if  a  knight  be  returned  dead,  luna- 
tic, absent,"  &c,  &c.  This  was  according  to  their  resolutions 
an  ancient  privilege,  and  must,  therefore,  have  been  exercised 
at  the  periods  when,  by  acts  of  Parliament,  the  determination 
of  false  and  iUegal  returns  was  confided  to  the  courts  of 
common  law,  and  was  wholly  different  from  the  right 
subsequently  daimed  of  deciding  all  questions  respecting  the 
franchise  or  its  exercise.  The  power  claimed  in  that  case 
was  only  the  power  previously  exercised  by  the  Chancellor. 
But  the  Chancery  was  only  the  depository  of  the  writs, 

Juriid.    of   Pari  66—68.  ;    7  H.  4.  t.  15. ;    11  H.  4.  c.  1. ;    8  H.  6.   c  7. ; 
S3  H.  6.  c.  15. ;  Plowd.  Rep.  118—131.;    Rast  Entr.  410  c,  pL  1.      (See  an 
insUnce  of  the  King  and  Lords  interfering  at  the  request  of  the  Commons, 
Cotton*s  Pract  Abr.  391.,  R.  P.  5  H.  4.  n.  38. 
•   Brev.  Pari.  Red.  137. 


Controverted  Ekctions.  305 

whence  Aey  were  to  be  referred  by  the  Chancellor  or  the 
Triers  of  Petitions  to  the  tribunals  to  whose  jurisdiction  they 
INToperly  belonged.^  Neither  the  Chancellor  nor  the  Triers 
of  Petitions  had  ever  attempted  to  decide  a  disputed  ques- 
tion of  fact,  without  the  intervention  of  a  jury ;  as,  for 
instance,  what  was  the  ancient  right  of  voting  in  any  par- 
ticular borough,  or  whether  A.  B.  was  in  such  circumstances 
as  to  be  entitled  to  the  franchise.  Such  matters  of  fact 
were  determinable  only  by  juries  on  the  sworn  statements 
of  lawful  witnesses,  and  on  a  comparison  of  their  relative 
credibility,  and  never  till  the  assumption  of  this  privilege 
had  been  disposed  of  in  any  other  manner.  If,  therefore, 
the  Commons  had  confined  their  pretensions  to  their  ancient 
privileges,  or  to  the  jurisdiction  exercised  by  the  Chancel- 
lor, they  could  never  have  assumed  the  decision  of  a  case 
in  which  the  right  of  election  was  controverted  on  a  ques- 
tion of  law  or  a  question  of  evidence.  They,  however, 
improving  on  the  model  of  the  King's  Bench  and  the 
Exchequer,  which  founded  respectively  almost  all  their  ju- 
risdiction on  the  fictions  of  Quare  clausum  and  Quo  minus, 
were  about  that  period  proceeding  to  bring  by  a  similar  fiction 
of  "  breach  of  privilege,"  all  manner  of  suits  and  causes, 
original  and  appellate,  actions  of  debt,  libel,  slander,  eject- 
ment, bastardy  accounts,  and  every  offence  from  trespass  to 
treason,  within  their  jurisdiction  * ;  and  we  must  not  therefore 
wonder  at  finding  them  declare  in  1623-4,  that  it  was  "an 
ancient,  natural,  and  undoubted  privilege  of  the  Commons  in 
Parliament  to  examine  the  validity  of  elections  and  returns,"* 
a  few  years  later  claiming  exclusive  jurisdiction  on  every 
question  relating  to  the  right  of  election,  and  in  1704  putting 
a  climax  to  their  pretensions  by  committing  the  Aylesbury 
men  for  suing  a  returning  officer  for  an  unquestionable  wrong 
which  could  never  come  before  them  in  any  shape  for  redress. 
Of  all  their  usurped  jurisdictions,  the  present  is,  perhaps,  the 
only  one  which  the  common  sense  of  the  community  has  not 
long  since  forced  them  to  surrender  totally,  and  even  this,  in 
consequence  of  the  legislation  of  the  last  seventy  years,  no 

1  See  Hale*8  Jurisd.  of  Pari.  p.  66-m.  &c. 

'  See  Journals,  pasaim,  and  Hargrave's  Pref.  to  Hale's  Jurisd.  of  Pari. 

*  Glannlle'a  Rep.,  Introd.  p.  11. 
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longer  smriTes  in  aU  its  integrity  as  a  means  of  enabling 
them  to  choose  each  other  and  each  other's  electors. 

Were  eveiy  other  aigoment  to  be  wuTcd,  the  incom- 
petence of  the  C<Hnmons  to  dedde  the  merits  of  a  controyerted 
election^  should  be  considered  to  follow  necessarily  from  their 
inability  to  examine  witnesses  on  oath,  while  by  law  no  man's 
rights  could  be  affected  before  any  tribunal  except  on  sworn 
testimony.  The  inconyenience  of  this  was  felt  soon  after 
the  assumption  of  this  jurisdiction,  and  a  Committee  was 
appointed  to  seardi  for  precedents,  and  if  they  could  not  find 
that  the  House  was  empowered  to  administer  an  oath,  to 
bring  in  a  bill  for  that  purpose.  Though  it  has  neyer  yet 
administered  one,  it  has  voted  that  it  has  power  to  do  so,  and 
declared  that  by  its  great  authority  it  can  compel  witnesses 
to  state  the  truth  without  the  idd  of  such  a  sanction.  No 
one  can  belieye,  eyen  the  House  of  Commons,  that  mankind 
in  general  will  speak  with  the  same  scrupulous  regard  to 
truth,  when  not  sworn,  as  when  sworn.  But  what  was  its 
great  power  for  extracting  the  truth  ?  It  could  only  commit 
those  guilty  of  saying  "  the  thmg  which  is  not "  to  prison  till 
the  end  of  the  session ;  and  if  the  false  statements  happened 
to  be  in  support  of  the  yiews  of  the  majority,  what  could 
the  false  witnesses  haye  to  fear?'  The  ill  effects  of  such  a 
system  will  be  particularly  apparent,  when  it  is  considered 
that  the  Commons  had  to  examine  witnesses  on  the  most 
difficult  questions  of  evidence  —  those  affecting  ancient 
customs  and  usages,  which  are  always  the  most  perplexing 
from  the  conflicting  nature  of  thp  testimony.  What  then 
can  we  think  of  their  deciding  such  questions  on  the  loose 
statements  of  men  not  bound  by  oaths  or  honour  to  speak 
the  truth,  but  impelled  by  eyery  motive  which  could 
influence  humanity  to  maintain  what  they  might  think 
would  be  advantageous  to  the  party  by  whom  they  were 
espoused  or  purchased  either  in  the  House  or  at  the  hustings. 

Let  us  now  briefly  point  out  the  mode  in  which  the  cases 
now  tried  by  Committees  might  be  disposed  of  by  the  ordinary 
tribunals.  We  may  lay  it  down  as  a  general  rule,  that  as 
the  law  now  stands,  no  question  as  to  the  property  qualifica- 

*  See  a  prosecution  preTented,  C.  J.  8  W.  3.  4th  Dec. 
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tion  of  an  English  elector  can  come  before  a  Committee  ;  for 
though  the  6  &  7  Vict  c  18.  a.  98.,  allows  a  Committee  to 
decide  upon  a  man's  right  to  Yote  where  his  name  is  placed 
(m  the  roister,  or  kept  out  of  it  by  the  express  decision  of  the 
Bevising  Barrister,  jet  no  Committee,  we  may  presume,  will 
entertidn  such  question  if  the  party  neglect  to  appeal  to  the 
Common  Pleas,  whose  decision  is  final.  The  only  questions 
which  can  be  put  to  an  elector  at  the  hustings  are  two,  the 
first  being  as  to  identity,  and  the  second  as  to  whether  he 
had  Yoted  before  at  that  election ;  and  the  only  ground  on 
which  his  vote  can  be  impeached  before  a  Committee  is  that 
he  gave  a  false  answer  to  either  of  these  questions,  or  that  he 
was  bribed,  or  disqualified  to  vote  by  reason  of  holding  some 
office  under  government,  or  being  convicted  of  perjury,  &c. 
Now  it  is  plain  that  these  are  questions  that  vitally  concern  him, 
and  that  should  not  be  decided  in  a  back-room  in  London, 
perhaps  300  or  400  miles  from  his  home,  by  way  of  episode, 
in  a  contest  between  two  rich  and  noble  aspirants  to  legisla- 
tive honours,  who  may  have  never  heard  of  him  before,  and 
may  never  wish  to  hear  of  him  again,  and  who  dispose  of  him 
and  his  character  just  as  it  suits  their  own  purposes,  without 
his  being  aware  of  the  attack  made  upon  his  rights  and 
reputation,  or  having  an  opportunity  of  defending  himself  by 
his  own  counsel,  agents,  and  witnesses,  and  all  this  before 
men,  too,  who  do  not  know  him  or  the  character  of  the 
witnesses  for  or  against  him,  or  even  understand  the  law 
under  which  they  are  affecting  to  judge  him.  Such  a  sys- 
tem was  perhaps  defensible  formerly  on  the  ground  of  the 
supreme  contempt  in  which  the  potwallopers  of  the  realm 
were  held  by  those  who  bought  and  sold  them,  and  by  those 
who  sat  in  the  Parliamentary  court  of  piepowder  to  settle 
disputes  between  rival  dealers,  and  who  of  course  never 
thought  of  the  rights  of  the  things  that  were  the  subject  of 
barter.  But  now  that  the  Beform  Act  has  nused  electors  to  a 
higher  rank  in  the  social  scale,  common  justice,  as  well  as  a 
regard  for  their  rights,  point  to  some  mode  of  trial  by  which 
they  would  be  called  on,  and  would  be  at  liberty  to  defend 
themselves.  That  mode  is  already  partially  provided ;  giving 
a  false  answer  to  either  of  the  questions  put  at  the  hustings, 

X  4 


308  Controverted  Elections. 

or  accepimg  a  bribe,  is  a  misdemeanour.  The  simple  course, 
therefore,  so  far  to  pursue,  is  to  provide  that  no  petitioner 
shall  be  at  liberty  to  object  to  a  Yoter  before  a  Committee  of 
the  House  of  Commons  unless  he  has  first  obtained  judgment 
in  a  court  of  law  against  him,  and  that  that  judgment  shall 
be  conclusive ;  and  as  to  other  grounds  of  disqualification,  to 
provide  simply  that  the  matter,  which  is  a  cause  of  disquali- 
fication for  voting,  should  be  a  disqualification  for  roister- 
ing ;  and  so  have  all  such  questions,  like  the  others,  afifecting 
a  voter's  right  to  register  his  privil^e,  tried  by  a  Kevising 
Barrister  and  the  Common  Pleas.  We  can  only  suppose  that 
it  was  by  an  oversight  that  such  a  provision  was  not  inserted 
in  the  Reform  Act,  or  the  6  &  7  Vic  c.  18.  Were  it  to  be 
carried  into  effect,  all  questions  affecting  voters  personally 
would  be  tried  before  the  ordinary  courts,  and  in  the  manner 
best  calculated  to  effect  the  ends  of  justice. 

The  questions  respecting  voters  individually  being  thus 
disposed  of,  the  only  other  questions  that  would  remain  affect- 
ing parties  other  than  the  candidates,  would  be  questions  of 
false  returns.  These  are  now  very  rare.  They  may  be  dis- 
posed of  also  by  the  several  other  statutes  now  in  force ;  and 
by  revising  the  23  H.  6.  c.  15.,  increasing  the  penalties  in 
proportion  to  the  advance  in  the  value  of  money,  and  making 
the  judgment  of  a  court  of  law  in  an  action  against  the  sheriff 
conclusive  ofi  the  House  as  to  the  right  to  the  seat.  In  the 
above  act  of  Henry  6.,  there  was  no  provision  that  the  seat 
should  be  delivered  to  the  party  duly  elected,  as  in  those 
times  there  was  an  election  generally  for  each  session.  The 
only  questions  which  would  then  remain  for  a  Committee  to 
decide,  would  be  those  affecting  the  candidate  individually ; 
that  he  had  been  guilty  of  bribery,  or  treating,  or  was  not 
qualified.  Severe  penalties  are  provided  by  statute  against 
parties  guilty  of  bribery  or  treating.  We  can  see  no  reason 
why  it  should  not  be  compulsory  on  the  petitioning  party  to 
proceed,  first  for  those  penalties  in  a  court  of  law,  and  pro- 
duce the  judgment  as  conclusive  on  the  House.  Were  this 
to  be  done,  bribery  and  treating  would  not  be  as  common  as 
they  now  are ;  and  parties,  with  a  profusion  of  money,  would 
not,  as  they  now  do,  speculating  on  the  chance  of  escaping 
by  the  favour  or  folly  of  a  Committee,  expose  themselves  to 
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certain  defeat  in  their  parliamentary  pretensions ;  and,  if  not 
extremely  wealthy,  certain  pecuniary  ruin. 

The  only  other  questions  which  would  remain  to  be  de- 
cided, would  be  those  respecting  the  candidate's  qualifications. 
These  are,  aboye  all  others,  the  very  questions  which  Com- 
mittees are  most  incompetent  to  decide.  How  can  they  decide 
such  questions?  Few  of  our  readers  can  have  forgotten  the 
Hull  case  in  1838.  On  the  sufficiency  of  the  qualification 
there  the  most  eminent  conveyancers  of  the  day  disagreed. 
We  remember  well  the  late  Mr.  Duval  writing  to  the  news- 
papers to  vindicate  his  reputation  for  having  given  an  opinion 
which  did  not  prove  to  be  on  the  winning  side.  We  were 
ourselves  present  at  the  discussion  of  the  knotty  question  in 
the  Gralway  case,  in  1838,  whether  a  Master  in  Chancery  was 
qualified  to  sit  in  parliament.  The  Committee  heard,  for  two 
days,  two  learned  counsel  discuss  the  point  in  every  possible 
view.  We  think  they  decided  rightly ;  but  the  question  was 
one  which  no  court  in  the  realm  would  dispose  of  after  less 
than  a  week's  consideration ;  but  the  Committee,  on  the  close 
of  the  reply  for  the  petitioner,  cleared  the  room,  and  in  fif- 
teen minutes  announced  their  decision. 

Such  cases  are  of  frequent  occurrence.  Now,  would  it  not 
be  better  for  the  House,  in  such  cases,  to  adopt  the  course 
pursued  by  the  Equity  Courts,  and  to  refer  such  questions  to 
the  proper  tribunals ;  that  is,  when  the  question  arises  on  a 
matter  of  fact,  as  in  the  recent  Dartmouth  case,  whether  a 
candidate  is  a  government  contractor,  to  direct  an  issue  of 
fact;  and  when  it  arises  on  a  matter  of  law,  as  whether  a 
Master  in  Chancery  is  or  is  not  qualified  to  sit,  to  direct  an 
issue  of  law  to  one  of  the  courts  at  Westminster.  Mr.  Luders, 
many  years  back,  recommended  that  Committees  should  have 
the  power  to  send  written  questions  to  some  of  the  Judges 
on  points  of  law,  and  that  their  answers  should  be  conclusive.* 
But  as  the  Judges  are  averse  to  giving  extra-judicial  opinions, 
and  particularly  until  they  have  heard  the  arguments  on  both 
rides,  we  think  the  ordinary  course  pursued  by  the  Equity 
Courts  should  be  adhered  to.  We  think,  too,  that  if  either 
pwty  should  be  dissatisfied  with  the  opinion  of  one  court  on 

*  Rep.  CoDtroT.  Elect.  Introd.  p.  25. 
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an  issue  of  law,  he  should  be  allowed  to  have  it  sent  bock  to 
another  court,  first  paying  all  the  costs  of  the  preceding  hear- 
ing ;  and  if  the  two  courts  differed,  to  carry  it  to  the  third, 
whose  judgment  should  be  final 

And  here  we  would  further  observe,  that  whenever  the 
candidate,  returned  by  the  majority  of  the  electors,  should 
be  declared  ineligible,  we  should  not  allow  the  person  chosen 
by  the  minority  to  represent  the  majority,  on  the  ground  of 
any  notice,  actual  or  constructive,  of  their  favourite's  want  of 
qualification,  but  should  direct  a  new  election ;  for  we  think  it 
inconsistent  with  common  justice,  and  the  rights  of  electors,  to 
bind  them  by  notice  of  a  technicality  given  in  the  heat  of  an 
election  contest,  the  truth  and  effect  of  which  they  cannot  de- 
termine, and  which  they  may  regard  only  as  a  joke  or  a  trick. 

The  first  objection  that  will  be  urged  against  the  adoption 
of  these  propositions  is  that  it  would  lead  to  delay  in  the 
decision  of  questions,  affecting  the  component  parts  of  the 
legislature,  with  regard  to  which  delay  should  on  no  account 
be  tolerated.  We  do  not  think  it  would  lead  to  this  result, 
and  we  think  also  that  in  a  few  years  it  would  restore  in  a 
great  measure  the  ancient  paucity  of  disputed  returns.  But 
even  if  it  should  lead  to  delay  would  it  not  be  better  that  the 
person  chosen  by  the  majority  of  the  electors  should  repre- 
sent them  for  a  few  months,  than  that  a  person  elected  by  a 
Committee,  in  contravention  of  law  and  right,  should  repre- 
sent them  for  years  ?  But  Committees  have  not  been  remark- 
able for  speed  in  disposing  of  election  cases.  Under  the 
Grenville  Act  the  delay  was  so  considerable  that  it  sometimes 
happened  that  a  man  was  declared  duly  elected  just  as  par- 
liament was  about  to  be  dissolved.  It  appears  that  of  182 
•petitions  presented  from  1774  to  1790,  68  were  deferred 
over  the  first  session,  and  7  over  the  second  session^;  and 
yet  that  act  was  con»dered  a  great  improvement  upon  the 
preceding  system.  Again,  in  the  last  instance  of  a  general 
election  that  occurred  under  the  next  statute,  the  9  Geo.  4. 
c  22.,  the  elections  took  place  in  July  and  August,  1837, 
and  the  first  day  for  hearing  petitions  was  the  6th  February, 
1838,  and  the  last  the  22d  of  May.  Again,  in  the  only  in- 
stance that  occurred  under  the  next  act  a  somewhat  similiur 

'  See  the  Indexes  to  the  Com.  Journals  for  those  yearf. 
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interval  elapsed  between  the  general  eleetion^  which  took 
[dace  abo  in  July  and  August^  1841,  and  the  last  day  for 
trying  petitions.     In  that  interval  almost  every  question  of 
fact  and  law  might  have  been  decided  if  there  were  a  pro- 
yiuon  that  cases  properly  certified  as  affecting  elections^ 
should^  on  being  set  down  for  trial  or  argoment,  have  pre- 
cedence of  all  others,  and  in  fact  almost  every  controverted 
election  might  be  decided  before  the  time  which  the  House 
of  Commons  now  commonly  fixes  for  the  hearing  of  the  first 
case.     It  might  of  course  happen  that  some  cases  might  pre* 
sent  peculiar  difficulties,  and  occupy  the  courts  a  considerable 
time.     But  so  do  some  cases  now.     Few  who  take  an  in- 
terest in  these  matters,  can  forget  the  time  occupied  by  the 
committees  and  the  commissions  in  the  Dublin  and  West- 
meath  cases.     Moreover,  if  questions  of  great  importance 
occur,  it  is  only  right  that  the  Judges  should  be  allowed  to 
ti^e  some  time  to  consider  them.     Hasty  judgments  are 
never  desirable,  and  least  of  all  on  matters  affecting  the 
constitution  of  Parliament,  nee  unguam  injudiciis  tantum  emu 
net  periculum  qtuintum  parit  processus  festinatus^  3  Inst.  210. 
Though  a  trifling  delay  in  the  determination  of  one  or  two 
cases  might  be  regarded  as  a  serious  matter,  yet  the  effect  of 
those  decisions  in  all  other  similar  cases  is  to  be  looked  to.    A 
Comnuttee  from  its  constitution  and  mode  of  deciding  can 
never  set  a  question  of  law  at  rest.    The  same  questions  have 
been  debated  and  decided  differently  before  different  Com- 
mittees over  and  over  again,  and  will  continue  to  be  so  de-^ 
bated  and  decided  till  time  or  the  Committees  be  no  more* 
But  as  the  judgment  of  a  court  of  law  would  be  conclusive, 
the  same  point  could  never  be  debated  a  second  time,  or  be 
the  ground  of  subsequent  petitions,  and  thus  one  great  source 
rf  the  present  system  of  endless  litigation  would  be  swept 
away.     And,  moreover,  as  parties  could  not  then  petition, 
speculating  on  the  ignorance  or  partiality  of  a  Committee  to 
overrule  the  established  law,  and  it  would  be  known  and  felt 
that  every  case  would  be  fairly  decided  according  to  law, 
and  the  unsuccessful  litigant  would  have  to  pay  his  adver- 
sary's costs,  there  can  be  littie  doubt  that  in  a  few  years 
election  petitions  would  be  comparatively  rare.     We  have 
time  only  to  notice  one  other  objection.     It  might  be  said 
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that  Judges  and  juries  might  be  warped  hj  political  bias  as 
much  as  Coimnittees.  We  do  not  think  this  would  be  so. 
The  judgments  of  the  courts  on  points  of  law  would  be 
general,  and  applicable  to  all  cases  of  the  same  character, 
and  therefore  could  not  be  susceptible  of  any  party  bias. 
Again,  if  a  single  Judge  presiding  at  Nisi  Prius  were  to  lay 
down  the  law  erroneously,  his  ruling  could  be  corrected  by 
the  court  above.  So  if  a  jury  were  to  find  against  law  and 
evidence,  their  verdict  could  be  set  aside  and  the  matter  sub- 
mitted to  a  more  "  upright  dozen,  **  Agidn,  as  the  several 
portions  of  the  case  on  which  it  would  be  sought  to  set . 
aside  a  return,  might  be  tried  in  different  courts  and  before 
different  juries,  and  as,  if  a  jury  acted  improperly  on  one 
issue,  another  jury  might  be  impanelled  to  try  the  next  (as 
for  instance  on  charges  of  personation  against  different 
voters),  each  court  and  jury  would  (apart  from  all  better 
motives)  see  that  they  nught  injure  their  own  characters 
without  serving  their  party,  and  would  therefore  look  to  the 
result  of  the  issue  only  as  it  should  affect  the  parties  to  the 
record  personally. 

K  the  system  of  general  and  select  Committees  were  abo- 
lished, as  it  would  be  necessary  that  there  should  be  some 
persons  to  attend  to  election  petitions,  we  should  recur  as 
much  as  possible  to  the  early  practice  of  Parliament  in  ap- 
pointing Triers  of  Petitions,  and  at  the  conuncncement  of 
each  session  we  would  select  from  amongst  the  members 
three  of  the  most  eminent  lawyers  not  connected  with  office, 
and  make  them  a  permanent  Committee  for  receiving  election 
petitions,  directing  issues,  and  disposing  of  those  details, 
which,  from  the  nature  of  the  general  plan  which  we  have 
sketched  out,  must  be  still  left  to  some  court  or  body  con- 
nected with  the  House  of  Commons.  In  early  times  it  was 
not  necessary  that  the  judgments  of  the  courts  of  law,  show- 
ing who  was  duly  elected,  should  be  certified  to  Parliament, 
as  for  each  session  there  was  a  new  election,  but  now  it  is 
necessary  that  this  should  be  done ;  and  therefore,  the  per- 
sons on  whom  the  duty  of  receiving  these  formal  proofs 
should  be  devolved,  ought  to  be  men  who  were  thoroughly 
versed  in  the  law,  and  would  have  characters  to  lose  by  any 
exhibition  of  negligence  or  ignorance.     We  are  not  quite 
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rare  that  we  should  not^  following  the  example  of  the  House 
of  Lords  with  regard  to  private  bills,  appoint  a  counsel  to 
the  Committee,  who  would  examine  into  all  matters  of  de- 
tail, and  relieye  the  Committee  from  unnecessary  drudgery. 
By  this  means,  and  by  selecting  only  men  of  the  highest 
qualifications  on  the  Committee,  and  causing  it  to  be  regarded 
as  a  sort  of  stepping-stone  to  the  bench,  there  could  be  no 
doubt  that  the  duties  would  be  well  and  efficiently  discharged. 
Few  will  dispute  the  very  beneficial  results  which  would 
follow  from  Parliament  giving  up  the  two  sources  of  juris- 
diction to  which  we  have  hitherto  addressed  oiirselves  — 
divorce  and  controverted  elections  —  which  belong  so  obvi- 
ously and  peculiarly  to  the  admimstrative  departments  of 
justice,  that  they  cannot  possibly  with  any  propriety  fall 
within  the  functions  of  a  le^slative  body.     Did  we  not  feel 
that  we  have  already  trespassed  too  long  on  the  patience  of 
our  readers,  we  should  proceed  to  develope  our  views  with 
regard  to  the  further  reformation  of  the  present  practice  of 
Parliament  as  to  the  passing  of  private  bills  generally.  Estate 
Bills,  Kailway  Bills,  Canal  and  Gas  Bills,  Towns  Improvement 
Bills,  &C.  &a,  which,  if  not  checked,   will  reach  such  a 
climax  in  a  few  years  that  every  second  place  and  person  in 
the  realm  will  be  under  the  protection  of  some  local  and  per- 
sonal statute.     We  are  glad  therefore  that  the  subject  of 
private  legislation  has  engaged  the  attention  of  a  Select  Com- 
mittee in  the  present  Session,  and  we  look  with  interest  on 
its  proceedings. 


ART.  v.  — THE  FLIGHT  OF  THE  TERMS. 

In  the  interval  between  the  passing  of  the  Act  relating  to 
Satisfied  Terms,  and  the  day  on  which  it  came  into  operation, 
tiiat  is  to  say,  from  the  8th  of  August,  1845,  to  the  31st  day 
of  December,  1845,  many  were  the  small  voices  lifted  up 
agunst  it.  Mutterings  and  doubts,  and  misgivings,  and 
questions,  and  anticipations,  were  heard  on  every  side. 
What  would  the  Judges  do  about  it  ?  What  said  the  proctor? 
What  said  the  Conveyancing  Club  ?  It  was  reported  that  an 
eminent  member  of  that  association  had  said  in  the  mostforcible 
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Imgnage  that  he  wotild  assign  terms  in  spite  of  the  Act ;  in 
fact,  it  was  asserted  that  he  had  boldly  declared  to  his  own 
derk,  that  he,  the  eminent  oonyeyancer,  would  see  dther 
himself  or  Lord  B.  (for  the  story  ran  both  ways)  at  the 
devil  ^  —  we  cannot  avoid  using  the  word  by  any  circumlo^ 
eution  —  before  he  would  attend  to  the  Act.  Then  there 
was  to  be  a  conflict  of  Courts  on  the  subject  The  Courts 
Ecclesiastical  were  to  hold  one  way,  the  Courts  of  Common 
Law  another.  The  Courts  Christian,  it  was  said,  were  not  to 
grant  letters  of  administration  to  represent  these  terms,  and 
unless  so  represented  the  Court  of  Common  Law,  it  was  also 
said,  would  not  allow  an  ejectment  to  be  brought  on  one  of  these 
moribund  excrescences.  It  was  true  that  there  was  no  decision 
of  this  kind  by  any  Judge,  lay  or  ecclesiastical,  but  then  on 
these  occasions  there  is  a  marvellous  facility  of  knowing  how  a 
Judge  will  decide  when  the  case  does  come  before  him.  As 
the  eventful  Ist  of  January,  1846,  drew  near,  however,  this 
bold  talk  grew  a  little  more  faint.  What  was  to  be  done? 
Here  was  the  Act  I  What  did  the  Conveyancers  Club  say? 
was  asked  in  a  more  doubtful  manner.  What  said  die 
eminent  conveyancer  who  had  used  the  forcible  expressiim 
already  alluded  to?  The  evidence  grew  less  satisfactory  as 
to  this.  It  was  even  said  that  the  eminent  conveyancer 
denied  having  used  the  expression  at  all.  It  was  boldly 
asserted  that  he  had  altered  his  mind.  The  result  seems  to 
prove  that  this  latter  assertion  was  the  more  correct  one. 
The  Ist  of  January  arrived,  and  more  than  six  months  have 
now  elapsed,  and  we  venture  to  state  that,  considering  its  ex- 
tensive bearing  on  almost  all  dealings  with  land,  and  the 
difficulty  of  legislating  on  its  subject  matter,  the  act  has  been 
very  successful.  Its  object  has,  we  think,  without  any  excep- 
tion been  admitted  to  be  a  good  and  proper  one.  And  as  to  its 
effect,  we  are  desirous  of  putting  on  record  the  opinion  of  Sir 
Edward  Sugden,  and  we  are  sure  that  our  readers  will  agree 
with  us  that  higher  testimony  cannot  be  produced. 

*  ThU  reminds  us  of  another  story.  A  learned  Judge,  prerious  to  gobg 
Circuit,  is  said  (alluding  to  certain  alleged  long-winded  speeches  of  counsel  oa 
that  Circuit)  to  have  declared  <*  that  he  would  put  a  stop  to  them,  or  he'd  know 
the  reason  why.**  «*  Well,  then,"  said  one  of  the  gentlemen  threatenedt  "he'll 
know  the  reason  why  I  ** 
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In  the  last  edition  of  his  work  on  *'  Vendors  and  Pur- 
dtasen,"  Sir  Edward  thus  speaks  of  the  Act :  — 

"  This  Act  puts  an  end  to  the  assignment  of  satisfied  terms 
as  a  protection  to  a  purchaser^  and  there  appears  to  be  no 
foundation  for  the  notion  tliat  any  such  term  can  now  be  kept 
on  foot  as  an  attendant  term  by  assignment.  The  doctrine  of 
presuming  a  surrender  of  a  term  can  now  only  arise  as  to 
terms  within  the  exception,  and  is  not  likely  to  arise  even  as 
to  them."— p.  777. 

This^  coupled  with  the  many  other  allusions  to  this  act 
throughout  this  edition,  is,  we  think,  considering  Sir  Edward's 
judicial  position,  when  he  wrote  it,  equivalent  to  a  decision  in 
support  of  this  act;  and,  were  it  necessary,  would  settle 
the  practice  of  the  profession  as  to  it.  We  apprehend,  how- 
erer,  that  it  was  not  necessary.  The  great  body  of  the 
highly  respectable  branch  of  the  profession,  to  whom  it  more 
particularly  relates,  at  once  resolved  to  act  under  it ;  and  we 
apprehend  that  a  taxing  master  would  very  soon  set  the 
matter  right  if  any  deed  for  this  purpose  were  drawn,  or  any 
expenses  incurred  for  the  purpose  of  keeping  one  of  these 
terms  alive. 

The  saving  by  means  of  the  Act,  in  dealings  with  land  has 
been  computed  at  200,000/.  a  year*,  and  this  fact  enables 
Lord  Monteagle,  in  his  Beport  (p.  40.  \  to  refer  triumphantly 
to  the  direct  bearing  of  the  recent  reforms  towards  lessening 
the  existing  burdens  on  land. 

Satisfied  terms  of  years  then  are  now  at  an  end ;  they  are 
sent  to  the  limbo  of  absurdities,  and  the  whole  exploit  of 
driving  them  out  of  existence  suggests  a  new  application  of 
some  stanzas  of  Ariosto,  which  we  trust  are  not  so  familiar 
to  all  our  readers  that  they  will  not  endure  their  repetition. 

*  See  Evid.  on  Comm.  Burd.  of  Lend,  p.  444. 

s  **  Two  Acts  which  hare  recently  passed,  eflccting  a  wise  and  salutary 
reform— the  one  dispensing  with  the  assignment  of  terms,  the  other  for  abolish- 
ing the  lease  for  a  year, — are  stated  to  have  saved  850,0002.  a  year  to  parties 
interested  in  Und.  The  alteration  of  the  law  respecting  fines  and  recoveries 
must  have  also  had  a  prodigious  effect,  and  the  committee  rely  with  confidence 
that  the  greatest  relief  will  be  finally  obtained  for  the  owners  of  real  property 
by  a  determined  persereranee  in  sound  legislation.**  The  other  of  the  Lords* 
Reports,  which  was  adopted,  also  acknowledges  the  greet  benefits  which  have 
been  aerivMl  from  the  Act< 


316  Flight  of  the  Termx. 

They  may  remember  the  victory  obtained  by  Astolpho  oyer 
the  harpies,  and  to  what  can  these  insatiable  and  useless 
phantoms  be  so  accurately  compared  ? 

Oh !  fiuneliche,  inique,  e  fiere  arpie, 
Ch*  all*  aceeuta  Italia  e  d*  error  plena. 
Per  punir  fone  antique  oolpe  Tie 
In  ogni  niensa  alto  giudicio  mena  I 

OrL  Fwr.  Cant.  34.  at.  1. 

^  Ob  I  long  and  hungry  Hrwion  that  on  blind 
And  erring  England  have  lo  long  time  fed. 
Whom  for  the  scourge  of  ancient  sins  design*d, 
HapljT,  just  Heaven  to  erery  tUk  sped." 

See  how  accurately  they  are  described : 

Per  lunga  fiune  attenmate  e  oMchdte^ 
Orribile  a  vider  piu  che  la  morte, 
L'alacoe  grandi  aTcan  diforme  e  bmtte, 
Le  man  rapacci,  e  Tngne  incunre  e  torte, 
Grande  et  fetido  il  rentre,  e  lunga  coda 
Come  dte*  terpe  eke  »*  aggira  e  tnoda. 

Cant  Sd.  tt  ISa 

**  Emaciated*  with  hunger,  lean  and  dry. 
Fouler  than  death,  the  pinions  they  expand 
Ragged  and  huge,  and  shapeless  to  the  eje. 
The  talon  crook*d,  rapacious  u  the  hand. 
Fetid  and  large  the  paunch,  in  many  a  fold 
Like  inaku  their  long  and  knotted  tails  are  rolTd,^* 

And  next  comes  their  destruction  by  the  magic  horn, 
otherwise  the  act  8  &  9  Vict  c  112. 

Astolpho  il  como  subito  ritrova, 

Gli  augelli  che  non  han  chiuse  1'  oreccliio, 

Udito  il  suon,  non  pon  stare  alia  prora 

Ma  Tanno  in  fuga  pieni  di  paura, 

Ne  di  cibo  ne  d'  altro  hanno  piii  cura. 

**  Astolpho  quickly  lifts  the  bugle's  round, 
And  (for  unguarded  «^  their  harass*d  ears) 
The  harpies  are  not  proof  against  the  sound. 
In  terror  from  the  royal  dome  they  speed. 
Nor  meat,  nor  aught  beside  the  monsters  heed.** 


*  We  hare  availed  ourselves  of  Mr.  Stewart  Roae*s  el^ant  translation,  as  our 
own  Muse  has  long  since  fallen  asleep. 

•  Whoever  has  traced  a  term  through  an  abstract  wilUfeel  the  force  of  diis. 
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Subito  il  paladin  dietro  lor  tprona, 
Volando  esce  il  destrier  fuor  della  loggia, 
£  col  castel  la  gran  citti  abbandona, 
£  per  r  aria  caceiando  i  roostri  poggia, 
AUtifyKo  U  ecmo  tutta  volta  tuomi, 
Fuggon  T  arpie  verto  la  zona  roggieu 

'*■  After  them  spurs  in  haste  the  valiant  peer. 
And  on  the  winged  courser  forth  is  flown. 
Leaving  beneath  him  in  his  swift  career 
The  royal  castle  and  the  crowded  town, 
The  bugle  ever  pealing  fvt  and  near, 
The  harpies  fly  towards  the  torrid  lone.** 

Quivi  s'  ^  quella  turba  predatrice. 
Come  in  sicuro  albergo  ricondelta, 
£  giik  sin  di  Cocito  in  sulla  proda 
Scesa  e  piii  U  dove  quel  suon  non  oda. 

**  Hither  the  predatory  troop  retreat. 
As  a  safe  refuge  from  the  deafening  yell« 
As  hr  and  fisuther  than  Cocytus*  shore 
Descending,  till  that  horn  is  heard  no  more.** 

II  paladin  col  suono  orribil  venne, 
Le  brutte  arpie  caceiando  in  ftiga  e  in  rotta, 
Tanto  che  a  pie  d*  un  monte  si  ritenne, 
Ove  esse  erano  entrate  in  una  grotta. 

Cant  34.  st  4. 

**  Hunting  these  hideous  birds  that  cavalier 
Aye  scared  them  with  the  bugle*s  horrid  sound. 
Till  at  the  mountain  cave  his  long  career 
He  do9td^  and  ram  the  numttrouM  troop  to  ground,** 

And  now,  doubtless,  if  other  acts  shall  pass,  we  shall  have 
similar  diflSculties  to  overcome.  Predictions  as  true,  and 
opposition  as  powerful  will  again  be  brought  into  the  field. 
The  eminent  conveyancer  will  no  doubt  again  make  use  of 
the  same  forcible  language  to  his  clerk ;  but  we  have  perfect 
confidence  in  the  general  good  sense  and  proper  feeling  of  the 
profession.  When  once  the  lawyer  finds  a  clear  expression  of 
intention  on  the  part  of  the  legislature,  it  is  his  duty  to  assist 
it,  and  not  to  attempt  an  opposition  which  cannot  be  credit- 
able, and  which  must,  in  the  end,  be  unsuccessful ;  and  this 
we  believe  to  be  the  general  opinion  of  the  profession. 


VOL.  IV. 
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ART.  VL  — WRITERS  ON  THE  CONFLICT  OF  LAWS, 
OR  PRIVATE  INTERNATIONAL  LAW. 

The  term,  **  International,"  now  current  in  France  and  Ger- 
many, as  well  as  England,  is  correctly  remarked  by  M.  Orto- 
lan, Professeur  k  la  Faculty  de  Droit  de  Paris,  to  be  of  British 
origin.  And  there  can  be  no  doubt  it  was  introduced  by  Mr. 
Bentham,  without  being  aware  that  the  same  view  of  Jus  inter 
Gentes,  or  of  Jus  Gentium  inter  Civitates,  had  been  pre- 
viously taken  by  Chancellor  D' Aguesseau ;  and,  by  the  latter, 
apparently  also  without  being  aware  a  similar  view  had  been 
previously  taken,  during  the  17th  century,  by  Dr.  Richard 
Zouch  (Zoucheius)  of  Oxford,  afterwards  Judge  of  the 
High  Court  of  Admiralty  of  England.  To  the  adoption  of 
this  new  **  Term,"  Mr.  Bentham  appears  to  have  been  led, 
in  the  exercise  of  that  acute  discrimination  of  ideas  and 
words,  for  which  the  science  of  law  is  so  much  indebted  to 
him,  in  order  to  put  an  end  to  the  confusion  which  had  arisen 
and  long  prevailed  fiom  the  same  term,  the  Law  of  Nations, 
or  Jus  Gentium,  having  been  applied  by  different  authors  at 
different  times,  and  by  the  same  authors  in  different  places, 
to  denote  branches  or  departments  of  law  very  different 
from  each  other.  And  while  it  is  to  be  regretted  Mr.  Ben- 
tham did  not  push  his  analysis  and  discriminative  phraseology 
farther  and  deeper  into  the  details  and  component  parts  of 
International  Law,  the  introduction  of  this  new  term  has 
certainly  been  of  great  use,  in  mailing  distinctly  that  de- 
partment of  law,  which  is  composed  of  and  unfolds  the 
reciprocal  rights  and  obligations  of  nations  or  independent 
states  towards  each  other  in  their  mutual  intercourse.  It 
has  put  an  end  to  the  risk  of  its  being  confounded  with  the 
Jus  Gentium  of  the  Romans,  which  seems  to  have  designated 
that  branch  of  the  internal  law  of  a  state,  which  is  not 
peculiar  to  it,  like  the  Jus  Civile,  but  which  it  enforces  uid 
observes  in  common  with  other  civilized  nations.     And  it 
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dearly  distiiigaishes  the  external  juridical  relations  of 
nations  in  their  intercourse  with  eadi  other,  from  those 
lurmnches  of  the  internal  jurisprudence  of  independent  states, 
such  as  the  Law  of  Maritime  Ckimmerce,  of  which  the  rules 
or  component  parts  are  similar  or  analogous,  and  common  to 
a  number  of  civilized  nations ;  and  which,  in  modem  times, 
had  come  to  be  frequently  designated  and  called  by  the 
TBgue  appellation  of  Jus  Gentium,  although  they  did  not 
involve  international  rights  or  questions  between  nation  and 
nation,  collectively  or  individually. 

Besides  the  significations  just  mentioned,  —  the  one  de- 
finite and  precise  —  the  other  loose  and  indefinite,  there 
has  also  come  to  be  in  practice  a  third  signification  of  the 
Jus  Grentium,  as  involving  those  laws,  or  questions,  or  doc- 
trines, which  arise  from  a  conflictus  legum,  or  collision  of 
laws.  But  it  does  not  i^ear  that  this  department  of 
law  can  correctly  be  denominated  International,  unless  it 
involves  the  reciprocal  rights  and  obligations  of  different 
nations  towards  each  othar,  either  in  their  collective  or  indi- 
vidual capacities  and  intercourse ;  and  it  rather  appears  the 
various  writers  who  have  treated  separately  of  the  Conflict 
of  Laws  generally,  as  a  whde,  such  as  Rodenburg,  Voet, 
Hertius,  and  B<Millenois,  have  not  traced  its  ultimate  prin- 
ciples to  the  international  juridical  relations  of  indepen- 
dent states.  A  conflict  or  collision  of  laws,  juridically 
affecting  the  interests  of  individuals,  does  not  necessarily 
imply  that  these  individuals  belong  to  different  communities 
or  states,  foreign  to  each  other.  It  may  arise  among 
individuals  of  the  same  nation  or  state,  if  they  have  changed 
their  place  of  residence  from  one  country  to  another,  or  enter 
into  contracts  or  mutual  transactions,  or  execute  unilateral 
deeds  in  one  country,  which  are  to  be  carried  into  ^ect  in 
uiother,  where  a  different  law  prevails.  Without  distin- 
guishing that  the  conflictus  legum  may  have  either  of  these 
two  sources,  and  observing  the  difficulty  of  solving  such 
questions  agreeably  to  the  principles  of  international  law 
solely,  in  consistency  with  the  fundamental  principle  of  that 
law, — the  independent  sovereignty  of  each  nation,  the  older 
writers  on  the  Conflictus  Legum,  such  as  those  before  alluded 
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to,  have  unhappUv  soogfat  to  find  principles  for  the  solution  of 
such  questions  in  what  they  have  tenned  the  Personality, 
the  Realite,  and  the  mixed  nature  of  laws  in  these  respects. 
On  the  other  hand,  the  later  writers  in  this  department  of 
Jurisprudence  seem  to  have  erred,  inasmuch  as  they  give 
the  appellation  of  International  Law  to  a  class  of  cases  and 
rules  which  do  not  presuppose  any  question,  much  less  anj 
conflict  or  collision,  between  the  laws  of  different  nations ; 
but  maj,  and  do,  occur  in  one  and  the  same  nation.  In  the 
latter  case,  the  laws  or  judicial  determinations  arising  out 
of  the  conflictus  legum  are  a  part,  not  of  international 
law,  but  of  the  municipal  law,  or  internal  jurisprudence  of 
each  sovereign  independent  state. 

Having  thus  distinguished  international  law,  properly  so 
called,  from  the  other  departments  of  law,  which  were  formerly 
very  frequently  and  generally  designated  by  the  terms  Jus 
Gentium,  or  law  of  nations,  we  have  next  to  inquire  how 
the  term,  **  Private,"  has  recently  come  to  be  applied  to  in- 
ternational law.  In  the  interior  of  civil  societies,  or  com- 
munities, or  independent  states,  one  portion  of  the  law 
determines  the  powers  and  duties  of  the  Government  towards, 
or  in  relation  to,  the  governed,  or  subjects  generally,  and  is 
called  "  Public,**  or  "  Constitutional : "  another  portion  de- 
termines the  rights  and  obligations  of  the  individual  subjects, 
in  relation  to  each  other,  not  to  the  state  or  government, 
and  is  called  **  Private,'*  In  the  same  way,  among  indepen- 
dent states,  their  intercourse  may  either  be  in  their  collective 
or  public  capacity,  or  between  or  among  the  private  indi- 
viduals of  whom  the  nation  is  composed.  When  the  nation 
acts,  as  in  n^otiations,  in  the  conclusion  of  treaties,  or  in 
entering  into  war,  it  must,  of  course,  do  so,  in  its  national, 
collective,  and  public  capacity,  through  its  Government. 
And  when  a  nation  is  reduced  to  the  necessity  of  using 
physical  force  in  defence  or  in  vindication  of  its  just  rights, 
the  nation  or  Government  goes  to  war,  not  private  individuals. 
But  war  is  the  extraordinary  and  unnatural  state  of  nations ; 
peace  their  ordinary  and  natural  state.  During  the  violent 
and  compulsory  state  of  war,  imdertaken  for  the  purpose  of 
enforcing  international  law,  when  infringed,  the  rights  and 
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obligations  of  the  individuals  composing  the  belligerent  na- 
tions in  relation  to  each  other,  are  annihilated  or  suspended* 
Intercourse  ceases  between  the  inhabitants  of  the  belligerent 
countries.  DuriDg  peace,  the  rights  and  obligations  of  the 
inhabitants  of  countries,  living  under  separate  and  independent 
Governments,  in  their  mutual  intercourse,  are  either  volun- 
tarily observed,  without  any  compulsion,  or  are  enforced, 
"modo  civili,"  under  express  conventions  or  reciprocal  de- 
clarations, or  under  long-established  international  usage,  by, 
the  tribunab  of  one  country,  with  reference  to  the  subjects 
of  another  government.  And  this  last  department,  it  ap- 
pears, may  be  properly  enough  called  '^  private  international 
law,"  as  distinguished  from  the  "jus  publicum  belli,"  and  the 
other  public  international  law,  which  regulates  the  conduct 
of  governments  in  negotiating  by  public  ministers,  and  in 
concluding  treaties ;  and  as  including  the  Conflictus  Legum 
among  individuals,  so  far  as  it  arises  between  the  inhabitants 
of  different  independent  states ;  reserving  the  other  cases  of 
the  Conflictus  Legum  among  the  subjects  of  the  same  go- 
vernment, to  be  determined  by  the  internal,  or  municipal  law 
of  each  sovereign  state. 

It  being  thus  apparent  that  there  are  valid  grounds,  both 
in  fact  and  law,  for  the  distinction  of  law  into  international, 
as  well  as  national,  and  of  international  into  private  and 
public,  it  is  strange  that  the  series  of  Continental  writers  on 
the  Conflictus  Legum,  during  the  seventeenth  and  eighteenth 
centuries,  jurists,  not  only  learned,  but  acute  and  ingenious, 
should  have  considered  the  doctrines  of  the  Conflictus  Le- 
gum, as  a  separate  department  of  law,  forming  a  whole  of 
itself,  without  regard  to  the  different  sources  from  which  the 
conflict  may  arise,  or  to  the  different  legal  principles  which 
may  consequently  become  applicable.  And  it  may  be  worth 
while  to  inquire  what  may  have  been  the  causes  of  this  rather 
singular  mode  of  proceeding. 

If  the  laws  of  all  nations  were  identical,  there  would,  of 
course,  be  no  occasion  for  the  courts  of  justice  of  one  nation 
enforcing  the  law  of  other  nations ;  or,  at  least,  in  enforcing 
the  law  of  other  countries,  the  tribunals  of  the  one  country 
would  be  merely  enforcing  their  own  laws.     But  experience 
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proves,  that  the  kws  and  usages  of  different  nations,  tribes, 
and  states,  differ  in  many  important  particulars.  And  the 
differences  in  these  kws  and  customs,  it  is  pbun,  arise  from 
the  physical  differences  in  the  mental  and  corporeal  constitu- 
tion of  the  different  races  of  mankind;  from  the  mode  in 
which  the  species  is  propagated,  and  the  varieties  in  the 
succession  of  individuals,  of  whom,  from  generation  to  ge- 
neration, the  community  is  successively  ccwaposed ;  fixmi  the 
differences  in  the  external  circumstances,  in  point  of  climate 
and  produce,  in  which  these  various  races  of  men  and  in- 
dividuals are  placed,  as  separated  and  scattered,  in  indepen- 
dent communities,  over  the  surface  of  this  earth ;  and  from 
the  different  degrees  of  advancement  they  have  made  in  the 
cultivation  of  the  arts  of  life,  and  in  what  is  called 
civilization. 

Farther,  these  differences  in  laws  and  usages  appear,  his- 
torically, to  have  been  increased,  for  a  time,  in  modem 
Europe,  by  the  manner  in  which  the  Western  Roman  Empire 
was  invaded,  overrun,  and  finally  occupied,  as  settlers,  by  the 
comparatively  barbarous  population  of  the  northern  and 
eastern  regions.  That  population  consisted  of  a  great  number 
of  separate  and  independent  tribes,  forming  distinct  conunu- 
nities,  having  each  a  government  of  one  kind  or  another 
within  itself.  Among  these  we  find  the  Visigoths,  the 
Ostrogoths,  the  Vandals,  the  Huns,  the  Franks,  the  Ale- 
manni  or  Germans,  the  Longobards,  the  Burgundians,  the 
Saxons  and  Anglo-Saxons.  And  these  different  tribes,  when 
they  finally  settled,  appear  to  have  occupied  separate  portions 
of  coimtry  as  their  territories,  and  to  have  continued  or 
formed  distinct  states  or  governments.  Thus  Spain  con- 
tinued for  ages  to  be  divided  into,  and  to  be  occupied  by 
several  independent  kingdoms  and  states.  France  was  di- 
vided into  several  large  independent  provinces  on  the  north 
and  on  the  south,  the  latter  observing  the  written,  the 
former,  the  customary  or  unwritten  law;  and  Grermany, 
under  the  nominal  Roman  Emperor,  was  divided  into  a 
number  of  separate  kingdoms,  electorates,  dukedoms,  and 
smaller  states  possessed  of  sovereign  power.  Even  the 
British  Isle,  not   to  mention   the  Heptarchy,  and  Wales, 
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was  diyided  between  two  separate  nations  and  independent 
gOYemments. 

In  the  progress  of  time^  however^  from  various  causes, 
such  as  the  marriage  alliances  of  sovereign  families,  and  the 
succession  of  princes  to  the  kingdoms  or  territories  of  their 
deceased  relatives,  and  the  ambition  of  sovereigns  and  re- 
publics terminating  in  conquest,  the  great  number  of  the 
originally  small  kingdoms,  principalities  or  provinces,  came 
to  be  united  into  the  larger  kingdoms  uid  states  into  which 
modem  Europe  has  been  divided,  and  is  now  occupied.  At 
the  same  time,  although  a  number  of  small  kingdoms,  prin- 
dpalities  uid  provinces,  came  thus,  from  the  operation  of 
such  causes,  to  be  united  and  combined  into  greater  wholes, 
under  one  head  and  central  government,  the  local  long- 
established  habits  and  usages  of  the  populations  of  these  dif- 
ferent provinces  did  not  thereby  undergo  a  corresponding 
union,  amalgamation  and  identification,  or  even  assimilation, 
either  immediately,  or  for  a  series  of  ages.  In  France,  in 
particular,  the  difference  between  the  laws,  usages,  and 
customs  of  the  southern  and  of  the  northern  provinces  was 
great,  and  seems  to  have  continued  till  after  the  Revolution, 
in  some  manner,  if  not  even  till  now,  as  may  be  seen  from 
the  learned  labour  of  Merlin  and  TouUier.  Nay,  when  the 
inhabitants  of  the  narrow  district  of  Holland  liberated  them- 
selves from  the  oppressive  government  of  the  Austrian  and 
Spanish  monarchs,  there  were  differences  in  the  local  laws 
and  usages  of  the  small  municipal  states  or  provinces,  of 
which  the  Union  came  to  be  composed. 

In  these  peculiar  circumstances,  there  arose  various  and 
more  frequent  collisions  of  laws,  con/lictus  or  collisiones  kffum, 
which  early  attracted  the  attention  of  the  commentators  on 
the  Roman  civil  law,  such  as  Bartolus  and  Baldus ;  and  after- 
wards exercised  the  ingenuity  of  the  writers  on  the  local 
usages  uid  particular  laws,  not  only  of  the  larger  separate 
independent  kingdoms  or  states  into  which  the  European 
Continent  came  to  be  divided,  but  also  of  the  provinces  or 
districts  which  came  to  be  united  in  the  formation  of  these 
larger  states. 

Early  in  the  15th  century  (1529),  Molinaeus,  or  Charles  du 
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Moulin^  published  "  Commentarii  in  Consaetudines  Paria- 
enses,''  afterwards  published  at  Paris  in  1625,  under  the  title, 
^^  Les  Coutumes  G^n^rales  et  Particuli^res  de  la  France  et 
des  Gaules,"  with  annotations,  augmented  by  Michel  in  1635. 
Towards  the  close  of  the  16th  century,  Argentrasus  (Pre- 
sident D'Argentr^),  published  his  Conunentaries  '^  Sur  les 
Coutumes  Gr^n^rales  du  Pays,  et  du  Duch€  de  Bretagne,**  re- 
published in  1674. 

In  1624,  Burgundus  published  at  Antwerp  his  ^'  Commen- 
tarius  ad  Consuetudines  Flandriae,"  republished  at  Brussels 
in  1635,  where  the  author  treats  of  Personal,  Real,  and 
Mixed  Statutes. 

In  Holland,  in  1635,  there  was  published  the  very  dis- 
tinct brief  preliminary  treatise  by  Rodenburg,  "  De  Jure, 
quod  oritur,  ex  Statutorum  yel  Consuetudinum  discrepan- 
tium  Conflictu."  And  in  Germany  in  1700  and  1716,  Her- 
tius  wrote  and  published  his  acute  ^^  Dissertatio  de  CoUisione 
Legum." 

In  Holland,  from  the  middle  and  towards  the  dose  of  the 
17th  centuiy,  Paul  Yoet,  in  1661,  published  his  treatise, 
"  De  Statutis,  eorumque  Concursu : "  and  John  Voet  treats 
the  same  subject,  in  his  large  work,  entitled  ^^  Commentarius 
ad  Pandectas,'*  under  the  title,  "  De  Legibus." 

In  Holland,  there  were  published  towards  the  end  of  the 
17th  c>entury,  and  again  in  Germany  in  1735,  by  Thomaaius, 
the  "  Pnelectiones  Juris  Civilis,"  of  Ulric  Hube^,  contwiing 
a  brief  but  distinct  dissertation,  "  De  Legibus,  et  de  Conflictu 
Legum  diversarum  in  diversis  Imperils." 

In  France,  again,  from  the  commencement  to  about  the 
middle  of  the  18th  century,  there  were  published  (1742), 
**  Les  Coutumes  de  Bourgogne  avec  les  Observations  du  Pre* 
sident  Bouhier,"  and  the  ^^  Memoires  concernant  la  Nature  et 
la  Quality  des  Statuts,  par  L.  Froland."  Finally,  in  1766, 
appeared  the  great  work  of  BouUenois,  in  2  yols.  4to.,  en- 
titled "  Traits  de  la  Personality  et  de  la  K^alit4  des  Loix, 
Coutumes  et  Statuts"  —  the  most  complete  and  best  of  all 
the  French  treatises  on  the  subject. 

From  this  notice  of  works,  it  appears,  the  department  of 
law,  we  are  now  contemplating,  was  abundantly  cultivated 
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by  the  different  jurists  of  the  continental  nations.  And 
these  works  certfdnly  exhibit  great  ingenuity  and  acumen, 
and  present  a  fair  opportunity  for  the  exercise  of  the  prac* 
tical  discrimination  of  the  student  of  law. 

In  England,  on  the  other  hand,  as  observed  by  Mr.  Jus- 
tice Story  and  Mr.  Burge,  little  attention  was  for  a  long 
time  paid  to  this  branch  of  jurisprudence,  partly,  perhaps, 
from  Uie  Anglo-Saxon  and  Norman  kingdom  embracing  the 
whole  southern  part  of  the  island,  and  extending  its  laws 
over  the  smaller  divisions  into  counties  and  hundreds,  with-* 
out  being  divided,  like  France  or  Spain,  into  large  separate 
and  independent  kingdoms  or  provinces,  partly  from  the 
English  having  carried  their  own  national  laws  into  Wales 
and  Ireland.  Indeed  but  little  attention  generally  appears 
to  have  been  paid  by  the  lawyers  of  England  to  the  laws  of 
foreign  nations,  or  to  the  conflict  of  the  laws  of  inde- 
pendent states  till  the  18th  century ;  apparently  considering, 
and  in  many  respects,  though  not  in  all,  justly  considering, 
their  own  system,  as  superior  to  that  of  other  nations. 

In  Scotland,  a  little  earlier  attention  seems  to  have  been 
given  to  this  department  of  law,  than  Mr.  Burge,  in  his  late 
truly  Magnum  Opus,  supposes.  The  reported  decisions  in  this 
branch  of  the  Scotch  law  go  back  to  the  commencement  of 
the  17th  century.  Although  the  majority  of  the  Scotch 
Judges  continued  till  the  latter  part  of  the  18th  century,  to 
hold  the  succession  ab  Intestate  to  moveable  property  to  be 
r^ulated  by  their  situation  at  the  death  of  the  proprietor, 
yet  this  is  a  point  not  without  difficulty ;  and  this  judgment 
was  corrected  by  the  Scotch  court,  in  the  case  of  Bruce, 
25th  June,  1785,  of  course  before  the  latter  judgment  was 
affirmed  by  Lord  Chancellor  Thurlow,  in  1790,  in  a  formal 
speech  upon  the  ground  of  the  succession  in  moveables 
being  regulated  solely  by  the  Lex  Domicilii.  Although 
not  familiarly  acquainted  with  the  treatises  of  Dumoulin, 
and  D'Argentr^,  Rodenburg,  and  Boullenois,  the  Scotch 
lawyers.  In  prosecuting  their  study  of  the  Roman  civil  law, 
could  not  fail  to  know  something  of  the  works  of  Voet,  Hu- 
ber,  and  Hertius,  which  have  stood  in  their  library  for  up- 
wards of  a  century  and  a  half. 
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When^  in  oonaeqiience  of  political  events,  religious  intoler- 
ance, and  other  canses,  a  oonsiderable  portion  of  the  popula- 
tion of  England  dioee  to  emigrate  and  to  settle  on  the  eastern 
coasts  of  North  America,  they  carried  with  them  the  laws  of 
England.  And  it  is  a  ringular  phenomenon,  that  in  the 
United  States  of  America  the  English  common  law  should 
still  retain  its  supreme  authmtj  in  matters  of  private  indi- 
vidual right.  The  emigrants  and  their  descendants  naturally 
formed  themselves  into  smaU  jH^ovinces,  or  states.  And  even 
while  they  remained  under  the  British  government,  a  number 
of  varieties  in  the  usages  of  these  states  must  have  grown  up 
in  the  course  of  about  two  centuries.  After  the  United 
States  acquired  their  independence  of  Great  Britain,  the 
public  law,  the  constitutional  govemmenty  of  course  under* 
went  a  great  change.  But,  as  the  states  of  the  ccmfederacy 
continued  to  retain  their  internal  independence  and  sove- 
reignty, the  peculiar  local  usages  and  rules  of  the  common 
law  of  each  state,  so  far  as  they  differed  from  the  law  <^ 
England,  remained  entire.  In  this  way,  the  American  United 
States  came  to  be  placed  in  a  situation,  somewhat  similar  to 
that  of  the  European  Continental  States,  before  an  uniform 
law  in  matters  of  private  right  was  extended  over  the  whole 
territory  of  each  sovereign  state,  and  central  government. 
From  this  diversity  in  laws  and  customs  in  the  several  states 
of  the  American  Union,  questions  became  frequent  and  va- 
rious. And,  observing  how  little  had  been  done  in  England 
in  this  department  of  law,  the  late  Mr.  Justice  Story,  in 
order  to  supply  this  wwt,  resorted  to  the  writings  of  the 
Continental  lawyers  before  mentioned;  and,  in  1834,  pro- 
duced his  excellent  *^  Commentaries  on  the  Conflict  of 
Laws." 

The  temporary  peace  of  Amiens,  and  still  more  the  suc- 
cessful and  glorious  termination  in  1815,  of  the  war  for  the 
maintenance  of  European  national  independence,  left  Great 
Britain  in  possession  of  several  of  her  maritime  conquests, 
islands,  or  districts  upon  the  sea-coasts,  which  had  been  ori- 
ginally colonised,  or  subsequently  acquired  and  possessed  for 
long  periods  by  other  European  nations.  At  the  time  these 
conquests  were  made,  the  internal  private  laws  and  usages  of 
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flie  inhabitants  were  usually  reserved  to  them  entire ;  and  to 
enable  them  to  discharge  their  professional  duties  in  the  pos- 
sessions thus  acquired,  as  judges,  barristers,  or  advocates,  a 
certain  portion  of  British  lawyers  were  required  to  make 
themselves  acquainted  with  the  laws  of  Spain,  France,  and 
Holland.  In  this  way,  also,  the  occurrence  of  cases  in  which 
there  was  a  conflictus  legum,  became  more  frequent.  And 
from  his  long  colonial  experience  and  observation  of  the  events 
here  alluded  to,  and  their  consequences,  Mr.  Burge  appears 
to  have  been  led  to  devote  his  attention  to  this  subject ;  and 
possessing,  at  the  same  time,  access  to  all  the  information  to 
be  derived  from  state  documents,  produced  in  1838  his  ^^  Com- 
mentaries on  Colonial  and  Foreign  Laws,"  in  4  vols,  royal 
8va ;  a  most  valuable  work,  and  most  interesting  and  useful 
to  all  persons  concerned  in,  or  connected  with,  the  colonial 
dependencies  of  Britain. 

We  have  already  seen,  that  from  the  operation  of  particular 
causes,  chiefly  in  France,  Holland,  and  Germany,  during  the 
sixteenth,  seventeenth,  and  eighteenth  centuries,  till  towards 
the  dose  of  last  century,  the  legal  doctrines  involved,  or  sap- 
posed  to  be  involved,  in  cases  arising  from  the  conflictus 
kgum,  underwent  an  earlier  discussion,  than  might  otherwise 
have  been  expected.  And  the  works  left  by  the  authors  who 
wrote  on  this  subject  during  these  ages,  exhibit  great  in- 
genuity and  acuteness.  But  the  correctness  and  soundness 
of  these  views  are  more  questionable. 

This  is  noticed,  first,  by  Mr.  Justice  Story,  and  afterwards 
by  Mr.  Burge ;  and  the  contradictions  among  these  different 
writers  are  distinctly  pointed  out.  But  both  these  writers 
seem  to  have  thought  it  unnecessary  to  discuss  minutely  the 
foundation  of  the  mode  of  investigation  adopted  by  the  Con- 
tinental jurists.  And  without  entering  on  such  a  wide  field 
of  controversy,  Mr.  Justice  Story,  in  particular,  appears  to 
have  aimed  at  the  attainment  of  the  object  in  view,  by  clas- 
sifying the  cases  or  questions,  which  it  was  held  the  province 
of  these  laws,  as  being  personal  or  real,  or  mixed,  to  decide ; 
and  to  adopt,  for  that  purpose,  principles  from  other  sources, 
chiefly  those  which  had  been  recognised  by  judicial  deter- 
minations in  different  countries.     But,  after  remarking  the 
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unsatisfactory  nature  of  the  reasonings  of  the  Continental 
writers,  it  would,  perhaps,  have  been  as  well,  had  both  of 
these  late  writers  rested  their  doctrines  less  upon  the  works 
of  these  Continental  jurists,  as  valid  authorities,  and  not 
selected  definitions  and  principles  from  these  works. 

In  1841,  Dr.  Schseffiier  published  at  Frankfort-on-the- 
Main  a  work  entitled  "  Entwicklung  des  Intemationalen 
Privatrechts,"  Development  of  Private  International  Law, 
in  which  he  differs  from  Mr.  Justice  Story,  so  far  as  the 
latter  founds,  at  all,  upon  the  Continental  authorities  of  the 
seventeenth  and  eighteenth  centuries.  But  this  objection  is 
only  partially  applicable ;  for  Mr.  Justice  Story  does  not 
found  solely  upon  the  works  of  these  jurists  as  authorities ; 
and  points  out  other  and  better  founded  principles  for  the 
solution  of  the  questions  arising  from  the  Conflictus  Legum. 
Dr.  Schsefiher,  however,  states  another  objection  to  the 
doctrine  of  Mr.  Justice  Story,  for  which  there  is,  perhaps, 
more  foundation,  and  which  we  shall  afterwards  consider ;  — 
that  the  Comitas  Gentium,  or  Convenance  r^iproque,  is 
too  general  and  vague  a  notion,  to  be  the  foundation  of 
a  perfect  right,  or  of  compulsory  law  ;  and  that  accordingly 
jurists  and  courts  of  justice  have  rarely  taken  it  as  the  basis 
of  their  decisions.  We  now  come  to  the  very  learned  work 
of  Dr.  Foelix,  published  at  Paris  in  1843,  entitled  "Traits 
du  Droit  International  Priv^,  ou  du  Conflit  des  Loix  de 
diff^rentes  Nations  en  Matidre  de  Droit  Priv^,"  in  8vo.  1843. 
In  this  work  Dr.  Foelix,  who,  we  are  informed,  is  a  German 
by  birth,  and  now  a  distinguished  advocate  a  la  Cour 
Royal  de  Paris,  considers  chiefly,  if  not  solely,  the  Conflictus 
Legum  arising  from  differences  in  the  laws  of  different 
nations,  which  alone  are  international  questions,  distinguishing 
this  department  of  international  law  from  the  questions  and 
doctrine  of  the  Conflictus  Legum  arising  between  subjects 
of  the  same  state,  which  are,  of  course,  entirely  regulat^  by 
the  internal  jurisprudence,  commonly,  though  inaccurately, 
called  the  Municipal  Law  of  a  country.  And  this  treatise 
is,  indeed,  a  superior  production,  not  only  as  a  work  of 
scientific  arrangement,  simple,  yet  profound,  but  also  a  work 
valuable  in  practice,  as  exhibitin    in  detail  the  mode  in  whidi 
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tlie  questions  arieing  from  the  Coiifl ictus  Legiim  Ijctween 
the  inhabitants  of  different  countries  arc  decided  by  the  Codes, 
statutes,  ordinanceB,  and  judicial  determination  a  of  these 
countries.  With  all  its  merits,  however,  we  arc  still  inclined 
to  think  that,  in  this  treatise,  Dr.  Foulix  rests  too  much  on 
the  Continental  writers  on  the  Conflictus  Legum  of  the  seven- 
teenth and  eighteenth  centuries  as  valid  authorities,  or  as 
conducting,  in  consistency  with  sound  legal  principle,  by  ac- 
curate induction,  to  satisfactory  results.  At  the  same  time  it 
was  natural  enough  for  Dn  Fo^lix,  as  a  French  lawyer,  to  be 
influenced  by  such  great  French  authorities  before  him,  as 
Merlin  in  his  ''Repertoire"  and  "  Questions  dc  Droit,"  and  as 
Toullier  and  Duvergier  in  their  "  Droit  Civil  Francois  suivant 
rOrdre  du  Code,''  in  still  referring  to  the  works  of  those  jurists 
of  the  seventeenth  and  eighteenth  centuries  as  authorities  for 
the  adoption  of  the  Personalite  et  Rcalite  des  Loix,  as  afford- 
ing or  capable  of  affording  a  satisfactory  solution  of  the  ques- 
tions emerging  from  the  Conilicius  Legum,  And  it  is  not  easy 
for  the  lawyers  of  a  foreign  country  to  form  a  correct  opinion, 
of  the  conduct  of  the  lawyers  of  another  country  in  treating 
such  a  matter.  Nevertheless,  having  never  l»eeu  convinced 
by  the  mode  of  reasoning  adopted  by  the  Continental  jurists 
of  the  seventeenth  and  eighteenth  centuries,  who  Avrote  on  the 
Conflictus  Legum,  we  were  pleased  to  find  its  erroneous 
nature  exposed  in  that  country,  m  wliieh  it  seems  to  have 
had  its  origin,  by  an  acute  and  [irofound,  though  not,  perhaps, 
ail  equally  luminous  writer  —  M.  Mailher  de  Chassat,  ancien 
nmgistrat,  et  avocat  i  la  Cour  Royale  de  Paris,  in  his  "  Traitfi 
des  Statuts,"  published  at  Paris  iu  1843. 

Long  after  it  was  united  under  one  King,  France  con- 
tinned  to  be  divided  into  a  number  of  provinces  and  cities, 
each  of  which  had  a  kind  of  subordinate  sovereignty,  a  sort 
of  supreme  lueal  or  territorial  jurisdiction,  apparently  inde* 
pendent  of  the  legislative  power  of  the  kingdom,  in  the 
administration  of  the  common  consuetudinaiy  law*  The 
crown,  from  time  to  time,  caused  to  be  prepared,  and  issued, 
ordinances  possessing  legislative  authority.  But  these  ordi- 
nances related  chiefly  to  affairs  of  state,  such  as  finance,  tax- 
ation! &c.,    or  were  confined  to   particular  branches  of  the 
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juriqnnxdexioe  of  the  country)  Buch  as  the  Ordonnaaoe  du 
Commerce  of  1673,  uid  the  Ordonnance  de  la  Marine  of 
1661.  But  the  ancient  usages  of  the  provinces  and  laiger 
dtieS)  whidi,  though  united  under  one  great  head^  were  as 
yet  not  half  amslgamated  into  one  nation,  were  left  almost 
entire,  to  regulate  the  greatest  part  of  the  private  rights  of 
individuals.  In  these  numerous  coutumes  of  provinces  and 
cities,  such  as  the  coutumes  de  Bretagne,  de  Picardie,  de 
Normandie,  de  Bourgogne,  de  Lorraine,  d'Orl^ans,  de  Paris, 
de  Chartres,  de  Marseilles,  d'Anjou,  de  Bourdeaux,  de  la 
Bodielle,  de  Toulouse,  de  Tours,  de  Troyes,  the  differences 
were  great  and  frequent.  And,  puzzled  with  the  Confiictus, 
or  CoUisio  Legum,  thence  arising,  many  of  the  most  eminent 
lawyers  of  France,  during  the  seventeenth  and  eighteendi 
centuries,  appear,  with  the  best  intentions,  to  have  endea- 
voured to  reconcile,  or,  at  least,  to  discover,  valid  legal  prin- 
ciples upon  which  the  coutume  of  one  province  or  city 
should  be  held  to  prevail  over  that  of  anodier.  These  prin- 
ciples they  seem  to  have  thought,  they  could  find,  in  the  na- 
ture of  the  laws  and  usages  themsdves.  They  accordingly 
divided  laws  into  personal,  real,  and  mixed ;  which  last  were 
held  to  be  in  some  respects  personal,  in  other  respects  real ; 
with  the  view  of  determining  which  local  law  or  usage  should 
give  place,  and  which  should  prevaiL  Nor  does  it  appear 
the  magistrates,  or  judges,  and  lawyers,  of  the  provincial 
courts  of  France,  were  to  blame,  but,  rather,  that  they 
deserved  praise,  for  thus  endeavouring  to  supply  the  defect  in 
the  intimacy  of  the  union,  by  which  the  different  provinces 
and  cities  of  France  had  been  combined  into  one  kingdom, 
and  to  establish,  individually,  greater  uniformity  in  the  admi- 
nistration of  the  common  or  consuetudinary  law  throughout 
the  country.  The  laudable  example,  too,  thus  set  by  the 
lawyers  of  France,  appears,  from  the  works  before  men- 
tioned, to  have  been  followed  by  the  lawyers  of  the  United 
Provinces  and  Germany. 

But,  although  their  object  was  laudable,  the  Continental 
jurists  in  this  department  do  not  appear  to  have  adopted  the 
proper  mode  for  attaining  that  object.  They  do  not  appear 
to  have  got  upon  the  road,  whidi  was  to  lead  to  the  discovezy. 
of  the  truth.     Indeed,  it  seems  questionable  whether  person- 
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aliiy  or  reality  can  be,  logically,  or  consietently  witli  correct 
legal  principle,  pretlicated  of  laws-  A^  applicahlc  to  mao- 
Idnd^  Uw8  are  the  rules  by  which  the  conduct  of  men,  either 
in  their  private  capacity  as  iDdividuals,  or  in  their  political 
capacity  as  nations  or  independent  states,  h,  or  ought  to  be, 
regulated  and  determined  in  their  mutual  intercourse  with 
each  other.  There  are  no  human  laws  relating  solely  and 
exclusively  to  tilings,  or  external  material  objects,  moveable 
or  imnioveable,  unconnected  with  persons.  Agreeably  to 
the  doctrine  of  the  Roman  lawyer*^,  rights  are  correctly 
enough  divided  into  persooal  and  real.  By  the  former  are 
understood,  beside  the  right  to  the  safety,  integrity,  and 
seoiuity  of  the  person  holding  the  right,  certnin  particular 
powers  of  control  over  the  persons,  or,  at  least,  over  the  ac- 
tions, of  other  particular  persons,  advereus  Bingulofi,  whether 
with  reference  to  external  things  or  material  objects,  viz, 
jus  ad  rem^  as  in  the  important  contmcts  of  sale  or  lease,  or 
with  reference  to  other  persons,  or  the  incorporeal  attributes 
of  persons,  such  as  the  domestic  relations  of  family  and 
kindred,  the  social  status  of  the  individual,  or  his  character 
or  reputation  in  civil  society.  By  the  latter  ai^  understood 
certain  particular  powers  of  control,  use,  enjoyment,  trans- 
ference, and  disposal,  adcersus  omnes^  over  external  things  or 
material  objects  moveable  or  immoveable,  to  the  exclusion  of 
all  other  persons,  viz*  jus  in  re,  such  as  the  real  rights  of 
property,  hypothec,  lien,  pledge,  and  praedlal  servitude.  But 
independently  of  the  incompleteness,  if  not  absurdity,  of  a 
division  of  laws  into  personal  and  real,  when  there  must  be 
admitted  a  third  head  of  the  division,  riz,  mixed,  as  to  which 
it  is  impracticable  to  decide  whether  they  are  either  personal 
or  real,  except  inasmuch  as  the  one  quality  or  the  other  may 
seem  to  predominate  or  preponderate,  it  does  not  appear 
how  any  thing  could  reasonably  be  expected  to  be  found  iu 
the  quality  of  laws  as  being  personal,  or  real,  or  pailly  both, 
which  could  give  to  them  any  preferable  station,  any  power, 
authority,  or  validity,  the  one  over  the  other,  beyond  the 
territory  and  community,  in  or  for  which  they  had  been 
enacted  or  had  grown  up,  such  as  to  have  a  controlling  and 
binding  force  in  another  and  foreign  state. 
Xn  the  internal  goyenunent  of  a  country^  united  under  one 
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great  head,  but  diyided  into  provinces  or  smaller  states,  in 
other  respects  independent,  such  as  France  was  during  the 
sixteenth,  seventeenth,  and  earlier  part  of  the  eighteenth 
century,  or  such  as  the  United  States  of  North  America  now 
are,  effect  might,  or  may,  perhaps,  be  given  to  such  distinc- 
tive qualities  in  law,  through  the  direct  or  indirect  instru- 
mentality and  exercise  of  the  sovereign  power,  either  in  the 
shape  of  a  representative  central  legblative  assembly,  or  in 
the  shape  of  a  supreme  court  of  law.     But  in  questions,  aris- 
ing out  of  a  Conflictus  Legum  between  the  citizens  or  subjects 
of  separate  and  independent  states,  we  could  never  see,  how 
the  personality  or  r^alit^  of  laws  could  afford  any  rational 
ground  for  maintaining,  that  the  law  of  the  one  country  ought 
to  prevail  over  the  law  of  the  other  independent  state.    And, 
although  his  language  be  strong,  we  concur  with  M.  Mailher 
de  Cbassat  in  the  following  conclusion,  to  which  he  comes  at 
the  close  of  the  second  chapter  of  the  preliminary  title  of  hi§' 
first  book :  —  "It  was,   then,   as   ridiculous  (derisoire)   as 
absurd,  to  undertake  to  resolve  the  questions  which  arise 
from  the  conflict  of  statutes  or  laws,  that  is  to  say,  of  the 
power  of  the  respective  authority  of  each  of  them,  by  the 
mixture  of  the  matters  which  they  had  for  their  object     It 
was  to  attempt  to  measure  the  power  of  the  law  by  the  very 
object  to  which  it  is  applicable,  to  limit  the  moral  authority, 
which  constitutes  all  its  force,  by  the  matter  upon  which  it  is 
exercised.     Reason  loudly  condemned  such  an  attempt ;  for 
the  law,  having  gone  astray  amidst  discussions  as  empty  as 
subtle,  abandoned  the  great  interests,  which  it  was  chained  to 
govern  and  to  regulate  according  to  general  views  of  the 
public  welfare,  to  the  cavils  or  sophistical  arguments  of  the 
imderstanding,  to  individual  caprice,  and  then  to  formidable 
abuses." 

On  the  other  hand,  we  cannot  altogether  agree  with 
M.  Mailher  de  Chassat,  in  ascribing  entirely  to  the  French 
Bevolution  the  origin  of  more  sound  views  in  the  department 
of  law,  which  is  embraced  by  the  Conflictus  Legum,  or  in  the 
terms  which  he  substitutes  for  personalite  et  realite^  viz.  na^ 
tionalite  et  souverainete.  We  are  well  aware,  that  one  of 
the  beneficial  consequences  of  the  French  Bevolution  to 
France  itself,  waa  the  more  complete  imion  of  the  diflSscent 
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provinoes,  and  the  aiiialgaiiiaticm  of  her  popoktion  under  a 
rtrong  sovereign  power.  We  are  also  aware  that,  in  the 
latter  part  of  the  last,  and  at  the  ccHnmenoement  of  the 
IMresent  century,  there  arose  in  France  a  succession  of  able 
and  excellent  lawyers,  who  perceived  the  advantage,  and  had 
the  industry  and  talents  to  digest  a  set  of  codes,  establishing 
one  uniform  system  of  internal  jurisprudence  throughout  the 
whole  country.  And  while  we  are  called  upon  so  frequently 
to  express  our  disi^probation  of  the  conduct  of  Napoleon,  in 
the  abuse  of  his  great  talents,  of  his  military  successes,  and  of 
his  consequent  power,  we  willingly  make  an  exception  on 
this  occasion,  and  cheerfully  admit  that  in  this  department, 
his  ambition  and  energy,  guided  by  Portalis,  took  the  right 
direction,  and  hastened  the  accomplishment  of  the  event, 
which  had  been  previously  contemplated,  so  as  to  give  him  a 
claim  to  the  eulogy  pronounced  by  the  eloquent  historian  of 
the  Decline  and  Fall  of  the  Boman  Empire  on  the  Emperor 
Justinian: — "  The  vain  titles  of  the  victories  of  Justinian 
Mre  crumbled  into  dust ;  but  the  name  of  the  L^slator  is 
inscribed  on  a  fidr  and  everlasting  monument.'' 

But  while  the  establishment  throughout  the  country  of  a 
uniform  system  of  national  jurisprudence  conferred  such 
great  benefits  on  the  population  of  France,  other  countries, 
kingdoms,  and  states  in  Europe  had  not  suffered  so  much 
frcMn  being  composed  of  separate  provinces,  differing  in  their 
laws  and  customs,  and  possessing  a  sort  of  independent  juris^ 
diction ;  and,  consequentiy,  such  kingdoms  and  states  neither 
required,  nor  could  benefit  by,  such  a  change  in  their  in- 
ternal jurisprudence,  as  that  which  was  effected  in  France, 
some  years  afW  the  Revolution,  though  perhaps  not  alto- 
gether completed  at  this  day.  And  even  in  France,  this 
internal  amalgamation  and  combination  of  laws  and  usages 
into  one  uniform  system,  merely  tended  to  diminish  the 
number  and  frequency  of  the  cases  in  which  a  confUctus  kgum 
took  place.  It  did  not  reduce  the  number,  or  simplify  the 
nature  of  the  questions,  which  are  properly  international,  or 
arise  between  the  individual  citizens  or  subjects  of  separate 
independent  states.  And  accordingly,  Mr.  Justice  Story  and 
Mr*  Burge,  when  they  do  not  rely  upon  the  authority  of  the 
continental  writers  on  the  conflictus  kffum,  from  Dumoulin 
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and  Bodenbmg  to  Hertius  Huber,  and  BouUenoia,  seem  ohiefly 
to  direct  their  attention  to  the  ascertiunment  of  the  cases  in 
which  an  international  eof^ictu$  Ugum  may^  or  usually  does» 
take  place,  and  to  the  application  of  oUierwise  generally 
recognised  legal  principles  to  the  solution  of  these  questions. 

For  the  personality  and  reality  of  laws,  M.  Mailher  de 
Chassat  substitutes,  in  his  late  Treatise,  nationality  et  souye- 
rainet^ ;  and,  doubtless,  nationality  and  sovereignty  are  the 
two  great  elements  of  international  law.  But,  in  endear 
▼curing  to  solve  the  questions  arising  from  the  eof^etuM 
leffum  between  the  citizens  or  subjects  of  different  independent 
states,  it  seems  better,  as  in  the  common  law  or  internal 
private  jiuisprudence  of  a  nation,  as  well  as  in  the  law  of 
nations  in  their  intercourse  as  such,  or  in  their  corporate 
capacity,  to  consider  the  constitution  of  the  human  frame 
generally,  mental  and  corporeal,  the  circumstances  in  which 
mankind  are  placed  on  this  earth,  and  the  events  which  take 
place  around  them.  The  following  are,  obviously,  the  more 
important:  the  mode  in  which  the  species  is  perpetuated, 
and  the  thence  resulting  relations  of  family,  kindred,  and 
succession ;  the  birth-place  and  the  place  of  residence  of  the 
individual,  and  his  locomotion  by  land  or  sea ;  the  dividon 
of  mankind,  from  difference  of  race,  seas,  mountains,  and 
other  causes,  into  separate  tribes  or  nations,  each  occupying 
a  particular  territory  or  domain,  with  an  exclusive  juris- 
diction over  things  immoveable,  and  each  constituting  a 
separate  independent  sovereign  state;  the  internal  arrange* 
ments  of  these  states,  for  their  government,  the  legislative, 
the  judicial,  and  the  executive  and  administrative  powers, 
the  public  constitutional  law  of  the  state,  and  the  private 
jurisprudence  of  the  nation;  the  external  intercourse  of 
nations  with  each  other ;  the  differences^in  the  temperature 
of  climates;  the  differences  in  the  produce  of  different 
countries,  natural  or  indigenous,  or  industrial;  the  differ* 
ences  in  the  description  and  advancement  of  the  industry  of 
different  nations ;  the  consequent  exchange  of  commodities, 
or  commerce. 

Under  these  various  circumstances  and  conditions  or  events, 
there  are  perceived  to  arise  various  juridical  relations,  justi- 
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fying  and  requiring  the  application  and  use  of  physical  force, 
—  views  and  feelings  of  justice,  reciprocity,  and  general  ex- 
pediency. These  juridical  relations,  as  formerly  observed, 
have  b^n  classed  by  jurists  under  a  few  heads,  or  maxims^ 
such  as  ^'neminem  laedere,  suum  cuique  tribuere,  pacta 
servare,  prsedata  aut  abrepta  restituere,  damna  resarcire,  non 
alteii  fiicere  quod  non  tibi  fieri  velis,  non  ab  aliis  tibi  po- 
stulare  aut  posuere  quod  non  aliis  tribuis ;  "  and  in  reviewing 
in  succession  these  circumstances  and  conditions,  or  events, 
or  combinations  of  facts,  in  the  intercourse  of  the  individuals 
of  different  nations,  in  which  a  "  conflictus  legum  "  usually 
occurs,  and  in  applying  to  that  collision  the  legal  principles 
just  referred  to,  we  apprehend  we  shall  arrive  at  a  more  sound 
and  satisfactory  solution  of  the  questions,  either  as  a  part  of 
the  municipal  or  internal  jurisprudence  of  each  particular 
state,  or  as  a  part  of  private  international  law,  such  as  has 
been,  or  ought  to  be,  recognised  by  the  usage  and  practice  of 
dviHsed  sovereign  states.  - 

These  views  we  shall  endeavour  to  follow  out  in  another 
article ;  inquiring,  at  the  same  time,  whether  Private  Inter- 
national Law  rests  entirely  on  the  **comitas  gentium,**  or 
'^convenance  reciproque,**  according  to  the  system  of  Dr. 
Foelix ;  or  whether  it  does  not  rest  on  a  higher  principle, 
which  in  certain  cases  justifies  the  use  of  physical  force,  in- 
dependently of  human  legislation,  or  of  positive  law,  consti- 
tuted by  express  convention  or  long  established  usage. 
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ART.  Vn— GENERAL  BE6ISTRY. 
Society  for  Promoting  the  Amendment  of  the  Law. 


COMMITTEE  ON  THE  LAW  OF  PROPERTY. 
The  following  reference  was  made  to  this  Committee, — 

**  To  consider  the  propriety  of  establishing  a  General  Register  of  Deeds  and 
Instruments  affecting  Real  Property.*' 

THE  FIRST  REPORT. 

The  question  of  the  propriety  of  establishing  a  general 
register  of  instruments  affecting  real  property  is»  perhaps,  the 
most  important  one  which,  at  the  present  stage  in  the  course 
of  Law  Keform,  could  have  been  referred  to  this  Committee* 
The  subject  derives  this  peculiar  importance,  independently 
of  the  gredt  benefits  which  are  expected  to  result  directly 
from  the  measure  itself,  from  the  consideration  that  there  are 
several  extensive  heads  of  Chancery  law  standing  in  great 
need  of  some  improvement,  (suck  as  the  doctrine  of  Notice, 
the  rules  as  to  the  Priorities  of  Incumbrancers,  and,  in  short, 
the  whole  system  of  Trusts  and  Equitable  Interests,)  for 
which  no  sound  principle  of  amendment  can  be  fixed  upon 
until  the  question  of  registration  or  no  registration  is  settled. 

The  general  policy  of  a  register  in  the  abstract  has  for- 
tunately been  for  many  years  the  subject  of  frequent  and  able 
discussion  both  in  professional  circles  and  before  the  public 
Nearly  every  argument  and  fact  of  any  importance,  and  much 
of  valuable  authority  and  opinion  will  be  found  in  the  ela- 
borate Second  Report  of  the  Heal  Property  Commissioners 
and  its  voluminous  appendix  of  evidence,  and  in  the  Report 
from  the  Select  Committee  of  the  House  of  Commons  on  a 
General  Register,  appointed  in  1832 ;  so  that  a  very  brief 
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allusioin  to  the  principal  benefits  and  eyils  which  have  been 
Boppoeed  to  be  necessarily  incident  to  the  general  scheme  of  a 
x^^ister  will  be  sufficient  in  this  place.  The  principle  and 
details  of  the  plan  which  may  be  thought  best  fitted  for  adop*- 
tion^  haying  regard  to  the  existing  laws  aud  habits  of  this 
country^  will  require  more  particular  attention. 

The  evils  which  a  General  Bister  is  expected  to  remedy 
ttre,  firstly,  the  frauds  and  losses  to  winch  purchasers,  mort- 
gagees, and  others,  are  actually  exposed  under  the  existing 
system,  and  from  which  no  amount  of  precaution  can  effec- 
tually protect  them;  and,  secondly,  the  great  delay  and  exr 
pense  which  are  necessarily  incurred  on  the  occasion  of  almost 
every  transaction  affecting  real  property  for  the  purpose  of 
approximating  to  that  security  which,  it  is  alleged,  would  be 
attainable  with  absolute  certainty,  and  at  a  comparatively 
small  expense,  imder  a  good  system  of  r^istration. 

It  has  been  asserted  by  many  opponents  of  the  plan  that, 
in  fiu^t,  whatever  may  be  the  intricacy  or  expense  of  the 
[uresent  system,  it  does  substantially  afford  all  the  security 
that  can  be  dewed  to  persons  using  ordinary  care  and  dili- 
gence, and  that  very  few  cases  of  actual  fraud,  or  of  fabricated 
titles,  occur  in  practice.  Now,  though  it  may  be  true  that 
colourable  titles  are  seldom  got  up  with  success  by  persons 
having  no  connection,  or  pretence  of  connection,  with  the 
estates  in  iijuestion,  it  is  certainly  not  true  that  frauds  are  not 
frequently  committed  by  persons  who  have,  or  have  had  some 
estate  or  interest  in  the  lands  they  profess  to  dispose  of,  but 
who  succeed  in  making  out  an  apparent  title,  more  beneficial 
than,  or  different  from,  the  true  one.  The  extensive  heads 
in  the  books, — '*  Of  Priorities  among  Incumbrancers,"  "  Of 
Notice,"  *'  Of  Constructive  Notice,"  "  Of  Tacking  and  Mar- 
49halling  Securities,"  '^  Of  Protection  through  the  Legal 
Estate,"  and  others  of  the  like  nature, —  mtc  sufficient  proof 
that  frauds  of  this  kind  have  been  by  no  means  unfrequent. 
And  it  cannot  be  doubted  that  the  cases  in  which  frauds  have 
been  committed,  and  which,  for  various  reasons,  (such  as  the 
deamess  of  the  law  applicable  to  the  particular  case,  or  the 
<nrcumstance6  of  the  parties  entitled  to  relief  or  agamst  whom 
xelief  was  to  be  sought,)  have  never  been  brought  into  court, 
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mast  have  been  hx  more  mmieroas  tfaan  tiioee  whuah  hay^ 
been  actnally  ^ied  and  reputed. 

The  eyil  of  firaud  actually  oonnmtted  is,  however,  far  lees 
than  that  of  expense  incurred,  and  necesearily  incurred,  m 
every  caee,  for  the  purpose  of  obtaining  somethii^  like  a 
reasonable  assurance  against  the  consequences  of  posuble 
firaod  or  miMake.  The  enonnoos  expenses  which  are  daily 
incurred  in  sales  and  mortgages  for  the  purpose  of  enaUing 
a  purchaser  or  mortgagee  to  make,  and  a  Tendor  or  mortgage 
to  satisfy,  diese  requisitions,  which  would  never  be  necessary 
under  a  general  rq^istry  ci  tide,  have  been  often  dwdt  upcm, 
and  need  now  be  only  alluded  to.  In  the  words  of  the  Real 
Property  Commissioners,  —  <<  A  very  inadequate  estimate 
will  be  formed  of  the  evils  of  the  present  system  tram  merely 
considering  tiie  cases  in  whidi  a  loss  actually  does  arise  to 
purchasers  or  mor^agees  fnm  titles  proving  defective  in 
consequence  of  the  suppresdon  of  deeds.  It  is  a  consider- 
ation of  the  greatest  importance,  and  one  which  presents  the 
existing  evil  in  tiie  strongest  light,  that  in  all  transacticms 
respecting  sales  and  mortgages  of  real  property  suppression 
of  titie  is  treated  as  a  risk  to  be  apprehended,  and  against 
which  it  is  the  duty  of  the  professional  agent  to  guard  by 
eveiy  means  in  his  power.  In  the  process  of  investigation 
which  is  instituted  as  to  the  tide,  not  only  every  document, 
the  existence  of  which  in  any  manner  i^pears,  and  whidi  by 
any  possibility  may  affect  the  tide,  is  called  for,  but  various 
collateral  sources  of  information,  existing  generally  or  in  par* 
ticular  cases,  are  resorted  to.  Inquiries  are  made  firom  the 
occupiers  of  the  lands,  and  from  persons  who  have  long  dwelt 
in  the  neighbourhood,  county  and  local  histories  are  exa- 
mined, searches  are  instituted  for  land-tax  assesfiments,  awards 
under  inclosure  bills,  grants  from  the  Crown,  grants  of  an- 
nuities, records  of  fines  and  recoveries,  enrolments  of  deed^ 
judgments  entered  up  in  the  several  courts  of  record,  secu- 
rities given  to  the  Crown,  probates  of  wills,  and  administra- 
tions, and  various  other  species  of  documents.  In  every  case 
except  where  the  property  is  too  small  to  make  risk  import- 
ant as  compared  with  present  expense,  investigations  of  this 
nature  are  prosecuted  to  a  great  extent,  and  they  occasion  a 
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6(»iaid6niUe  portion  of  the  delay  and  expense  which  are  felt 
to  be  the  great  eyils  now  atten^ng  the  transfer  of  real  pro- 
perty." 

Ytom  this  greater  or  less  insecurity  of  aU  titles  to  land, 
and  the  certainty  that  every  pnrohaeer^  by  signing  his  oon- 
traoty  undertakes  either  to  waive  his  right  of  having  any 
seeority  at  all,  or  to  incnr  a  great  bnt  indeterminate  expense 
in  seeking  such  an  a{^roximation  to  security  as  the  present 
system  idlows,  it  results  that  the  market  values  of  estates  are 
deteriorated  in  an  inverse  ratio  to  th«r  magnitude,  titles 
defective  in  point  of  evidence  but  safe  to  hold,  are  rendered 
unmarketable,  except  under  most  depreciating  conditions  of 
sale,  and  small  estates  are  unsaleable  from  the  mere  dispro^ 
portion  between  their  value  and  the  expenses  of  the  trans^ 
action.  It  is  not  fair,  therefore,  to  represent  the  plan  of  a 
register  as  necessarily  involving  an  addition  to  the  present 
expenses  attending  the  transfer  of  estates.  On  the  contrary, 
it  ^is  probable  that  the  saving  effected  in  the  expenses  of 
making  out  and  investigating  titles  will  many  times  exceed 
the  total  cost  of  the  registry  establishment. 

Among  the  minor  advantages  of  a  register  may  be  men- 
tioned the  securing  of  evidences  of  title  firom  loss  and  spdi- 
f^on,  and  the  extinction  of  all  the  embarrassments,  now  of 
sudi  frequent  occurrence,  with  regard  to  the  production  and 
ihe  custody  of  title-deeds.  Provisions  might  readily  be 
framed  which  would  greatly  encourage  the  use  of  concise 
forms  of  conveyance,  and  the  effect  of  the  system,  after  it 
had  been  for  some  years  in  operation,  in  rendering  covenants 
for  title  unnecessary,  would  frurther  promote  the  same  end. 

The  greater  part  of  the  objections  which  have  been  ndsed 
to  the  measure,  appear  to  have  been  founded  on  the  operation 
of  the  registers  now  existing  in  Middlesex  and  Yorkshire. 
But  to  rely  on  the  working  of  those  registers  as  affording  any 
evidence  against  the  prindple  of  registration  is  to  confound 
words  with  things,  since  nothing  could  be  worse  devised  than 
the  phyoi  of  those  roisters,  or  more  unlike  the  schemes  which 
we  are  about  to  consider. 

Of  die  other  objections  which  have  been  ndsed  to  a  re- 
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gister,  the  principal  are  founded  on  ap^benakms  <^  improper 
disclosure  of  titles^  delay,  and  expense. 

1.  The  objection  that  a  roister  would  occasion  an  im- 
proper disclosure  of  private  afiUrs  is  condusively  ttnswered 
by  the  observation  that  though  the  design  of  a  raster  is  to 
secure  the  fullest  disclosure  to  parties  actually  intending  to 
deal  with  an  estate,  disclosure  to  any  other  persons  is  no 
more  a  part  of  the  plan  or  a  necessary  consequence  of  it  than 
it  is  of  the  existing  system.  The  Bavarian  register  excludes 
all  inquiries  imauthorised  by  the  roistered  owner,  and  LfOrd 
Campbell's  biU  contains  provisions  to  the  same  effect^  which 
we  have  no  doubt  would  secure  the  end  proposed.  These 
provisions  may,  perhaps,  be  desirable  for  the  purpose  of 
allaying  the  fears  of  publicity  which  many  persons  entertain, 
but  it  is  to  be  observed  that  there  are  opinions  of  great  weight 
to  the  effect  that  no  disclosure  of  the  state  of  a  man^s  title 
can  be  improper,  at  least  under  a  raster  which  has  been  for 
some  time  in  operation,  for  then  we  confidently  expect  that 
the  distinction  between  what  are  called  holding  and  market- 
able titles  will  have  ceased  to  exist,  and  every  just  title  will 
also  be  a  strictly  legal  one.  In  the  mean  time  the  register 
will,  of  course,  contain  no  notice  of  defects  at  present  in  ex- 
istence. That  the  fear  of  publicity  is  by  no  means  universal 
even  among  the  members  of  that  class  on  whose  behalf  the 
objection  is  mainly  urged,  will  appear  from  the  answer  which 
was  received  by  the  Commissioners  to  the  following  question, 
circulated  with  two  others  among  the  bankers  and  merchants 
of  London, — "  Do  you  oensider  that  the  disclosure  which  an 
open  register  would  afford  of  mortgages  and  incumbrances 
would  be  productive  of  more  evil  or  good?" 

Answer — (signed  by  Humphrey  St.  John  Mildmay ;  John 
Cockerell ;  Thomas  Wilson  and  Co. ;  Samuel  Drewe  and  Co. ; 
William  Ward;  George  W.  Norman;  A.  Lewis  Gower; 
Fletcher,  Alexander  and  Co.;  Smith,  Payne,  and  Smiths; 
Jones,  Lloyd,  and  Co. ;  Grote,  Prescott,  and  Co. ;  Williams^ 
Deacon,  and  Co.;  Bobarts,  Curtis,  and  Co.;  T.  A.  Curtis; 
J.  Thompson,  S.  Bouar  and  Co.;  J..  Horsley  Palmer;  John 
Rae  Reid;  J.  O.  Hanson;  C.  BuUer;  W.  Thompson; 
J.  B.  Heath ;  Masterman  and  Co. ;  Barnard,  Dimsdales,  and 
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Co.) — ^*  We  iktivk,  upon  general  groundB,  that  any  mieasure 
which  tends  to  prevent  misconception^  and  to  secure  accurate 
information  respecting  the  circumstances  and  property  of 
commercial  men^  must,  on  the  whole,  produce  more  good  than 
evil;  nor  do  we  see  reason  to  apprehend  any  serious  mischief 
firom  the  disclosure  which  an  open  registry  would  afford  of 
mortgages  and  incumbrances,  inasmuch  as  we  are  certain  that 
more  mischief  arises  in  the  mercantile  world  from  false  ap^ 
pearaoces  of  property,  imd  erroneous  impressions  as  to  the 
real  cticumstances  of  parties  than  from  any  other  cause 
whatever." 

The  apprehensions  of  delay  and  expense  have  been  ahready 
aittwered  in  considering  die  advantages  of  the  plan,  for  in  our 
estimate  of  the  effect  of  a  register,  the  most  important  ad- 
vantage to  be  derived  firom  it  will  be  a  very  great  reduction 
of  the  delay  and  expense  now  necessarily  incident  to  almost 
every  dealing  with  real  property.  J£  it  is  objected  that  in  small 
properties  delay  and  expense  are  obviated  by  dispensing  with 
any  investigation  of  title  at  all,  we  answer  that  such  neglect  is 
not  only  fraught  with  the  greatest  immediate  danger,  but  in 
ahnost  every  case,  is  ultimately  the  cause  of  much  greater 
embarrassment  and  expense  than  it  originally  saved,  and, 
while  the  register  would  materially  diminish  the  delay  in 
cases  where  the  title  was  investigated,  its  existence  would  be 
no  obstacle  to  the  accepting  of  a  title  without  examination,  if 
it  were  thought  fit  to  do  so.  On  the  question  of  expense  we 
would  suggest  that  some  expedient  might  be  adopted  for  the 
pmpoee  of  relieving  small  properties  from  the  disproportionate 
charges  to  which  they  are  now  subject,  and  of  regulating  the 
costs  of  registration  to  some  extent  upon  an  ad  valorem  prin- 
ciple. But  the  expenses  of  a  register  would  not,  according 
to  the  estimate  of  the  Real  Property  Commissioners  in  1830, 
be  at  all  heavy.  They  say, — "  In  order  to  cover  the  ex- 
penses of  the  office  and  the  costs  of  registration,  we  think  the 
average  expense  of  r^istration  may  be  fairly  taken  at  S5s., 
and  the  average  costs  of  searching  the  indexes  and  obtaining 
copies  of  them  on  tiie  occasion  of  a  purchase,  at  10«."  From 
another  part  of  the  report  it  appears  that  the  estimate  of  the 
expense  of  registration  is  founded  on  the  assumption  that  the 
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average  lengtli  of  deeds  wotdd  be  forty-eight  folios^  a  high 
esthnate  even  at  that  time^ — and  that  an  office  copy  would 
be  taken.    The  expenses  consist  of — 

6«.  for  registering. 

S«.  —  postage  to  town. 

8#.  •—  offioe  copy  to  Im  aent  down  to  purcbMir. 

21.  —  postage  of  office  copy. 

7«.  -«  solicitor's  charges  for  letter  and  transmission. 

In  a  small  transaction  the  office  copy  might  be  dispensed 
wlth^  and  the  omission  of  the  charge  for  thh,  with  the  saving 
on  the  postage^  would  reduce  the  estimate  to  I4i. 

If  the  use  of  printing  and  of  maps  were  adopted^  accord* 
ing  to  a  suggestion  to  be  presently  made^  it  is  probable  that 
the  expenses  of  the  establishment  might  be  defrayed  by  the 
sale  of  office  copies  and  of  maps.  But  if  this  were  not  so, 
yet,  as  there  is  no  doubt  that,  on  an  average,  tiie  expenses 
of  dealing  with  estates  would  be  enormously  diminished  by 
the  register,  we  do  not  see  why  the  registration  and  searches 
should  not  be  made  gratuitous,  and  the  expenses  of  the  esta- 
blishment raised  by  a  general  land-tax. 

We  now  proceed  to  the  consideration  of  the  method  of 
registering  titles.  If  we  assume  that  no  material  alteration 
in  the  existing  system  of  conveyancing  is  to  be  attempted, 
and  that  the  same  deduction  and  investigation  of  title  M'e  to 
be  resorted  to  after  the  fiill  establishment  of  the  register  as 
at  present,  the  principal  questions  to  be  considered  widi 
reference  to  the  form  and  details  of  the  r^^try  will  be  the 
following !  — 

1.  Whether  the  instruments  are  to  be  registered  at  length, 
or  by  memorials ;  and,  if  at  length,  whether  the  ori^nals, 
or  copies,  should  be  deposited  at  the  office. 

2.  Whether  the  indexes  diould  be  mere  indexes  of  names  of 
persons,  or  should  contain  distinct  heads  of  reference  for 
each  estate,  or,  as  a  compromise  between  these  opposite 
principles,  whether  territorial  subdivisions  of  the  country 
into  parishes  or  other  convenient  districts  should  be  re- 
sorted to,  with  a  separate  index  of  names  to  each  district 
And  in  CQimexion  with  this  branch  of  the  subject,  it  may 
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be  oemyenient  to  consider  whether  there  should  be  a  central 
office  for  the  whole  of  England  and  Wales^  or  separate 
i^ces  for  separate  districts^  or  local  registers  in  connexion 
with  a  central  office. 

3.  On  what  principle  judgments,  wills,  and  other  sources  of 
title  affecting  lands  by  sweeping  descriptions,  or  otherwise 
without  furnishing  a  due  to  the  specific  estates  affected,  or 
which  may  operate  on  estates  acquired  at  a  future  time, 
are  to  be  indexed  in  connexion  with  a  scheme  requiring 
separate  indexes  to  each  estate. 

4.  Whether  or  not  registration  diould  be  made  as  essential 
as  execution  to  the  validity  of  documents  required  to  be 
registered ;  and  if  not,  how  far  purchasers  with  notice  imd 
▼olunteers  are  to  be  bound  by  unregistered  instruments. 

6.  Whether  it  would  be  desirable  and  possible  to  make  the 
register  available  for  the  purpose  of  receiving  and  preserv- 
ing evidence  of  matters  of  pedigree,  and  other  subjects  of 
oral  testimony. 

1.  With  respect  to  the  first  question,  we  think  it  clear  that 
instruments  should  be  registered  at  length.  The  object  is  to 
provide  a  means  of  learning  with  absolute  certainty  the  state 
of  the  title  at  any  specific  time.  A  system  of  memorials 
giving  notice  merely  of  the  existence  of  documents  by  which 
the  title  may  possibly  be  affected  would  not  do  this,  for  the 
document  memorialised  may  be  lost,  or  not  forthcoming. 
Memorials,  too,  would  occasion  much  useless  trouble  and 
expense  by  giving  rise  to  inquiries  and  searches  for  instru- 
ments which,,  when  examined,  prove  to  be  unconnected  yrith 
the  title  in  question.  By  registering  deeds  at  length  all  the 
embarrassments  which  now  frequently  arise  with  regard  to 
the  custody  and  production  of  them,  and  all  danger  of  loss 
and  suppression,  would  be  avoided.  A  prejudice  seems  to 
exist  against  the  deposit  of  the  originals.  Either  the  original 
must  be  deposited,  and  an  office  copy  given  to  the  owner  of 
the  estate,  which  copy  will  be  admissible  in  evidence,  or  the 
registered  copy  must  be  made  evidence  in  the  absence  of  the 
original ;  but  we  greatly  prefer  the  deposit  of  the  originals. 
If  the  originals  are  deposited,  some  r^ulation  will  be  expe- 
dient for  securing,  as  far  as  possible,  a  uniformity  of  sise  and 
material.    In  either  case  it  will  often  be  necessary  to  have 
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seyeral  secondary  copies  made  for  use  in  the  searching  office. 
It  will  also  be  necessary^  on  many  occasions,  to  fnmieli  office 
copies  of  re^stered  documents.  TiTith  a  yiew  to  the  ready 
and  cheap  production  of  accurate  copies,  it  has  been  sug- 
gested by  Sir  F.  Palgraye  that  all  the  entries  in  the  registers 
should  be  printed  on  the  establishment.  We  think  this  pro- 
position deserving  of  serious  consideration.  We  have  ascer- 
tained that  the  expense,  for  paper  and  print,  of  producing 
fifty  copies  of  a  large  folio  page  of  close  print  —  such  as  that 
in  which  the  "  Edinburgh  Review  "  is  printed — containing, 
on  the  average,  one  thousand  and  eighty-eight  words,  (rather 
more  than  fifteen  folios,)  would  be  5s.  7d.  In  1829,  it  ap- 
pears from  evidence  taken  by  the  Real  Property  Commission, 
the  average  length  of  deeds  in  an  extensive  London  ageUcy 
office  was  under  three  thousand  five  hundred  words ;  and  as 
the  simpler  and  smaller  transactions  in  the  country  do  not 
reach  the  London  agents,  no  doubt  the  country  average  is 
lower.  The  average  length  of  deeds  registered  in  the  Bed- 
ford Level  was,  in  1829,  lower.  This  would  give  228.  for 
the  average  cost  for  printing  fifty  copies  of  every  re^teied 
deed.  But  the  length  of  conveyancing  forms  is  now  much 
below  the  standard  of  1829,  and  the  use  of  very  concise 
forms  is  daily  gaining  ground.  The  most  important  advan- 
tages to  be  expected  from  the  use  of  printing  would  be  the 
accuracy  and  compactness  of  the  records,  and  the  facility  of 
reference.  Assuming,  with  the  Real  Property  Commis- 
sioners, that  seventy  thousand  deeds  would  be  annually  re- 
^stered,  if  as  many  as  ten  copies  of  each  deed  were  preserved 
in  the  office,  and  the  average  length  of  «ach  deed  were  four 
folio  pages,  we  should  have  annually  four  thousand  folio 
volumes  of  seven  hundred  pages  (printed  on  both  sides). 
Each  of  these  volumes,  consisting  of  substantial  paper,  would 
be  less  than  two  inches  thick ;  and  the  year's  records  might 
be  deposited  in  a  closet  of  about  eight  feet  in  each  of  its 
dimensions.  Again,  even  the  individual  entries  in  the  in- 
dexes might  be  made  by  impressions  from  types.  Several 
copies  of  the  indexes  might  be  thus  readily  provided,  so  as  to 
enable  the  several  clerks  engaged  in  searches  to  proceed 
without  mutual  interruption.  All  apprehensions  of  danger 
to  the  records  from  £re  or  tumult  might  be  completely 
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lemoTod  by  depositing  duplicates  of  all  the  documents  in 
some  distant  repository.  Again^  if  it  should  be  thought 
advisable  that  each  district  should  possess  a  roister  office 
oi  its  own^  this  object  may  be  easily  attained  in  conjunction 
with  a  central  office,  from  which  duplicates  might  issue  to 
the  several  local  registrars,  who  would  perform  the  office  of 
agents  between  the  country  solicitors  and  the  central  office. 

2.  With  respect  to  the  indexes,  a  very  little  consideration 
is  sufficient  to  show  that  an  index  of  names,  without  terri- 
torial subdivision,  is  impracticable.  In  the  Middlesex  Be* 
gistry  the  annual  entries,  in  1829,  under  the  letter  B,  were 
two  thousand ;  and,  according  to  an  estimate  made  by  the 
Beal  Property  Commissioners,  the  number  of  entries  for  all 
England  under  the  same  letter  would  be  about  eighteen 
thousand  nine  hundred.  So  that  in  fifty  years  the  entries 
among  which  a  purchaser  from  a  Mr.  Brown  would  have  to 
search  would  amount  to  nine  hundred  and  forty-five  thousand 
under  the  letter  B ;  and  of  these  fifty-five  thousand  would 
be  Browns.  The  Smiths  would  be  one  hundred  and  twenty 
thousand*  If  the  search  is  to  be  made  under  names,  it  is 
therefore  evident  that  the  country  must  be  subdivided  into 
small  districts,  with  separate  indexes,  so  as  to  keep  each 
index  within  reasonable  compass.  But,  even  then,  many 
useless  references  would  be  caused;  and  where  an  estate 
extended  over  several  districts  several  searches  would  be 
necessary.  In  order  to  eliminate  all  useless  references,  and 
to  render  one  search  sufficient  in  all  cases,  we  must  provide 
in  the  index  a  separate  head  for  each  estate.  In  other  words, 
the  index  to  the  register  must  be  a  collection  of  concise  but 
com^te  abstracts  of  all  the  registered  titles;  and  the 
business  of  the  keepers  of  the  index  will  be  merely  to  make 
additions  to  the  several  abstracts  or  heads  in  the  index,  as 
new  documents  come  in  to  be  registered.  It  is  the  want  of 
these  distinct  heads  that  renders  the  existing  registers  in  this 
country  a  nuisance  instead  of  a  benefit.  Under  a  system 
whidi  would  keep  the  title  to  each  estate  distinct,  a  search  in 
the  register  would  be  perfectly  easy  and  simple.  The  in- 
tending purchaser  would  merely  transmit  to  the  registrar  the 
particular  name  or  mark  distinguishing  the  estate  in  question, 
and  would  receive  back  a  copy  of  the  entry  in  the  index 
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relating  to  that  e6tate5  earned  back  as  fiur  as  he  might  re^ 
quire,  together  with  the  result  of  an  easy  search  in  the 
indexes  to  wills,  judgments  and  sweeping  assurances.  This 
is  the  principle  suggested  by  Mr.  Brodie  and  Mr.  Tyrrell, 
approved  by  the  Real  Property  Conmdssioners,  and  embodied 
in  the  bill  originally  proposed  in  the  House  of  Commons  by 
Lord  Campbell  in  1830,  and  now  under  the  consideration  of 
the  House  of  Lords.  This  plan  of  registration  does  not  rest 
on  speculation  merely,  but  has  been  r^ularly  applied,  during 
the  period  of  a  century,  to  all  the  tities  held  under  the  eztoi- 
sive  manor  of  Sion,  and  with  the  most  complete  success. 

A  single  office  for  the  whole  of  England  and  Wales  would 
possess  many  advantages  over  distinct  local  roisters.  The 
difficulty  and  expense  of  procuring  skilful  and  efficient  super- 
intendence, and  indeed  all  other  expenses,  would  be  much 
less  on  the  fcmner.  than  on  the  latter  plan,  and  the  great 
inconvenience  of  diversities  of  practice,  inevitably  attendant 
upon  a  system  of  independent  offices,  would  be  avoided.  The 
Real  Property  Commissioners  recommended  a  central  office 
in  1830,  when  the  present  means  of  rapid  communication 
between  distant  places  did  not  exist  At  the  present  day, 
indeed,  when  two  places  in  Yorkshire,  fifteen  miles  apart, 
may  be  more  remote  from  each  other  for  the  purposes  of 
communication  than  from  London,  a  metropolitan  office  would 
be  preferable  on  the  ground  of  expedition  alone.  Local 
offices  to  act,  at  the  option  of  parties,  as  agents  merely  for 
the  purposes  of  transmission  might,  however,  be  found  con- 
venient. 

3.  Judgments,  and  other  securities  and  charges  capable 
of  affecting  after-acquired  property,  cannot  possibly  be 
indexed  at  the  time  of  entering  them  up,  with  reference  to 
all  the  estates  which  they  may  affect ;  and  wiUs,  assignments 
by  sweeping  descriptions,  tities  of  assignees  in  bankruptcy^ 
&0.,  unless  subjected  to  regulations  which  we  think  would  be 
inconvenient  and  oppressive,  come  under  the  same  cat^^iy. 
These  must  necessarily  be  entered  in  an  alphabetical  index  of 
names;  and  some  regulations  for  shortening  the  searches, 
analogous  to  that  introduced  by  Sir  £.  Sugden  with  refisr* 
ence  to  judgments,  requiring  in  the  case  of  every  swee|dng 
security^  of  bankruptcy,  &c,  a  new  entry  ^very  five  years, 
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m^t  perhmpe  be  adopted  with  advantage.  But  provisions 
for  the  registry  of  sweepbg  assurances  would  require  to  be 
framed  with  great  cauticm  in  order  to  prevent  that  evasion  of 
the  spirit  of  the  measure  which  the  too  ready  admission  of 
sndi  documents  would  admit  of.  An  evil  of  this  kind  is  felt 
in  the  Yorkshire  registers,  where  the  officers  have  endea- 
voured to  meet  it  by  making  requisitions  with  respect  to 
the  descriptions  in  the  memorials  of  the  properties  conveyed* 
which  are  not  authorised  by  the  statutes  establishing  those 
n^gisters. 

4.  Upon  the  question  whether  registry  should  be  rendered 
essential  to  the  validity  of  the  title  to  be  registered,  there 
has  been  much  difference  of  opinion^  But  we  believe  that 
we  are  supported  by  a  great  preponderance  of  authority  in 
thinking  that  (without  interfering  with  the  jurisdiction  of 
equity  in  cases  of  actual  fraud,  as  distinguished  from  mere 
neglect  of  unrqpstered  rights)  registration  should  be  made 
4w  essential  to  the  validity  of  an  instrument  affecting  real  pro- 
perty as  signing  is  made  by  the  Statute  of  Frauds.  By  no 
other  means  can  the  regular  and  prompt  registry  of  every 
document  be  secured,  and  by  no  other  means  can  the  num- 
berless questions  which  now  arise  as  to  notice,  with  all  the 
niceties  of  actual  and  constructive  notice,  be  excluded 

5.  With  respect  to  the  use  of  the  register  as  a  means  of 
receiving  and  recording  evidence  of  matters  of  pedigree,  and 
other  subjects  of  oral  testimony,  we  are  not  prepared  with 
any  specific  recommendation,  but  merely  throw  out  the  sug* 
gestion  that  means  might  probably  be  found  for  making  the 
establishment  available  for  such  purposes. 

There  is  one  question  which,  though  it  relates  to  a  matter 
rather  of  detail  than  of  principle,  should  not  be  passed  over ; 
we  mean,  as  to  the  expediency  of  adopting  a  general  map  as 
the  foundation  of  descriptions  on  the  register.  In  their 
Second  Report,  the  Real  Property  Commissioners  state  that 
they  had  particularly  considered  the  proposal  of  adopting  a 
general  map  as  the  basis  of  a  register,  and  ^^  came  to  the  con- 
clusion that  the  preliminary  expenses  of  framing  a  general 
map,  or  description — the  difficulty  of  tracing  land  after  com- 
-pliaited  subdivisions  or  variations  of  boundaries — the  diffi* 
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oulty  of  applying  a  description  bj  boundaries  to  certain 
species  of  property  —  together  witii  the  alterations  which 
would  be  required  in  the  mode  of  describing  estates  in  deeds, 
and  in  the  practice  of  conveyancing,  render  it  inexpedient  to 
attempt  the  establishment  of  a  roister  in  this  country  fouiided 
on  such  a  basis."  We  belieTe  that  the  conrideration  which 
principally  induced  the  Commissioners  to  dedde  against  the 
use  of  a  map  was  the  apprehended  expense  of  a  general 
surrey.  Since  that  report  was  presented  the  great  value  and 
importance  of  maps  in  conveyancing  have  been  better  ap- 
predated,  and  the  use  of  them  has  greatiy  extended.  This 
has  been  partly  caused  by  the  proceedings  under  the  Hthe 
Commutation  Act,  which  have  not  only  furnished  us  with 
more  exact  data  for  determining  the  expense  of  a  general 
survey  than  formerly  existed,  but  have  actually  resulted  in 
the  efficient  completion  of  the  survey  itself  to  the  extent  of 
about  one-fourtii  of  the  entire  surface  of  England  and  Wales. 
In  two  parliamentary  reports — the  Beport  as  to  the  Sur- 
vey and  Valuation  of  Ireland,  (1824,)  and  the  Beport  iiom 
the  Select  Committee  of  the  House  of  Commons  on  the 
Survey  of  Parishes,  (1837,)  —  abundant  evidence  will  be 
found  as  to  the  practicability  of  making  a  correct  map  <^ 
England  and  Wales,  similar  to  that  which  has  been  already 
completed  for  Ireland,  but  on  a  larger  scale.  The  Town 
Land  Survey  of  Ireland  is  on  the  scale  of  six  inches  to  a 
mile,  or  an  inch  to  thirteen  chains  and  one-third;  but  for 
conveyancing  purposes  a  scale  of  about  twenty-seven  inches 
to  a  mile,  or  an  inch  to  three  chains,  would  generally  be  re- 
quisite. A  number  of  excellent  maps  on  this  scale  have 
been  compiled  for  the  purposes  of  the  Tithe  Commutation 
which  would  be  at  once  available.  We  have  ascertained  that 
at  least  one-fourth  of  the  whole  number  of  Tithe  Commu- 
tation maps  are  what  are  called  first-class  maps,  which, 
together  with  some  others  in  the  same  office  <^  sufficient 
accuracy,  might,  with  a  very  littie  additional  trouble,  be 
made  available  for  the  purposes  both  of  conveyance  and  re- 
gistration. Indeed,  these  maps  are  already  used  to  a  con- 
riderable  extent  in  describing  the  parcels  in  conveyances, 
either  by  means  of  copies  of  the  maps,  or  merely  by  refer- 
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eDces  to  the  numbers  by  which  the  (JifFcront  parcels  of  hmd 
nre  distinguished  in  them.  The  utlvaiitages  resulting  from 
this  mode  of  descnptiun  are  sufficient,  independently  uf  the 
quetiition  of  registration,  to  render  the  completion  of  a  general 
timp  a  matter  of  great  iin]>ortance.  The  utility  of  such  a 
survey  baa  often  been  urged  by  competent  autliorities.  In 
the  Appendix  to  the  Report  of  the  Committee  of  1837,  al- 
ready referred  to,  the  evidence  of  the  Rev,  Mr.  Jones,  one 
of  the  Tithe  Commissioners,  i^  givent  In  answer  to  qncs- 
tions  by  Sir  James  Graham,  he  says,  **  No  survey  of  England 
has  been  made  since  the  comjulation  of  the  Domesda}'  Book ; 
and  in  the  absence  of  this  particular  mode  of  ascertaining 
metes  and  bounds,  property  has  been  di6tinguii^hed  with 
great  difficulty,  great  expense,  and  much  litigation,  — enough 
to  make  all  the  lawyers  who  are  acquainted  with  it,  think 
that  good  maps  would  prevent  much  litigation/' 

As  a  means  of  facilitating  the  conveyance  of  property 
merely,  it  would  not  fall  within  the  duty  of  this  Conunittee, 
under  the  present  referencej  to  consider  the  utility  of  a  ge- 
neral map  I  but  it  ia  because  such  an  index  to  the  landed 
property  of  Enghmd  would  also  furnieih  by  far  the  liest 
foundation  for  an  index  to  a  general  registry  of  titles  that 
we  now  urge  it  upon  the  Society's  attention.  Nothing  m 
more  essential  to  the  efficiency  of  a  general  register  tliau 
tacility  of  search,  and  nothing  will  tend  go  much  to  facilitate 
search  as  a  good  index  founded  on  a  description  of  estates 
by  reference  to  a  general  survey.  We  understand  that  the 
searches  at  the  Tithe  Office  are  satisfactorily  and  expediti- 
ously made,  and  that  the  tithe  rent  charge  fixed  on  any  piece 
of  land  can  be  very  speedily  ascertained*  From  the  ex- 
j>crience  of  the  same  office  w^e  gain  also  this  important  in- 
formation —  tliat  the  maps  and  records  are,  without  any 
difficulty,  adjusted  to  alterations  in  the  descriptions  and 
boundaries  of  the  lands  charged. 

In  many  foreign  countries  the  system  of  conveyance  and 
registration  on  the  basis  of  a  map  has  been  in  long  and  exclu- 
sive use.  In  France  tlie  great  territorial  survey,  or  cadastre, 
has  Ijeen  in  [irogress  for  many  yeart^.  It  ivas  suggested  in 
1763,  and  after  individuals  of  the  highest  scientific  reputation 
—  Messrs.  Lagrange,  La  Place,   and   Dekmbrc  — had  been 
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consulted  as  to  the  best  mode  of  proceeding,  operations  were 
commenced  in  1808.  The  survey  is  under  the  management 
of  a  central  body  acting  in  conjunction  with  the  local  autho- 
rities. The  classification  of  lands  according  to  an  ascertained 
value  is  made  by  three  resident  proprietors  of  lands  in  each 
district,  assisted  by  the  muncipal  council  and  the  chief  officer 
of  revenue.  This  survey  is  now  complete  and  accurate,  and 
conveyances  are  always  made  by  reference  to  it.  The  system 
in  most  other  European  states  is  very  similar. 

In  Sweden  a  r^istry  on  the  basis  of  a  general  survey  has 
been  in  operation  from  the  time  of  Charles  XI.,  and  has 
given  universal  satisfaction.  There  the  maps  are  lithographed, 
and  sold  for  a  mere  trifle.  On  every  conveyance  two  copies 
of  the  map  of  the  estate  must  be  deposited :  one  in  the  local 
registry,  and  the  other  in  the  central  office  at  Stockholm. 
The  surveys  are  periodically  revised  by  officers  regularly 
educated  for  the  purpose. 

In  our  own  colony  of  South  Australia  the  experience  of 
many  years  has  shown,  that  the  use  of  a  government  survey 
for  conveyancing  purposes  may  be  rendered  quite  consistent 
with  English  laws  and  habits. 

The  expense  of  country  surveying  at  the  present  day  varies 
from  about  \\d.  to  Is,  6(L  per  acre,  on  a  scale  of  an  inch  to 
three  chains ;  and  no  doubt  an  extensive  survey,  made  with 
the  assistance  of  unemployed  naval  and  military  officers  and 
soldiers,  might  be  made  at  a  very  small  cost,  probably  under 
6d.  per  acre.  There  are  37,094,400  acres  in  Englsoid  and 
Wales,  and  an  original  survey  of  the  whole  might  therefore 
be  completed  for  about  £927,300.  But,  as  we  have  seen, 
more  than  one-fourth  of  the  work  is  already  performed.  The 
maps  might  be  lithographed,  and  the  sale  of  copies  would 
defray  a  great  part  of  the  expense. 

The  plan  of  registration  which  we  have  been  considering 
involves  no  direct  interference  with  the  present  system  of 
conveyancing,  beyond  the  imposition  of  the  ceremony  of  r^s- 
tration  as  an  additional  requisite  to  the  validity  of  transfers 
of  real  property.  But,  as  Mr.  Hayes  has  shown  (2  Real 
Prop.  Rep,  Append,  p.  446),  the  probable  effect  of  a  perfect 
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tegister  on  the  proposed  plan  would  be  iiltimatoly  to  establish 
a  tiniversnl  i?y*item  of  trusts,  and  to  render  tbc  legsd  title 
wholly  unimportant.  Anutlicr  scbeme  for  a  register  of  a  dU 
rectly  opposite  nature  has  been  proposed,  its  essential  charac- 
teristic being  to  render  notice  of  tnists  nnimportant  in  all 
dealings  with  estates  for  the  purpose  of  alienatioa  or  incum- 
brance, and  to  provide  for  the  production,  in  every  caae,  of  a 
clear  legal  title,  unincumbered  with  any  trust  or  any  derivative 
legal  title  other  than  that  of  a  mortgagee,  judgment  creditor, 
lessee,  or  the  like ;  so  that  every  vendor  or  mortgagor,  how- 
ever limited  his  benefieial  interest  may  he,  will,  on  the  face 
of  the  transactionj  appear  to  be  the  absolute  owner,  subject 
only  to  any  such  simple  derivative  legal  title  as  may  be  ad- 
milted  on  the  register,  in  the  same  manner  as,  on  the  Stock 
Exchange,  a  trustee  appears  to  be  absolutely  entitled  to  the 
Utock  which  he  transfers.  Sec  Mr*  R.  Wilson's  *' Outlines 
of  a  Plan  for  adapting  the  Machinery  of  the  Public  Funds  to 
the  Trans tcr  of  Real  Property."  This  plan  is  now  under 
our  consideration,  and  we  lu'oposc  to  make  it  the  subject  of  a 
^separate  Report. 


8ECOKD    REPORT, ' 

In  their  first  Report  upon  the  above-mentioned  reference 
this  Committee  expressed  their  eoncurrence  in  the  well-known 
proposal  of  the  Real  Property  Commissioners  to  establish  a 
eoeral  register  of  titles.  They  will  now  consider  whether 
the  register  might  not  be  so  arranged  as  to  furnish  a  vendor 
with  some  direct  and  simple  evidence  of  his  actual  ownership, 
instead  of  leaving  the  purchaser  to  collect  and  infer  this  fact 
by  investigating  the  past  history  of  the  property.  Whether, 
in  short,  land  might  not  be  maile  transferable  like  stock  in  the 
public  funds. 


'   This  Second  Report  oo  Registration  is  also  Uie  Report  of  this  Coinmittee 
on  a  reference  madf  to  Ibem  in  1844»  to  consider  a  paper  printed  anti  nub 
mitted  to  the  Society  Ijy  Mr.  Wilson,  one  of  its  mcmhcri,  entitled  **  Onilint!>  of 
.t  l*lnn  for  adiipting  the  5tacliinery  of  the  Public  Funds  to  tlie  Transfer  of  Heal 
Property.'* 
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The  neceseitj  of  deducing  a  retroepective  title  seems  to  be 
the  one  great  obstruction  which  at  present  impedes  the  aliena- 
tion of  real  property.  For  whateyer  increased  facilities  of 
transfer  may  be  afforded  by  the  removal  of  the  cumbrous  tedi- 
nicalities  of  attendant  terms,  or  by  curtailing  the  verbiage  oX 
legal  instruments,  or  again  by  recording  the  elements  of  the 
abstract  of  title  —  it  is  in  their  tendency  to  simplify  the  long 
detail  of  retrospective  history  that  such  reforms  must  be  prin- 
cipally beneficial.  The  mere  instrument  of  transfer  might  be 
left  to  simplify  itself  if  the  title  were  made  simjJe.  Now  is 
retrospective  deduction  of  title  a  necessary  evil  or  not  ? 

There  are  several  general  considerations  which  point 
towards  a  negative  answer  to  this  important  inquiry.  For 
instance,  it  seems  absurd  to  require  more  evidence  in  an 
amicable  transfer  than  in  a  hostile  litigation.  The  mere  pos- 
session of  the  ostensible  owner  is  a  title  against  all  the  world 
till  affirmatively  impeached  on  specific  grounds,  but  the  most 
willing  purchaser  pleads  the  general  issue  to  his  vendor^s  title, 
and  puts  him  upon  the  proof  of  the  whole  of  it. 

Again,  it  seems  a  waste  of  labour  to  require  the  same  thing 
to  be  done  several  times  over.  An  estate  is  sold,  the  purchaser 
first  inquiring  into  its  adventures  for  the  previous  sixty  years. 
Presently  it  is  resold,  and  the  same  tedious  narrative  of  un- 
disputed facts  is  subjected  to  the  critical  acuteness  of  a  second 
conveyancing  counsel.  However,  the  second  purchaser  is  sa- 
tisfied, we  will  suppose,  and  wishes  to  raise  money  on  mort- 
gage. The  mortgagee  goes  into  the  inquiry  agun.  Every 
fact,  though  undisputed,  must  be  affirmatively  proved ;  and 
the  proof  must  be  repeated  every  time  the  estate  is  dealt 
with. 

If  this  were  some  remnant  of  ancient  forms,  inconvenient 
at  the  moment,  but  gradually  wearing  itself  out,  it  might  be 
tolerated ;  but,  on  the  contrary,  our  system  of  titles  seems  to 
progress  only  in  complication.  The  more  firequently  real 
property  is  dealt  with,  the  more  laborious  it  becomes  to  deal 
with  it.  Every  transaction  which  is  occasioned  by  increased 
commercial  activity,  or  promoted  by  judicious  amendments 
of  the  law,  adds  a  new  chapter  to  the  future  abstract  of  tide : 
and  it  is  usually  found  that  the  last  twenty  years  of  a  modem 


General  Reijisttif, 


353 


title  fitl  as  many  sheets  of  the  abstract  as  the  fir^t  forty 
ye^rB- 

The  Committee  hai^c  thoiiglit  it  right  to  mention  some  of 
the  antecedent  con^iiderationi?,  which  have  led  them  to  enter- 
tain 80  great  an  innovation  as  the  abolition  of  retrospective 
deduction  of  title.  If  a  further  reason  for  this  were  wanted, 
ihey  would  dwell  on  the  elTect  of  retrospective  titles  on  the 
transfer  of  small  properties.  It  haa  been  justly  observed  by 
a  recent  writer,  that  "  the  time  is  fast  approaching  when  the 
exi>en8e  of  any  dealing  with  real  property  will  be  so  great  as 
utterly  to  preclude  the  poorer  chisses  from  the  acquisition  of 
land.*'  Pi*actically  speaking,  small  properties  c^mnot  be  dealt 
with,  except  as  articles  of  luxury  —  the  large  proprietor  ia 
debarred  from  selling,  and  ttic  poor  man  from  buying^  by  the 
expense  of  tlie  transfer.  Retrospective  titles,  then,  are  not 
merely  a  legal  inconvenience,  but  a  great  social  evil. 

The  next  point  to  be  considered  is,  how  arc  these  titles  to 
be  got  rid  of?  They  have  been  dispensed  with  in  Prussia 
and  other  parts  of  Germany,  but  only  by  me*ins  of  a  degree 
of  government  interference  which  would  scarcely  be  tolerated 
in  England,  nor  would  indeed  be  easily  applicable  to  the  com- 
plicated limitations  of  English  settlements.  But  we  have  a 
class  of  non-retroapective  titles  within  our  own  observation 
and  experience  in  the  instance  of  personal  property;  and 
more  particularly  of  that  description  of  personal  property 
which  has  been  already  referred  to,  namely,  stock  in  the 
public  funds- 

Thia  large  mass  of  property  is  held  under  titles  deduced 
through  a  regular  series  of  recorded  instruments  of  transfer. 
Moreover^  it  is  very  frequently  the  subject  of  settlements  find 
other  special  dispositions:  and  yet  it  is  tmnsferred  without 
any  retrospective  inquiries  whatever.  Now  the  cause  of  this 
remarkable  facility  of  transfer  seems  to  be  that  the  legal 
ownership  of  funded  property,  instead  of  being  cut  up  into 
fractional  portions,  or  "  estates^''^  when  effect  is  to  be  given  to 
derivative  interest?,  is  always  vested  in  some  recognised  person 
or  persons  as  an  entire  thing,  however  mucli  the  ordinary 
or  presumptive  right  of  the  legal  owner  to  the  enjoyment  of 
the  property  vested  in  him  may  in  some  cases  be  controlled  or 
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modified  by  trusts  or  personal  daties  contracted  by  bun  for 
the  benefit  of  otbers. 

Thus  the  distinction  between  the  title  to  knd  and  the  title 
of  stock  seems  to  arise  from  a  difference  in  the  modes  adopted 
in  the  two  cases  for  giving  effect  to  deriyatiTe  interests  com- 
mon to  botL  And  if  this  be  so,  it  is  at  least  deserving  of  the 
most  mature  consideration,  whether,  as  retrospective  titles  have 
been  dispensed  with  in  the  one  case,  they  might  not  be  got 
rid  of  in  the  other. 

The  most  promiment  feature  in  the  title  to  stock  is,  as  has 
been  mentioned,  the  registration  of  the  ownership  as  an 
entire  thing  in  the  name  of  the  actual  proprietor,  and  the 
transmission  of  the  registered  ownership,  in  its  entirety,  from 
hand  to  hand.  Now,  in  proceeding  to  apply  this  principle  to 
real  property,  it  is  obvious  to  remark  that  it  might  admit  of 
some  considerable  development.  The  ownership  of  the  land 
might  be  registered  subject  to  a  derivative  interest,  such  as  a 
mortgage,  a  lease,  or  the  like;  and  the  derivative  interest 
itself  might  form  the  subject  of  a  subordinate  r^stered 
ownership.  An  estate  might  stand  in  the  name  of  A  as 
owner,  subject  to  a  mortgage  standing  in  the  name  of  B,  to  a 
lease  in  the  name  of  C,  and  even  to  a  settlement  in  the  name 
of  D.  And  the  estate,  the  mortgage,  the  lease,  and  the  set- 
tlement would  be  transferable  like  funded  property ;  because 
all  would  stand  registered,  in  like  manner,  in  the  names  of 
their  respective  owners. 

Moreover,  it  would  seem  that  this  kind  of  registered  owner- 
ship might,  if  it  were  thought  desirable,  extend  to  every 
derivative  interest  belonging  to  a  person  in  being.  But 
interests  limited  in  favour  of  unborn  descendants  would  have 
to  be  registered  in  the  names  of  trustees.  And  here  the 
Committee  arrive  at  a  point  which  they  are  anxious  to 
consider  at  the  outset,  namely,  the  bearing  of  such  a  trustee- 
ship on  the  security  of  contingent  interests. 

Efficient  precautions  agunst  forgery  being  for  the  present 
assumed,  contingent  interests  could  not  at  any  rate  be  placed 
in  a  greater  peril  than  that  to  which  a  large  class  of  them 
were  subject  under  the  common  trust  to  preserve  contingent 
remainders.     And  if  it  be  said  that  this  latter  risk  is  now 
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removecl,  it  may  be  answered  thiit  tlic  power  of  <?elling  and 
cxchiinging,  which  is  still  a  cuiinouii  furm  in  every  settlement, 
iavolveft  a  risk  of  exactly  the  same  kind.  If  such  a  power 
ill  only  to  be  exercised  with  the  consent  of  sonic  person  in 
being,  a  Biroilar  rciJtriction  may  be  provided  by  the  plan  of 
registiution  which  the  Committee  are  about  to  coneider;  and 
if  without  consent,  tlien  tlie  estate  b  already  placed  in  the 
power  of  trustees. 

It  may  be  concluded,  then,  that  contingent  interests  would 
not  be  placed  in  any  new  peril  by  their  projiosed  dejvendencc 
on  trustees.  And  when  it  is  considered  how  large  a  niasa  of 
funded  property  is  held  under  trusts,  and  how  well  (speaking 
generally)  such  trusts  are  administered,  it  is  not  unreasonable 
to  assume,  that  the  occasional  and  cautious  interposition  of 
similar  machinery,  as  applied  to  a  description  of  property 
which  can  seldom  be  made  the  subject  of  a  fraudulent  sale 
without  immediate  detection,  would  not  Ibrm  an  objection  to 
a  comprehensive  plan  for  extricating  land  from  the  labyrinth 
of  complication  in  which  its  titles  are  In  a  mamier  lost :  even 
though  it  were  thought  probable  that  a  trusteeship  would  be 
voluntarily  resorted  to  in  many  cases,  as  a  convenient  method 
of  giving  effect  to  derivative  interests  in  favour  of  persons  in 
being. 

For  it  must  not  be  supposed  that  derivative  interests  be- 
longing to  persons  in  being  would  necessarily  be  registered 
in  the  names  of  their  proprietors,  immediately  against  the 
ownership  of  tlie  property  affected  by  them.  On  the  contrary ^ 
the  scheme  under  consideration  provides  ample  machinery  for 
the  registration  and  protection  of  trust  estates. 

There  would  in  fact  be  two  registers,  the  one  comprising 
what  may  be  called  the  legal  estate,  namely,  the  ownership 
of  the  land  and  that  of  each  derivative  interest  registered  in 
it«  proprietors  name  as  above  mentioned ;  and  the  other  being 
a  suboi'dinate  and  dependent  register  of  equitable  interests  or 
trusts. 

Anil  the  practical  ditFerencc  between  the  two  classes  of 
registered  interests  would  be,  that  the  registered  proprietor  of 
every  legal  interest  would  be  a  necessary  [►arty  to  an  unin- 
cumbered transfer  of  the  land,   so  that  a  transfer,   if  made 
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without  his  concurrence,  would  be  subject  to  his  interest ; 
whereas  the  r^istration  of  an  equitable  interest  would  only 
suspend  the  completion,  or  rather  the  complete  effect  of  a 
transfer,  not  concurred  in  by  its  proprietor,  until  after  the 
expiration  of  a  notice  transmitted  by  the  r^btrar  to  the 
roistered  equitable  proprietor ;  that  is  to  say,  the  legal  pro- 
prietor would  have  to  concur  actively,  the  equitable  proprietor 
passively,  if  it  were  intended  to  discharge  his  interest  The 
legal  roister  would,  as  has  been  mentioned,  be  an  adaptation 
and  development  of  the  present  raster  of  funded  property  ; 
the  equitable  register  would  be  an  application  and  extension 
of  the  protection  afforded  to  the  owners  of  equitable  interests 
in  such  property  by  the  writ  of  distringas. 

ELaving  disposed  of  the  question  of  security,  the  Committee 
will  now  proceed  to  a  more  particular  description  of  the  plan 
of  registration  which  has  been  brought  before  them  for 
abolishing  retrospective  deduction  of  title:  premising  that 
although  described  for  the  sake  of  greater  clearness  as  a  com- 
prehensive machinery  extending  over  the  whole  of  England 
and  Wales,  the  plan  in  question  might,  in  the  first  instance, 
be  tried  on  a  small  scale  and  at  a  trifling  cost  in  any  district 
possessing  a  Tithe  Conunutation  Map  of  the  first  class,  and 
afterwards  be  extended  by  degrees  to  the  rest  of  the  country. 

Let  it  be  supposed,  however,  that  we  have  a  national  map 
on  the  scale  of  a  tithe  commutation  of  the  first  class,  divided 
into  parishes,  and  engraved  for  sale  in  small  compartments. 

Let  each  material  unit  of  real  property  (such  as  a  field  or 
a  house)  situate  within  a  given  parish,  be  distinguished  by  a 
number  on  the  appropriate  division  of  the  national  map. 

Let  each  parish  have  its  register  of  the  properties  contained 
in  it,  founded  on  the  map,  and  provided  with  two  blank 
columns,  one  for  the  value  of  each  unit  of  property,  and  the 
other  for  the  date  of  the  first  registration  of  the  ownership  of 
it,  as  presently  mentioned. 

Let  the  properties  in  the  parish  be  separately  valued  at 
periodical  intervals  of  time  for  all  purposes  of  general  and 
local  taxation,  and  let  their  values  be  entered  in  the  appro- 
priate column  of  the  register  of  properties. 

When  the  legal  ownership  of  the  properties  in  the  parish 
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has  been  ascertained  in  tlie  manner  presently  proposed,  let 
thedateof  tlie  first  registration  of  Bucli  ownership  be  inserted 
in  the  remaining  eolumu  of  the  register  of  propertiei^,  and 
tlien  let  the  whole  of  the  statisticid  infonuation  collected  as 
al>uve  mentioned  be  printed. 

The  register  office  would  be  a  central  one,  situate  in  Lon- 
don. A  parish  would  be  placed  under  this  office,  on  its  own 
application^  signified  by  a  re^uhition  at  a  vestry  meeting. 

One  of  the  parochial  ofliccrs  would  tlienccforth  be  con- 
stituted the  local  agent  or  servant  of  the  central  office.  His 
duties  .IS  local  registrar  would  be  extremely  simple,  ixs  will 
appear  in  the  sequel. 

A  commissioner  from  London  would  hold  a  meeting  on 
the  spot,  aa  if  he  were  about  to  enclose  a  common.  He  w^ould 
have  Ijefore  him  at  the  meeting  the  engraved  map  of  t!ie 
lc,»calitj,  and  the  statistics  of  the  properties  delineated  upim 
it.  He  would  call  for  and  receive  statements,  in  writing,  of 
the  name8  and  addresses  of  persons  claiming  to  be  registered 
as  the  legal  owners  of  the  resi>ective  properties.  In  very 
many  cases  these  claims  would  be  niulisputed.  In  many 
other  eases  the  parties  interested  would  readily  concur  in  the 
nomination  of  one  or  more  of  themselves  or  their  friends  to 
the  legal  ownership*  In  disputed  cases  the  comnussioner 
wouhl  register  the  name  and  address  of  the  person  in  actual 
jK»#session  or  receipt  of  the  rents  ;  wdio  by  being  thus  invested 
with  the  legal  estate  as  the  representative  of  all  persons  cou- 
eerned,  would  be  restored  to  the  position  of  the  ancient  free- 
holder. In  some  few  extreme  cases  of  disputed  and  very 
confused  titles,  the  commissioner  miglit  be  unable  to  dii^cover 
who  was  in  possession  or  receipt  of  the  rents,  and  then  the 
property  would  remain  registered  in  the  name  of  a  public 
<jfficer,  till  the  parties  claiming  to  be  interested  in  it  could 
settle  their  differences  amicably  or  judicially. 

By  these  means  the  legal  estate  in  the  |)roperties  contained 
in  the  parish  w^ould  become  vested  in  a  body  of  registered 
proprietors ;  and  eonveyances  would  theneeforth  be  effected 
upon  short  printed  forms  like  those  used  for  the  transfer  of 
funded  pro|*erty. 

Tlie  registered  title  would  be  subject  to  the  risk  of  con- 
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cealed  equitable  claims  for  a  period  long  enough  to  allow 
ample  time  for  their  registration.  The  Committee  would 
propose  five  years^  with  a  moderate  extension  in  favour  of 
persons  under  disabilities,  limited  to  an  extreme  period  of 
twenty  years  from  the  date  of  the  first  registration  of  the 
l^al  ownership. 

Existing  deriyative  interests,  such  as  mortgages,  leases,  and 
the  like,  would  be  admitted  to  the  l^al  roister  on  the  appli- 
cation of  the  person  claiming  to  represent  them,  at  the  peril 
of  an  action  for  slander  of  title,  if  registered  without  reason- 
able and  probable  cause.  And  a  derivative  interest  so  regis- 
tered would  be  transferable  like  the  roistered  l^al  ownership 
of  the  land  itself. 

The  proposed  system  of  registration  might  thus  be  started 
without  any  investigation  of  existing  titles.  After  the  lapse 
of  a  few  years  every  unregistered  interest  would  be  invali- 
dated, and  the  whole  title  would  appeiu:  upon  the  register ; 
and  the  machinery  would  then  work  as  follows : — 

The  registered  land-owner  would  be  the  holder  of  a 
certificate  or  certificates  expressive  of  his  ownership.  The 
certificate  would  in  fact  be  an  office  copy  of  a  page  in  each  of 
two  duplicate  books  kept  at  the  central  and  local  r^ist^ 
offices,  and  the  issued  certificate  would  be  distinguished  by 
the  number  of  the  page  of  the  recorded  certificates.  And  as 
the  certificate  woidd  be  surrendered  and  replaced  by  a  new 
one,  on  the  occasion  of  each  dealing  with  the  property  (as 
exphdned  in  the  sequel),  its  distinguishing  number  would  be 
subject  to  continual  change :  and  forgery  would  thus  be  pre- 
vented by  a  precaution  similar  to  that  which  prevents  (speak- 
ing generally)  the  forgery  of  transfers  of  funded  pr<^rty, 
namely,  by  the  concealment  from  an  intending  forger  of  the 
number  of  the  certificate  in  the  one  case,  as  of  the  amount 
of  the  stock  in  the  other. 

Joint  owners  would  hold  duplicate  copies  of  the  issued  cer- 
tificate, but  would  be  guarded  agwist  the  forgery  of  each 
other  by  private  marks  or  numbers  upon  their  respective 
copies. 

Any  information  contained  in  the  register  would  be  fur- 
nished at  a  moderate  fee  to  any  applicant :  always  excepting 
the  number  of  the  current  certificate,  which  would  be  kept 
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secret,  inqiiijies  being  made  by  reference  to  the  numbers  of 
the  properties  on  the  publiahed  map. 

The  land -owner  might  liave  arranged  his  registered  units 
of  property  in  his  certificates  according  to  his  discretion; 
cumbining  or  separating  his  titlci*  at  pleasure.  And  he  might 
chiiDge  the  arrangement  aa  often  as  he  i>Iea:5ed,  by  surrender- 
ing the  existing  certificates  and  taking  out  new  ones. 

If  a  registered  unit  of  property  were  to  be  divided,  it  would 
be  surveyed  at  its  owners  expense ;  a  map  showing  tlie 
divisions  of  it  would  be  registered  and  lithographed;  and 
one  of  the  lithograplis  would  be  annexed  to  each  successive 
certificate  issued  for  any  of  the  divided  portions  of  it. 

An  entire  parish  might  be  resurveyed  at  any  time  at  its 
own  eJtpense,  if  the  profFcrties  cootained  in  it  had  been  much 
chzmged  by  buiMing  or  otherwise. 

A  Sale  would  be  effected  by  surrendering  the  current  cer- 
tificate of  ownership,  with  a  short  transfer  indorsed  upon  it. 
The  surrender  might  be  made  by  sending  the  indorsed  cer- 
tificate to  the  central  register  office,  or  dcjiositing  it  with  any 
local  registrar  for  transmission  to  London.  And  new  certifi' 
cates  would  be  issued  from  the  London  office  in  the  purcha- 
serV  name,  and  dt?livered  out  to  hiuij  either  in  London  or  at 
any  local  office,  jiccording  to  his  convenience. 

An  Equitable  Mortgage  would  be  effected  by  a  mere  deposit 
of  the  certificate,  accompanied  by  an  unregistered  memoraii- 
duoi  of  depcjsit. 

A  Legal  3fortgage  would  be  eflTectcd  by  surrendering  the 
current  certificate  of  ownership  properly  indorsed,  and  taking 
out  a  "  certificate  of  mortgage "  in  favour  of  the  mortgagee, 
and  a  new  certificate  of  ownership,  subject  to  the  mortgage, 
in  favour  of  tlie  mtu'tgagor.  Tlie  mortgage  would  be  trans- 
ferred by  indorsing  and  surrendering  the  certificate  of  mort- 
gage and  taking  out  a  new  one  in  the  transferee's  name. 
And  it  would  l>e  discharged  by  indorsing  and  surrendering 
the  current  certificate  of  mortgage  and  cancelling  the  recorded 
entry  of  it. 

A  Lease  would  be  effected  by  a  deed  as  at  present.  It 
wouM  be  deposited  at  the  register  oflSce^  The  landlord's 
certificate  of  ownership  would  be  Burrcndcrcd  and  replaced  by 
a  new  certificate  of  ownership  subject  to  the  lease.    The  lessee 
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would  receive  a  "  certificate  of  lease."  The  lease  might  be 
assigned  by  indorsing  and  surrendering  the  certificate  of 
lease,  and  taking  out  a  new  one  in  the  assignee's  name.  It 
might  be  surrendered  by  being  transmitted  to  the  registrar 
with  a  proper  indorsement  upon  it  On  the  expiration  of  the 
term  the  recorded  certificate  of  lease  would  be  cancelled. 

A  Judgment  would  be  registered  by  entering  the  par- 
ticulars of  it,  at  the  creditor's  peril,  against  any  properties 
standing  in  the  debtor's  name.  The  judgment  creditor  would 
receive  a  certificate  importing  the  registration  of  the  judg- 
ment, and  his  lien  would  be  discharged  by  indorsing  and  sur- 
rendering the  "  certificate  of  judgment" 

We  proceed  now  to  the 

Equitable  Register.  —  Suppose  an  estate  to  have  been  trans- 
ferred by  the  means  above  described  into  the  names  of  the 
trustees  of  a  settlement  The  trustees  would  thus  have  be- 
come the  holders  of  duplicate  certificates,  distinguished  from 
other  certificates  by  a  common  number,  and  guarded  as  be- 
tween themselves  by  distinct  private  marks  or  numbers.  It 
is  further  desired  to  give  the  beneficiaries  a  direct  control 
over  the  trustees.  For  thb  purpose  the  recorded  and  issued 
certificates  of  legal  ownership  would  express  that  the  property 
was  under  trust,  and  would  contain  a  reference  to  a  page  in 
the  equitable  register ;  and  the  same  notification  and  refer- 
ence would  be  continued  in  any  substituted  certificates  for 
the  trust  property,  so  long  as  it  remained  such. 

The  settlement,  or  a  duplicate  of  it,  would  be  deposited 
at  the  register  oflSce,  and  conveniently  bound  up  in  a  book. 

The  page  of  the  equitable  raster,  referred  to  as  above 
mentioned  by  the  certificates  of  legal  ownership,  would  form 
an  index  to  the  roots  of  equitable  titles  arising  under  the 
registered  settlement 

Any  person  claiming  an  equitable  interest  under  the  set- 
tlement, whether  existing  at  its  date  or  arising  afterwards, 
would  be  entitled  to  register  his  name  and  address  as  those 
of  the  owner  of  such  equitable  interest.  He  would  receive 
an  official  **  certificate  of  equitable  registration,"  authenticated 
by  a  distinguishing  number,  and  entitling  the  person  named 
in  it  to  a  moderate  notice  previous  to  the  passing  of  a  legal 
transfer. 
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istered  accortling  to  Lord  Campbell's  plan,  and  on  tlic 
Bion  of  every  regisitration  of  an  assignmentj  the  current 
certificate  of  equitable  registration  would  be  surrendered  and 
a  new  one  taken  out  in  favour  of  the  assij^nce. 

Let  it  now  be  supposed  that  the  trustees,  as  registered 
Ic^I  owners,  propose  to  transfer  the  property.  Before  allow- 
ing the  transfer*  the  regit?trar  turns  to  the  ajipropriate  juige 
of  the  equitable  register,  where  be  finds  entries  of  several 
subsisting  equitable  titles,  each  standing  registered  in  the 
e  of  it3  owner,  whose  address  19  also  entered.  Notices 
sent  accordingly  by  pQ8t  from  the  register  office.  If  the 
registered  equitsible  proprietors  are  cognizant  of  the  intended 
transfer  by  the  trustees,  and  consenting  to  it,  they  fill  up 
and  s*ign  a  printed  form  of  consent  indorsed  on  their  cer- 
tificates of  equitable  regii*t ration,  and  transuiit  them  by  post 
to  the  registrar.  Otherwise  the  transfer  is  either  delayed, 
for  perhaps  a  month,  to  afford  to  the  equitable  proprietors  an 
opportunity  of  interfering  to  prevent  it,  or  else  made  subject 
to  their  registered  interests. 

It  has  been  suggested  that  difficulties  might  arise  in  case 
of  the  accidental  loss  of  certificates.  Tlie  Committee  do  not, 
however,  entertain  any  apprehension  on  this  point,  for  it  is 
not  found  in  practice  that  persons  lose  their  certificates  of 
shares  or  their  title-deeds.  The  proposed  certificates  would 
be  instruments  of  some  bulk  made  out  on  sbeeta  of  demy 
paper,  with  large  official  seals  upon  them.  Fonns  of  this 
kind  have  been  under  the  attentive  consideration  of  the  Com- 
mittee, and  will  be  laid  before  the  Society* 

The  question  of  expense  hivs  been  already  sufficiently  con- 
sidered by  the  Committee  in  their  first  Report.  The  p>rln* 
cijml  item  would  be  the  cost  of  the  original  survey  and  map, 
which  would  not  exceed  one  shilling  an  acre,  and  might  be 
greatly  reduced,  if  not  altogether  saved,  wherever  a  tithe 
commutation  map  of  the  first  class  already  exists. 

On  the  whole,  the  Committee,  after  having  l>cstowed 
mucli  time  and  attention  upon  the  plan  before  theuij  sec  no 
reason  to  doubt  tliat  it  miglit  be  rendered  perfectly  efficient 
for  the  purposes  fur  which  it  is  designed ;  and  they  are  of 
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opinion  that  its  adoption  would  raise  the  market  value  of 
landed  property  without  diminishing  its  securitj. 


ART.  Vin.— A  NEW  GENERATION  OF  LAWYERS.  — 
LEGAL  EDUCATION. 

The  grandfathers  of  the  race  of  lawyers  now  entering  on 
professional  life^  are  fast  dropping  into  their  graves.  Of  the 
contemporaries  of  Lord  Eldon  there  is  hardly  a  siurivor ; 
and  of  those  who  were  bred  up  at  his  feet^  and  who  took  him 
as  their  Gramaliel,  how  few  remain !  His  decisions  are  still 
cited  —  when  will  they  not  be?  His  politico-legal  opinions 
are  now  fast  passing  into  oblivion.  His  general  creed  on  this 
head  (for  with  his  political  opinions  we  have  nothing  to  do), 
that  the  English  law  was  the  perfection  of  human  reason — that 
its  fundamental  doctrines  must  not  even  be  inquired  into — 
that  however  doubtful  its  application  to  particular  circum- 
stances might  be^  the  doubt  must  not  be  extended  to  the  law 
itself — how  many  men  are  to  be  found  now  holding  these 
sentiments?  And  yet,  twenty-five  years  ago,  they  were  the 
approved  maxims,  the  settled  axioms  on  which  the  government 
of  the  country  was  carried  on :  the  holding  of  them  was  an  in- 
dispensable requisite  to  the  holding  of  office  and  station ;  and 
woe  to  the  unhappy  wight  who  ventured  to  hint  a  suspicion  of 
their  correctness  I  And  yet  the  lawyer  who  should  entertain 
such  doctrines  in  the  present  day  must,  indeed,  have  been  cu- 
riously brought  up,  and  have  managed  to  pass  through  life  with 
a  mind  singularly  constructed :  for  a  lawyer  is  essentially  one 
of  the  people,  sometimes  leading,  but  more  generally  following 
the  opinions  of  the  mass ;  and  now  the  feeling  in  favour  of  the 
reform  of  the  law  is  universaL  It  is  quite  possible,  however, 
that,  as  the  grandfathers  went  too  far  in  one  direction,  the 
grandsons  may  go  too  far  in  the  opposite  course ;  and  it  is 
of  some  importance  to  endeavour  to  ascertain  the  feelings  and 
inclinations  of  the  new  generation  of  lawyers,  who  will  soon 
push  us  from  our  stools.  It  is  of  importance  to  the  com- 
munity at  large,  but  it  is  of  peculiar  interest  to  those  public 
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iKKlIed  who  stand  charged  with  the  educalion  and  discipHne 
iif  the  junior  members  of  the  profession. 

80  far  the  indications  which  are  given  by  thcui  appeur  to 
us  to  augur  welL     The  movement  which  haa  been  made  with 
respect  tu  legal  education,  allhough  not  originating  directly 
with  the  students  of  the  Inns  of  Court,  hns  not  been  looked 
upon  by  them  with  indifference;  and  there  is  already  enough 
to  show  that  it  will   lie  acknowledged   by  them  aa  a   right 
step  on    the    part  of  the  Benchers,  and    be    rcceived  with 
thankfulness  and  a  deeirc  to  profit  by  it  to  the  utmost.     This 
also  shows  the  readiness  with  wdiich  the  rulers  of  the  Bar, 
mixing  jus  they  do  among  and  forming  part  of  the  people,  iall 
in  with  the  wishes  and  meet  the  wants  of  the  age,  and  wisely, 
even  for  the  preservation  of  their  own  interests,  have  they 
&o  resolved.     There  is,  we  think,  a  prudent  rational  wish, 
conservative,  in  the  best  sense  of  the  word,  on  tlie  part  of  the 
younger  members  of  the  profession,  to  leave  untouched  all 
established    bodies,    provided    only   they  will    recognise   the 
increasing  wants  of  the  age.     They  desire  a  movement,  but 
they  desire  also  to  see  at  its  head  the  acknowledged  authori- 
ties of  the  profession.      So  far  for  the  Bar  and  its  students. 
Neither  do  we  see  any  backwardness  in  the  other  bmnch  of 
the  profession  to  express  the  same  feelings,  or  to  meet  the 
demand  in  the  same  way.      In  the  absence  of  the  Inns  of 
Court  we  may,  perhaps,  look  to  the  part  taken  in  this  matter 
by  the  Incorporated  Law   Society,  and  here  we  find   tliat 
lectures  and  examinations  have  been  for  some  time  established. 
It  has  indeed  been  supposed,  but  we  believe  without  any 
reason^  that  a  hostility  has  been  felt  by  this  resjiectablc  In- 
stitution towards  the  improvement  of  the  law.      We  know 
not  on  what  foundation  this  rumour  rests,  unless   it  be  that 
by  one  of  its  lecturers  some  feeble  criticism,  neither  correct  in 
fact  or  spirit,  was  attempted  on  some  of  the  Keal  Property 
Acts.      How  far  this  was  thought  to  be  agreeable  to  the  com- 
mittee of  this  Institution,  or  with  what  kind  of  npplause  such 
exfiressions  were  received,  w^c  do  not  know.     But  we  arc 
sure  that  w^^  need  not  point  how  false  and  dangerous  a  posit  i(m 
would  be  occupied  by  a  body  situated  as  the  Law  Institution 
hr    if    an    idea    were  U)  get  abroad   tliat    it   sets  itself  up 
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in  opposition  to  the  expressed  wishes  of  the  l^islature. 
Whatever  might  be  its  respectability,  it  would  be  from 
that  moment  doomed^  its  days  would  be  numbered ;  and  it 
would  bring  not  only  ruin  on  itself,  but  inflict  serious  injury 
on  the  branch  of  the  profession,  the  feeling  of  which  it  pro- 
fessed, but  most  incorrectly,  to  represent.  If  the  dregs  of  an 
exploded  school  were  supposed  to  have  settled  there,  and 
were  working  mischief,  it  would  be  full  time  to  see  bow  it 
could  be  counteracted,  and  the  means  would  not  be  difficult 
to  find.  It  would  indeed  be  a  serious  evil  if,  while  the 
ancient  legal  institutions  of  the  country  were  being  reno- 
vated by  an  improved  and  healthy  spirit,  a  modem  insti- 
tution were  to  thwart  and  endanger  measures  introduced  for 
the  public  benefit ;  for  surely  it  is  the  unquestionable  duty 
of  the  practitioner,  of  whatever  branch,  to  assist  the  inten- 
tions of  the  legislature  as  shown  in  the  statute  book ;  not  to 
criticise  and  raise  doubts  on  acts  of  parliament  just  as  they 
come,  or  before  they  come,  into  operation,  but  when  such 
doubts  arise  in  practice  to  endeavour  to  remove  them.  This 
is  shown  in  a  marked  and  highly  honourable  manner  by  Sir 
E.  Sugden,  who,  in  the  last  edition  of  his  book  on  Vendors, 
with  an  authority  inferior  to  none,  supports  the  general 
objects  of  all  the  acts  of  last  session  without  cavil  or  re- 
mark. 

As  the  friends,  then,  of  an  established  institution,  con- 
ducted in  an  enlightened  spirit,  we  are  happy  to  say  that  we 
believe  that  the  rumour,  which  we  have  thought  it  right  to 
notice,  with  respect  to  the  Law  Society  is  without  found- 
ation, and  that  there  has  been  no  attempt,  and,  as  we  trust 
and  believe,  no  wish  to  obstruct  any  of  the  recent  amend- 
ments of  the  law,  and  that  in  this  they  follow  the  wise 
course  pursued  by  the  Inns  of  Court,  which  content  them- 
selves with  the  regulation  of  the  discipline  of  their  branches 
of  the  profession,  and  leave  legislation,  in  their  corporate 
capacity,  alone. 

We  know  not  how  far  this  erroneous  notion  may  have  led 
to  a  correspondence  which  has  taken  place  between  certain 
gentlemen  acting  on  behalf  of  a  proposed  articled  clerks* 
Society  and  Lord  Lyndhurst,  when  Lord  Chancellor,  and 
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Tigngdale,  ajs  Master  of  the  Bolk.  This  con-e^ 
spoodenee  had  been  communicated  to  uj« ;  and,  at  the  present 
junctUTe,  we  hare  read  it  with  interest.  The  first  letter  is  bs 
f«>Ih>wd,  and  appears  to  us  highly  creditable  to  the  writers :  — 

Mt  Lorm^  —  We,  the  unilcrsigned  committee  of  articled  clerks 
to  attomejs  and  solicitors  in  England  and  Wales,  having  met 
tOjgellier  lor  the  purpose  of  con>ideriiig  the  propriety  and  necessitj 
of  cacaiyliflhing  a  general  Law  Students'  Society,  and  having  re* 
lolred  that  anch  a  society  would  be  a  great  boon  to  the  Profession 
to  which  we  have  the  honour  of  belonging,  it  was  determined  that 
our  first  step  should  be  to  obtain  the  sanction  of  your  Lordships. 
We  hare,  therefore^  taken  the  liberty  of  addressing  to  your  Ijord- 
ahipa  the  following  observations,  under  the  full  cofjviction,  that  aa 
your  Lordfihips  have  ever  lent  your  powerful  influeuee  towards 
the  proDkotion  of  all  wise  and  judicious  reforms  in  the  law,  and  of 
all  tneasures  tending  to  raise  the  legal  profession  in  efficiency  and 
public  estimation,  your  Lordships  will  not  deem  it  an  intrusion  on 
your  Taluable  time  when  we  humbly  state  that  we  entertain  the 
h%he^t  sense  of  the  importance  of  the  society  in  question  ;  but 
that,  on  the  contrary,  your  Lordships  will  grant  us  your  sanction, 
and  render  us  all  proper  encouragement. 

Oar  objects  may  be  briefly  stated  to  be  educative  and  pro- 
tective* We  humbly  think  tliat  nothing  w^U  tend  so  much  to 
secure  the  honour,  respectability,  and  efficiency  of  our  profession 
as  carefully  watching  the  education  of  its  rising  members.  It 
was  to  promote  this  (as  your  Lordships  «re  well  aware)  that  the 
examination  preparatoiy  to  tlie  admission  of  attorneys  and  soli- 
citors was  established  ;  a  measure  wluch,  in  our  humble  opinion, 
haA  already  been  of  great  advantage,  and  which  bids  fair  for  much 
greater  hereafter.  Your  LordHhips*  attention  may  not  have  been 
caHed  to  the  fact  that  there  is  no  institution  existing,  either  in  the 
metropoiia  or  elsewhere,  receiving  the  general  support  of  the 
profession,  calculated  to  assist  the  articled  clerk  in  his  studies,  or 
to  aid  him  in  liis  preparation  for  the  examination,  and  that  con- 
sequently the  clerk  at  the  commencement  of  his  articles  (for  want 
of  that  advice  and  assistance  which  such  an  institution  might 
afford)  has  to  struggle  with  so  many  difficulties  that  he  too  fre- 
quently abandons  himself  to  despaii*  of  ever  acquiring  a  sound  and 
comprehensive  knowledge  of  his  profession,  and  aims  solely  at 
getting  up  sufficient  knowledge  to  enable  him  to  pass^ — knowledge 
acquired  merely  for  the  occasion,  and  which,  not  being  engrafted 
firmly  in  his  mind,  and  made,  as  it  were,  a  part  of  himself^  is  more 
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speedilj  lost  than  attained ;  or,  as  ia  freqaentlj  the  ease,  he  fuls, 
not  owing  so  much  to  his  want  of  inclination  or  ability^  as  of  that 
assistance  and  stimnlns  which  the  generaliQr  of  jouUi  so  much 
require.  We  would  also  request  your  Lordships'  attention  to  the 
fact,  that  although  amongst  articled  clerks  are  to  be  found  jouUis 
at  least  equal  in  ability  to  those  of  any  other  profession,  and 
although  their  number  is  so  great,  yet  few  ever  attain  to  eminence 
or  distinction  in  their  professiim,  caused,  as  we  would  humbly 
submit  to  your  Lordships,  by  the  absence  of  an  institutioQ  sudi 
as  we  now  propose.  Another  ccMisequence  is^  that  the  profession 
and  the  public  are  much  exposed  to  the  malpractices  of  artful  and 
designing  men,  who,  having  but  a  superficial  acquaintance  with 
the  law,  make  it  an  instrumaat  <^  <^pression.  Thus  the  public 
are  injured,  and  the  profession  di^raced.  The  remedy,  we 
humbly  suggest,  is  to  be  found  in  the  establidunent  of  an  insti- 
tution which  will  raise  the  qualified  practitioners  above  the 
attacks  of  these  individuals,  and  draw  so  wide  a  line  of  demar- 
cation in  respect  to  character  and  competency  between  the  two 
classes,  that  none  in  entrusting  the  care  of  their  fortunes  and 
interests  need  ever  err. 

We  have  viewed  with  great  interest  the  late  proceedings  of  the 
benchers  of  the  Middle  Temple  on  behalf  of  candidates  for  the 
Bar,  and  we  humbly  think  that  the  time  is  now  arrived  when  the 
articled  clerks  should  put  forth  their  claims  to  the  oonsideratioo 
and  assistance  of  the  attorneys,  and  other  members  of  the  legal 
profession,  upon  the  subject  of  education.  The  present  appears, 
for  this  reason,  to  be  a  very  happy  crisis,  and  if  we  delay  urging 
this  subject  nowy  we  shall  suffer  such  an  opportunity  to  pass  un- 
improved as  may  not  occur  again  fur  many  years. 

The  character  of  the  society  will  not,  of  course,  be  coD^ate, 
but  institutionaL  It  is  intended  to  be  a  valuable  auxiliary  to  the 
office  or  chambers ;  and  whilst  at  the  institution  the  theory  and 
principles  of  the  law  are  principally  learned,  the  practice  at  the 
office  or  chambers  will  be  rendered  more  interesting  and  in- 
structive. It  is  hoped  that  theory  and  practice  will  be  thus  hap- 
pily combined  ;  and  that  whilst  the  institution  may  be  as  a  study, 
the  practice  at  the  office  may  bear  the  same  relation  to  the  lawyer 
as  the  experiments  of  the  laboratory  to  the  chemist. 

We  have  not  at  present  entered  minutely  into  the  detail  of  our 
scheme,  further  than  was  necessary  to  satisfy  ourselves  and  to 
convince  your  Lordships  of  its  importance  and  practicability  ;  and 
we  have  thought  that,  as  so  much  would  d^>end  upon  the  sanctum 
of  your  lordships  to  the  principle  g[  the  measure,  it  would  be  better 


to  apply  for  that  Ln  tlie  first  instance.  Your  Lordships  will  alreadj 
hare  collected  the  general  character  of  the  propoead  institution ; 
hot  we  woold  more  p&rttcularlj  state,  that  the  spedUo  objects 
which  we  hare  at  pre^nt  contemplated  are, — the  formation  of  an 
institation  where  suitable  lectures  would  be  deliyexed ;  the  ibrmA* 
tion  of  m  library — and  we  would  here  state  to  your  Lordships  that 
there  is  not  b  public  law  library  in  London  accessibly  to  the  generai 
body  of  articled  clerks ;  also  the  formation  of  classed,  under  com- 
petent  tutors  and  professors,  for  private  mstruction  ;  the  institu- 
don  of  periodical  examinations,  and  the  award  of  priseSy  honours, 
and  distinctions,  to  those  who  most  distinguish  tliemselvos.  Another 
object  would  be  (as  before  stated)  protective;  namely,  for  the 
general  conservation  of  the  political  and  social  interests  of  the  ar- 
ticled derksy  as  occasion  might  hereafter  be  found  to  arise.  Al- 
though the  m^ority  of  those  undersigtied  haTc  but  a  short  time 
to  serve  under  articles,  and  are  therefore  unlikely  to  reap  any  of 
the  proposed  advantages ;  yet  we  are  so  fully  convinced  that  the 
scheme  we  have  suggested  would  effect  a  more  important  reform 
in  oar  department  of  the  Profession  than  has  ever  yet  taken  place, 
that  we  have  resolved  to  devote  our  time  and  energies  towards  the 
aecompDshment  of  our  object ;  and  we  very  earnestly  and  respect- 
fully solicit  your  Lordships  to  take  the  subject  into  your  considera- 
tion, and  kindly  to  give  your  sanction  to  its  principle,  which  we 
feel  no  doubt  would  insure  to  us  abundant  success.  We  fear  that 
the  importance  and  number  of  your  Lordships'  engagements  will 
prevent  your  Lordships  from  giving  us  advice  or  directions  in  aid 
of  our  proceedings ;  but  it  is  needless  to  say  with  how  much  respect 
and  g^ratitude  any  such  suggestions  would  be  received  by  us. 

In  conclusion,  we  would  state  to  your  Lordships  that  we  repre- 
sent a  very  numerous  body  of  articled  clerks,  e<iually  desirous  with 
ourselves  for  success*  With  great  respect^  w^e  have  the  honour  to 
remain  your  Lordships'  most  obedient,  humble  servants, 

W.  W.  WIL80K, 

Edw.  Tctrxee  Pavne, 
Geo*  Ma^rsland,  Ju>% 
S.  Sanson, 
T,  Cooke. 

London,  13tb  March,  IS-JC. 

Copies  of  the  above  letter  were  forwan3ed  to  each  of  the 
above  noble  and  learned  lord.^  axnd  the  following  answers 
have  been  received  tVom  their  Lordships*  respective  secre- 
taries :  — 
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(Copy.) 

^  George  Street,  S8th  April,  1846. 
GENTLBHENy — I  am  directed  by  the  Lord  Chancellor  to  ac- 
knowledge the  receipt  of  your  letter  to  his  Lordship,  and  to  state^ 
with  reference  to  the  scheme  proposed  in  it,  that  the  Lord  Chan- 
cellor's engagements  prevent  his  entering  into  the  details  of  the 
scheme,  or  ofiering  any  suggestions  respecting  them ;  but  that,  so 
far  as  he  has  'had  time  to  examine  it,  there  does  not  appear  any 
objection  to  the  plan  proposed  for  increasing  the  professional 
knowledge  of  the  members  of  the  intended  society.  I  have  the 
honour  to  be,  Grentlemen,  your  very  obedient  servant, 

H.  J.  Pebbt. 

(Copy.) 

Sir,  —  On  receiving  your  letter  of  the  8th  inst  I  laid  it  before 
the  Master  of  the  Rolls,  and  his  Lordship  directed  me  to  offer  the 
following  observations  in  reply :  — 

His  Lordship  is  satisfied  that  much  may  be  done  to  encourage 
and  promote  the  instruction  and  education  of  articled  clerks,  and 
it  would  give  him  very  great  satisfaction  to  hear  of  a  well-con- 
sidered and  practicable  plan  being  established  for  that  purpose ; 
but  he  thinks  that  such  a  plan  cannot  be  formed  and  carried  into 
execution  without  the  advice  and  assistance  of  experienced  at- 
torneys and  solicitors,  who  may  be  able  to  direct  attention  to  the 
most  advantageous  course  of  study,  and  concur  in  the  application 
of  the  time  which  may  be  required  for  pursuing  it.  I  am.  Sir, 
your  very  obedient  servant, 

G.  W.  Sanders. 

Rolls,  15th  April,  1846. 

We  have  thought  it  right  to  put  these  letters  on  record, 
although  we  can  ill  spare  the  space.  So  far  as  they  go,  they 
bear  out  our  opinion  that  the  new  generation  of  lawyers  is 
not  indisposed  to  wise  and  judicious  reforms  in  the  law.  We 
would,  however,  with  the  kindest  feelings  to  the  gentlemen 
who  have  made  this  communication,  and  with  the  wish,  and,  it 
may  be  the  power,  to  serve  them,  recommend  them  to  follow 
the  advice  of  Lord  Langdale.  Let  them  take  the  opinion, 
and  rely  on  the  co-operation  of  experienced  members  of  their 
own  branch  of  the  profession.  There  will,  we  think,  be  no  in- 
disposition to  attend  to  their  reasonable  wants  and  wishes.  We 
can  truly  say  that,  in  endeavouring  to  assert  the  principle  of 
an  extensive  reform  of  the  law,  we  have  been  cheered  on  and 
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(iupixirted  as  warmly,  readily,  and  effectually  by  solicitors  as 
by  barristers,  and  that  great  help  and  many  of  the  most 
valuable  suggestions  have  come  from  the  former  clast*.  We 
trusty  then,  that  our  young  friends  will  rely  for  advice  on  the 
senior  solicitors.  Let  them  state  their  ease  in  the  proper 
quarter,  and  we  believe  tbey  will  not  be  disappointed.  If, 
however,  having  first  tried  to  obtain  the  accomplishment  of 
their  wishes  by  these  mean8,  they  fail  altogether*  or  are  un- 
reasonably delayed,  we  will  most  readily  assist  them  in  ob- 
taining their  rights.  * 


ART,  IX.  —  TOWNSEND'S  EMINENT  JUDGES. 

The  Lives  of  Twelve  eminent  Judges  of  the  last  and  present 
Centujy.  By  William  C*  Townsend,  Esq.,  M.  A.,  Re- 
corder of  Macclesfield.  2  vols.  8vo.  pp,  1012.  London, 
Longman,  1846. 

This  is  a  very  entertaining,  and  ako  a  useful  work.  It 
comes  before  us  with  no  jireteneions,  but  it  contains  the  lives 
of  some  of  the  most  eminent  judges  who  have  adi>rned  the 
bench  for  the  la^t  half  century,  and  somewhat  more  —  Bullcr, 
Kenyon,  Alvanley,  Loughborough,  Gibbs,  Ellenborough, 
Erskine,  Redeedule,  Grant,  Tenterden,  Stowell,  and  Eldon* 
The  volumes  probably  owe  their  origin  in  their  present  form 
tu  the  work  of  Lord  Cami»bell ;  and  if  Mr.  Towneend  adds 
the  Lives  of  Common  Law  <ladges  belonging  to  former  periods 
of  our  judicial  hl?itory,  the  book  will  form  an  agreeable  com- 
panion to  his  lordship's  work. 

Our  author  appears  to  have  bestowed  considerable  pains  in 
collecting  his  materials  from  all  the  sonrccs  of  information 
already  open  to  the  public,  and  from  some  private  ones  to 
which  he  has  had  access.    He  has  used  his  materials  ably ;  and 

'  A»  this  sheet  i§  passing  tlirotjgh  the  press  wc  have  barf  an  opportunity  of 
perusing  the  evidence  which  has  been  tjiken  before  the  select  eommitteii  ( tLC, )  of 
the  present  sc«ion  on  Legal  Education.  It  is  of  much  interest,  ami  we  ^hall» 
whim  iJie  whole  is  printed^  draw  our  rciiders*  ottention  to  it.  At  present  we 
will  only  obnerve  thut  much  of  the  evidence  points  to  a  very  eiU-nj*ive  st-hcme  of 
Legal  Educjition. 
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while  the  style  of  his  narrative  and  of  his  remarks  is  free 
from  all  aifectation  and  all  taste  in  other  respects  vicious,  it 
does  not  suffer  his  reader's  attention  to  flag.  He  presents  us 
with  many  lively,  and,  generally  speaking,  many  correct  like- 
nesses of  the  eminent  persons  whom  he  pourtrays.  His  pages 
abound  with  anecdotes  curious  and  striking ;  they  have  the 
higher  merit  of  bringing  together  much  information  iq)ozi 
legal  history  which  lies  scattered  elsewhere,  and  they  give  tiie 
particulars  of  many  cases  and  trials  in  ample  detail,  wherever 
a  full  knowledge  of  those  facts  is  necessary  for  understanding 
accurately  the  part  borne  in  the  forensic  scene  by  the  great 
actors,  whether  at  the  bar  or  upon  the  bench,  whose  story 
he  records. 

Where  there  is  so  much  to  commend,  we  can  with  difficulty 
pitch  upon  the  most  excellent  portions.  But  we  think  the 
lives  of  BuUer,  of  Redesdale,  of  Tenterden,  are  the  best.  Of 
the  three,  the  last  appears  to  us  to  stand  at  the  head.  Per- 
haps we  should  add,  that  Lord  Eldon's  life  possesses  less  merit 
than  any  of  the  others.  But,  indeed,  if  we  consider  how  full 
and  interesting  a  biography  of  that  eminent  person  has  lately 
been  given  by  Mr.  Twiss,  it  may  be  deemed  superfluous  to 
have  inserted  one  in  the  present  collection,  audits  place  might 
have  been  better  supplied  by  Lord  Mansfield,  or  Mr.  Justice 
Holroyd. 

In  order  to  enable  our  readers  to  judge  of  the  work  them- 
selves, we  shall  now  make  some  extracts  firom  the  Life  of 
Judge  BuUer,  which  may  not  be  uninstructive  to  our  younger 
fiiends. 

''Francis  BuUer  was  the  second  son  of  James  Buller,  of  Spilling- 
ton,  Esquire,  one  of  the  members  for  Cornwall,  by  his  second  wife 
Jane,  a  daughter  of  Allan,  Lord  Bathurst,  and  was  bom  at  his 
father's  seat,  in  1746.  The  family,  from  its  antiquity  and  alli- 
ances, bad  long  been  eminent  among  the  ancient  aristocracy  of 
Devon  and  ComwaU.  Notwithstanding  the  incredulity  of  country 
gentlemen,  some  lawyers  have  pedigrees.  The  portrait  of  an 
ancestor  in  his  judicial  robes  hung  by  the  bed-side  of  the  room  in 
which  he  was  bom,  and  may  have  given  the  first  chance  impulse 
to  his  childish  aspirations.  He  was  placed  in  a  private  school  in 
the  west  of  England ;  and  then,  instead  of  being  removed  to  the 
University,  was  transferred,  as  a  younger  son,  to  an  attorney's 
office.     He  was  determined  to  make  himself  thoroughly  master  of 
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Ills  profession,  and,  like  a  good  artificer,  in  tlie  words  of  Lord 
Bacon,  did  not  dread  "  the  gmoke  and  tarniah  of  the  furnace.** 

On  the  8th  of  February  1763,  he  was  matricuJated  at  the  Inner 
Temple,  and  became  a  pupil  of  Mr.  Awhurst,  a  celebrated  special 
plender^  Mrith  whom  he  afterwards  sat  as  colleague  for  many  years 
upon  the  bench.  The  advantages  to  a  pujul  of  a  special  pleader's 
cliarabers  depend  almost  exclusively  upon  himself.  The  great 
majority  may  be  characterised  as  west-end,  or  drawing-room, 
papils,  and  pay  their  hundred  guinea^  read  the  uewspajiers, 
discuss  the  topics  of  the  day,  copy  a  ntray  opinion,  transcribe  a 
declaration  on  a  bill  of  exchange,  make  up  a  rubber  at  biiliards, 
and  exeunt.  By  students  of  this  class  was  Bidler  tempted,  but 
had  t«x>  much  frrrancss  to  yield  to  their  temptations.  In  mature 
life,  when  in  the  company  of  a  youth  of  sixteen^  he  cautioned  him 
against  being  led  astray  by  the  examples  or  persuasion  of  others, 
and  said,  looking  back  with  pardonable  complacency  to  his  own 
fortitude,  **  If  I  had  listened  to  the  advice  of  some  of  those  who 
called  themselves  my  friends  when  I  was  young,  instead  of  being 
a  judge  of  the  Court  of  King*H  Bench,  I  should  have  died  long  ago  a 
prisoner  in  the  King's  Bencli."  In  the  language  of  self-gratulating 
authority,  he  could  repeat  to  a  beginner  the  classical  caution, 

Qui  "ilutlct  optntnni  ciirsu  contingere  metaoi, 
Multfl  tuIU  fecitque  puer. 

The  first  to  enter,  and  the  last  to  quit  chambers,  eager  to  unravel 
the  mysteries  of  a  subtle  science,  and  delighted  with  its  logical 
tin  esse,  he  soon  proved  himself  a  useful,  and  of  course  favourite 
pupiL  At  the  expiration  of  two  years  he  took  out  a  certificate  as 
special  pleader,  and  being  warmly  recommended  by  his  late  tutor, 
he  was  soon  fortunate  enough,  notwithstanding  his  extreme  youth, 
to  acquire  a  large  practice  and  many  pupils,  but  was  not  called  to 
the  bar  till  Easter  Term,  1772.  Precocious  throughout,  the  future 
boy  judge  married,  when  only  seventeen,  Susannah,  daughter  and 
heiress  of  Francis  Yarde,  Esq.,  of  Churston  Ferrers,  and  St.  3^Iary, 
Ottery,  Devon.  An  only  son,  Francis,  the  second  baronet,  waa 
the  fruit  of  this  marriage.  The  instant  success  in  his  profession 
of  the  juvenile  bridegroom  proved  that  he  had  not  adventured  on 
wedlock  rashly.  In  a  work,  entitled  "  Strictures  on  the  Lives  of 
Lawyers,"  and  written  by  a  shrewd  observer,  it  is  asserted,  tliat 
his  accession  to  business  was  immediate,  and  his  practice  as  a 
barrister  considerable  from  the  first.  In  terra  business  he  had  no 
equal,  and  in  every  motion  of  consequence  or  special  argument  he 
was  always  engaged,  and  at  home.  Very  early  in  life  he  seemed 
to  have  entered  into  a  recognisance   to  think  and  talk  of  nothing 

Ml    4 


372  TawnsentTs  Eminent  Judges. 

but  law,  to  make  himself  the  Solpitius  or  Coke  of  his  age.  His 
astonishing  success  introduced  the  custom  of  making  special 
pleading  an  introduction  to  the  profession.  It  had  hitherto  been 
the  fashion  for  students  to  saunter  through  the  courts,  and  to 
catch  any  straj  fragment  of  legal  law  amid  the  interrals  of  gossip ; 
a  plan  of  desultory  studj  still  much  in  vogue  with  our  professional 
friends  on  the  other  side  the  channeL  ''For  the  talents  of  an 
advocate,"  sajs  Espinasse  ^,  ''  and  legal  acquirements,  BuUer  soon 
ranked  among  the  first  of  his  daj.  To  show  the  extent  of  his 
practice  at  the  bar,  it  is  onlj  necessary  to  refer  to  Cowper's 
Reports,  where  there  will  be  found  few  cases  of  any  importance, 
in  which  his  name  does  not  appear ;  and  his  arguments  were 
equally  distinguished  for  research,  ingenuity,  and  sound  law."  It 
has  been  asserted,  indeed,  probably  with  truth,  that  he  was  more 
successful  in  his  addresses  to  the  bench  than  to  jurors ;  he  was 
unfortunate  in  his  speeches  to  the  passions,  and  could  not  make 
a  forcible  appeal  to  the  feelings  and  the  heart  However  shrewdly 
he  cross-examined,  however  pertinently  he  pointed  his  remarks, 
with  whatever  dexterity  he  managed  the  details  of  his  case,  there 
was  still  wanting  the  happy  art,  by  which  a  skilful  counsel 
identi^es  himself  with  his  client,  makes  others  feel  by  appearing 
to  feel  himself  with  playful  sarcasm  laughs  a  case  out  of  court, 
or  in  the  storm  and  tempest  of  his  passion  hurries  along  the  twelve 
honest  men  in  the  box,  and  compels  their  verdict  in  his  favour. 
But  though  BuUer  could  not  vie  with  such  a  leader  at  Nisi  Prius 
as  Dunning,  who  played  with  his  audience  as  on  a  musical  instru- 
ment, he  was  superior  to  the  Wallaces  and  Lees  of  his  day ;  and 
appears,  during  his  short  continuance  at  the  bar,  to  have  been 
retained  in  all  the  trials  of  interest  which  amused  that  frivolous 
age.  Among  these  may  be  instanced  the  trial  of  the  Duchess  of 
Kingston,  the  action  for  libel  against  the  Rev.  J.  Home,  the  trial 
of  Jack  the  Painter,  the  extraordinary  case  of  the  Chevalier 
D'Eon,  "  Vir,  nunc  foemina,  Caeneus,"  and  trial  of  Dr.  Dodd.  It 
may  be  mentioned,  as  a  curious  proof  of  the  inefficacy  of  even 
capital  punishments  to  deter  from  crime,  that  the  foreman  of  the 
jury,  who  was  most  eager  to  convict  Mr.  BuUer's  unfortunate 
client,  and  to  overrule  the  more  compassionate  feelings  of  his 
brother  jurors,  should  himself  have  been  tried  subsequently  before 
Mr.  Justice  Buller  for  forgery,  and,  meeting  with  the  same  rigid 
justice  he  had  before  exacted,  have  been  convicted. 

At  an  early  period  of  his  professional  life,  Mr.  Buller  gave  to 
the  world,  in  his  own  name,  the  first  treatise  ever  published  on 

*  Author  of  *«  My  Coteitiporaries,**  in  Eraser's  Magazine. 
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the  law  of  Nisi  Prius  ;  it  lonp:  continued,  as  tbe  compiler  ijitended 
it  ahould  be,  a  favourite  vade  inecum  on  circuit ;  and,  b^ing  pub- 
lished at  a  time  when  good  treatises  were  rare^  could  not  fail  to 
enhance  highly  the  legal  reputation  of  the  author.  Hiougli  with* 
out  much  pretension  to  literary  elegance  and  etyle,  definitions  are 
there  ^ven  with  clear,  logical  precision  ;  decisions  are  noted  down 
with  aceumte  brevity,  and  an  exact  method  as?istf»,  wliile  it  never 
perplexes  the  learner.  It  wu.^^  not  affected  to  be  denied,  that  the 
work  had  been  compiloil  from  a  collection  of  cases  made  by  3Ir. 
Justicje  (afterwards  Lord)  Bathurst,  for  his  own  use,  and  that  he 
h»d  given  the  manuscript  to  his  kinsman  to  assist  him  in  his 
Btudies,  They,  however,  who  remember  the  jejune  and  feeble 
talents  of  Lord  Bathurst,  may  well  believe  that  the  treatise  when 
it  pasf^ed  from  his  hand  was  a  mere  shell  or  skeleton  ;  that  it  re- 
quired Buller's  plastic  and  vigorous  arm  to  endue  it  with  sinews^, 
and  flesh,  and  muscle.  The  jealous  rivals,  indeed,  whom  he  had 
outstripped  in  his  profession,  aflfected  to  represent  tlic  publication 
as  a  disingenuous  attempt  to  raise  a  spurious  fame,  by  assuming 
the  title  of  author  of  a  book  which  was  the  work  of  another.  Mr. 
BuHer  never  condcf^cended  to  notice  the  calumny,  which  was,  in 
the  pithy  language  of  Lord  Mansfield,  too  impotent  to  be  contra- 
dicted. From  the  first,  the  talents  of  the  young  lawyer  had  at- 
tracted the  notice  of  the  venenible  judge;  he  had  admired  his 
perspicuous  and  inductive  reasoniog,  his  clear  method,  that  per- 
fection of  forensic  oratory  which  says  no  more  than  just  tlte  thing 
it  ought,  his  copious  reading,  and  the  nice  acumen  with  which  he 
could  distinguish  between  apparently  conflicting  decisions,  and 
search  out  the  true  principles  of  the  law.  llis  argument  for  the 
plaintitfin  error,  in  the  important  case  of  Fabrigas  v.  Mostyn,  de- 
livered the  year  after  his  call  to  the  bar,  elicited  the  hearty  ap- 
plause of  Lord  Mausfieldj  w?io  said,  emphatically, — ^and  prait^e  had 
a  double  cliarm  coming  from  his  lips,  — **  It  has  been  extremely 
well  argued."  The  father  of  the  King's  Bench  was  aware  that  his 
health  and  strength  would  be  shortly  on  the  wane^  and  anxiously 
sought  a  colleague  on  whom  he  coidd  rely  as  another  self,  to  whose 
more  youthful  vigour  he  might  delegate  a  portion  of  his  dutie-s 
when  they  should  become  onerous,  and  on  whose  judgment  he 
might  lean  with  confidence  in  alt  cases  of  difficulty  and  doubt. 
Accordingly,  on  the  death  of  Sir  Richard  Aston,  which  occurred 
in  Hilary  Term,  177H,  Lord  Mansfield  strongly  recommended  Mr. 
Buller  as  his  successor,  and  the  Clianccllur  lost  no  time  in  ^iflcrlng 
the  vacant  judgeship  to  a  young  man,  then  only  thirty  two  years 
of  ag«% — ^an  instance,  we  believe,  without  parallel  in  the  modern 
judicial  annals  of  our  country.     His  appointment  formed  an  ex- 
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cellent  contrast  to  the  too  prevalent  enstom  of  selecting  for  jadgea 
aged  lawyers,  whose  duties  had  been  done,  at  a  time  of  life  when 
they  were  only  fitted  for  retreat ;  a  precedent  which  the  Chancellor 
Eldon  might  well  have  followed,  instead  of  lifting  up  such  de- 
cayed veterans  of  seventy,  as  Mr.  Justice  Burroughs  and  Chief 
Baron  Alexander,  to  the  Bench.  In  a  pecuniary  point  of  view 
the  offer  presented  no  attraction,  the  income  of  a  puisn^  judge  of 
the  King's  Bench  being  then  only  two  thousand  two  hundred  a 
year,  a  sum  scarcely  the  fourth  of  what  a  counsel  in  leading  prac- 
tice might  expect  to  realise.  Mr.  Buller  had  already  received  a 
silk  gown,  had  been  appointed  second  judge  on  the  Chester  circuit, 
and  stood  at  the  vestibule  of  all  the  public  offices  leading  to  dis- 
tinction. But  the  proposal  comprehended  still  a  great  charm  to 
an  ambitious  and  weary  man;  his  constitution,  naturally  weak, 
had  threatened  to  give  way  under  those  hard  task-masters,  the 
daily  toils  of  his  profession ;  and  he  sighed  for  the  comparative 
repose  of  the  bench.  His  hopes,  too,  were  flattered  with  the  pro- 
mise, that  his  illustrious  patron  would,  on  retiring,  exert  all  his 
influence  in  his  favour ;  and  that,  being  associated  with  him  a  few 
years,  on  his  shoulders  might  descend  the  mantle  which  had  been 
worn  by  the  legal  seer."  Vol.  i.  pp.  2 — 6. 

We  have  thus  traced  his  career  to  the  Bench.  How  long 
and  usefully  he  presided  in  the  first  Criminal  Court  of  the 
country  is  well  known  to  alL  We  shall  see,  however,  that 
even  this  eminent  situation  is  not  without  its  disappoint- 
ments :  — 

"  In  the  summer  Lord  Mansfield  resigned,  and  "  a  change  came 
o'er  the  spirit  of  his  dream."  The  wishes  of  the  venerable  peer,  to 
secure  which  he  had  exerted  all  those  arts  of  diplomacy  for  which 
he  had  in  earlier  life  been  so  famous,  —  the  general  hopes  of  the 
profession,  who  contrasted  the  courteous  bearing  of  Buller  with 
the  rough  deportment  of  his  rival,  —  his  own  high  claim,  from 
having  performed  unfeed  so  long  and  so  ably  the  arduous  duties 
of  the  office,  —  were  all  alike  disregarded.  The  pryne  minister, 
Mr.  Pitt,  was  one  who  scarcely  ever  rewarded  any  but  political 
services;  and  even  in  his  judicial  appointments  had  respect  to 
previous  merits  in  Saint  Stephen's  Chapel.  To  Buller,  except 
in  the  remembrance  of  a  few  courtesies  which  that  learned  judge 
had  shown  him  on  his  first  Western  circuit,  he  was  almost  wholly 
unknown ;  but  Sir  Lloyd  Kenyon,  an  honest  and  admirable  law- 
yer, had  served  him  faithfully  through  several  political  campaigns, 
and  had  fought  his  battles,  in  advocating  the  Westminster  scrutiny, 
one  of  the  most  unwise  and  unpopular  acts,  during  his  long  admi- 
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nistration.     Another  and  more  weighty  reason  for  Mr.  Pitt's  re- 
fusal baa  been  ascribed  to  the  iraproprietj,  of  which  liimself  liad 
been   an    eje-witness   on   the  Western    circuit,   of  Mr,  Justice 
Buller  trying  a  Quo  wan^anto  affecting  political  lights  in  a  cloae 
borough,  of  which  his  own  family  bad  notoriously  the  property. 
In  the  repugnance   produced  by  this   unguarded   and   improper 
act  Lord  Thiu*low  shared,  saying,  in  his  own  rough  disparaging 
way,  **  I  hesitated  long  l>etween  the  corruption  of  BuUcr  and  the 
iatemperance  of  Kenyon."     In  tact  Mr.  Pitt,  with  characteristic 
biiutenr,  controlled  the  choice  of  the  Chancellor  j   and,  notwith- 
standing bis  curses,   muttered   loud    and   de-ep,    insisted   on    be- 
stowing the  second  vacant  prize,  the  Mastership  of  the  Polls,  on 
another   staunch    political   friend,  Sir  Pepper  Arden.     The    sole 
n?ward  which  Buller  got  for  his  valuable  labours  was  the  promise 
of  a  baronetcy,  to  which  rank  he  was  elevated  in  the  following 
year.     That   he    felt   the   disapiK*intment   keenly  could  have  af- 
forded no  surprise ;   it  was  not  confined  to  himself—*  a  genend 
feeling  of  regret  was    excited   among   the  whole  of  the  King's 
Bench  bar,  in  whose  estimation  he  stood  so  very  high,  not  merely 
for   the    extent   of    bis   legal    knowledge,    but    for    his    conduct 
towards  them  on  the  bench,  and   for   his  general  urbanity  as  a 
judge.     They  had  no  flattering  anticipation  of  courtesy  from  Lord 
Kenyon,  such  as  they  had  been    in  the  habit  of  receiving  from 
Mr*  Justice  Buller,  and  they  found  their  apprehensions  not  with- 
out foundation.     Disappointment,    however,  did   not   induce   the 
learned  judge   to    resign,  or   immediately  to  change  his  seat  to 
another   court,      "  He  resumed  bis   place   in  the  King's  Bench, 
but  with  evident  chagrin   and   dissatisfaclion,  which  the  temper 
and  manners  of  the  new  chief  justice  were  but  little  calculated 
to  remove,  or  to  reconcile  liim  to  that  change  of  situation  which 
his  appointment  had  occasioned.     Too  able  a  lawyer  to  require 
the  assistance  of  others  to  enable  him  to  form  an  opinion,  and  too 
proud  to  ask  it.  Lord  Kenyon  rarely  condescended  to  consult  the 
her  judges,  or  inquire  their  judgment.     lie  did  not  wait  for  their 
pression  of  approval  or  dissent,  but  made  rules  absolute  or  dis- 
eharged  them  on  bis  own  discretion  only.^*      On  arguments  he 
pronounced    an    unhesitating    opiniou,  and  left  the  other  judges 
to  Agreo  with  him,  or  differ  from  him,  as  tbey  thought  lit ;  the 
latter   waa   of  unusual   occurrence,    though    Mr.  Justice  Buller 
sometimes   astonished   the    surly  chief,    by   explicitly    dissenting 
and  atfsigni ng  very  cogent  rca^sons    for    his   dissent,      A  similar 
slight  was  noticed  with  shrill  displeasure  by  Mr.  Justice  Willes 
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in  Lord  Mansfield's  time ;  bat  judicial  £une  did  not  attach  to  his 
inteimption  the  same  weight  as  that  which  attended  the  grave 
rebuke  of  Boiler  and  his  dignified  expression  of  a  contrary 
q>inion.  '<  *  I  have  not  been  consulted,  and  I  will  be  heard ! ' 
exclaimed  one  of  Lord  Mansfield's  puisnes  once.  At  this  distance 
of  time,"  continues  Jeremy  Bentham,  "  five^and-thirty  or  forty 
years,  the  feminine  scream  issuing  out  of  a  manly  frame  still  tingles 
in  my  ears." 

To  descend  to  the  low  and  level  consequence  of  his  brethren, 
who  had  been  used  to  look  up  to  him,  was  ill  suited  to  the 
high  mind  of  Buller ;  he  had  been  the  president  of  a  liberal  repub* 
lie,  he  was  now  the  vassal  of  an  absolute  monarchy.  His  opinions 
had  swayed  implicitly  the  judicial  minds  of  his  brethren ;  they 
were  now  exposed  to  the  angry  bay  of  Kenyon,  and  the  sni^pish 
yelp  of  Grose.  He  bore  the  change  for  many  years,  and  till  en- 
feebled by  disease,  when,  forsaking  the  court  in  which  he  had 
practised  all  his  youth  and  manhood,  he  retired  from  the  King's 
Bench  into  the  Court  of  Common  Pleas,  and  became  a  puisne 
judge  of  that  court  in  1794.    VoL  L  pp.9— 11. 

We  shall  now  extract  at  random  some  of  Mr.  Townsend's 
anecdotes,  which  are  told  in  an  amusing  and  lively  manner. 
Lord  Kenyon's  life  affords  a  comforting  lesson  for  silent 
juniors :  — 

"  He  had  no  professional  connexion  in  London,  and  disdained 
to  stoop  to  those  petty  artifices,  by  which,  in  the  absence  of  in- 
terest, a  business  may  be  sometimes  forced.  Though  year  after 
year  passed  away  without  introducing  more  than  an  occasional 
client  to  his  chambers,  he  studied  as  hard  as  if  he  had  seen  the 
large  fees  in  present,  and  the  judgeship  in  distant,  perspective, 
which  at  length  so  amply  rewarded  his  labours.  One  line  —  a  line 
fraught  with  instruction — includes  the  secret  of  his  final  success, 
— he  was  prudent,  he  was  patient,  and  he  persevered.  The  spirit 
of  despondency  had  indeed  at  one  time  almost  mastered  his  dogged 
determination :  after  ten  years'  diligent,  but  apparently  vain,  pur- 
suit, he  would  gladly  have  quitted  his  profession  and  have  taken 
orders,  if  he  could  have  obtained  the  small  living  of  Hanmer  in 
his  native  parish.  Never  let  the  mature  but  desponding  lawyer 
forget  that  had  Scott  consulted  his  own  sinking  inclinations,  he 
would  have  been  a  provincial  barrister  at  Newcastle-upon-Tyne, 
instead  of  Lord  Chancellor  ;  that  had  Kenyon  yielded  to  temporary 
depressions  he  would  have  been  a  Welsh  parson,  and  not  Chief 
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Justice  of  Eogland  The  line  of  demarcation  ap|>ear8  to  have 
been  less  broadly  drawn  at  that  period  ttiau  it  has  been  since  be> 
tween  the  common  law  and  equity  conrts,  and  our  indefatigable 
lawyer  alternated  between  the  two,  biit  paid  the  more  especial 
attention  to  the  Court  of  Cbancery.  Without  confining  himself 
i!ttrictly  to  what  is  called  clianiber  practice^  he  made  conveyancing 
and  drawing  bills  in  equity  hi^  peculiar  study ;  acquiring  by  slow 
but  sure  degrees,  *'  sensim  »ine  sensu^*'  a  reputation  with  the  pro- 
fession of  being  a  sound  lawyer,  a  neat  and  saie  dnill:smaii.  In 
compliance  vrith  a  custom,  which  has  prevailed  even  60  late  as  the 
days  of  Rom  illy,  ht!  went  the  Oxford  circuit,  and  attended  sessions 
at  Stafford  and  Shrewsbury  for  ten  years,  a  listener  to  the  good 
things  of  other  men  rather  than  utterer  of  his  own ;  silent  as  a 
learner  where  he  might  have  taught;  being  there  drilled,  how- 
ever, into  that  intimate  and  peculiar  acr|uaintauce  with  tlic  fourth 
volume  of  Burn's  Justice,  which  astonished  the  Court  of  King's 
Bench  so  much  on  erown-paper  days,  when  dis[>Iayed  by  an  equity 
lawyer.  This  universal  erndition, — ^the  acquisition  of  so  many 
distinct  branches  of  professional  knowledge  now  rarely  sought  for, 
unless  hurriedly  and  on  the  surface  by  provincial  barristers, — 
forms  an  important  feature  in  his  legal  character.  Others  have 
been  distingnished  for  their  science  in  particular  departments ; 
some  as  real  property  lawyers,  some  as  black-letter  lawyers,  some 
for  their  profound  acqufiintanee  with  crow^n  law,  but  the  labour  of 
Mr.  Kenyon  comprehended  tliem  all.  It  now  and  then  happened 
that,  sitting  in  the  back  rows,  he  could  suggest,  as  amicus  curiie» 
some  clause  in  a  forgotten  act  of  parliament  which  had  escaped 
notice ;  and  though  Mr.  Thurlow,  the  then  Attorney-General,  de- 
claimed with  an  oath,  that  he  did  not  pretend  to  carry  the  statute- 
book  in  his  head,  he  saw  the  great  advantage  of  gaining  so  useful 
and  pains-taking  an  auxiliary,  and  made  such  favourable  overtures 
to  the  learned  stranger,  that  from  this  period  he  shared  with  Har- 
grave  the  toil  and  profit  of  being  the  lion's  provider.  It  is  an 
encouraging  truth  to  those  who  feel  dispirited  from  failure  at  the 
commencement  of  their  career,  that  however  much  the  exact  time 
of  accession  to  business  may  depend  on  of»portnnity  and  chance^ 
sound  legal  knowh dge  will  command  success,  and  that  the  repu- 
tation of  a  real  lawyer  must  eventually  prevail  over  adverse  for* 
tune  and  neglect.  Several  of  Lord  Kenyon's  most  diatingwished 
colleagues  had  to  struggle  at  starting  with  similar  diseouragements. 
Thurlow  wasted  in  taverns  the  evenings  for  which  the  profession 
had  no  call ;  Grant  bore  a  musket  in  Canada  to  relieve  his  vacant 
hours  ;  and  Scott  travelled  his  Northern  circuit  in  the  hopeless 
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aecori^  of  imdistiirbed  toisore.  Bot  thej  neither  gave  way  to 
despair  nxxt  cardesgneag,  steadily  parsaing  their  coarse  through 
the  flickering  shadows  of  dooht  and  gloom,  and  to  the  doaded 
dawn  of  each  a  bright  day  succeeded.    YoL  L  39,  40. 

And  yet  that  Liord  E^enyon  had  none  of  the  graces  of  the 
pofessicm,  is  made  out  yery  amusingly.  We  can  only  give 
two  instances :  — 

''  The  Term  Beports,  when  they  nse  the  very  language  of  the 
chief,  often  contain  a  series  of  broken  metaphors.  For  example :  — 
"  K  an  individual  can  break  down  any  of  those  safeguardis  which 
the  constitution  has  so  wisely  and  so  cautiously  erected,  by  poisot^ 
ing  the  minds  of  the  jury  at  a  time  when  they  are  called  upon  to 
decide,  he  will  stab  the  administration  of  justice  in  its  most  vital 
parts."    P.  79. 

Coleridge  in  his  Table  Talk  has  mentioned  another  of  his 
favourite  examples,  which  displays  a  felicitous  ignorance  that  the 
whole  race  of  Malaprops  might  have  envied.  '*  Above  all,  gen- 
tlemen, need  I  name  to  you  the  emperor  Jalian,  who  was  so  cele- 
brated for  the  practice  of  every  Christian  virtue,  that  he  was 
called  Julian  the  Apostle?''   P.  80. 

Lord  Alvanley  is  made  thus  to  import  his  own  experience 
in  horseflesh  into  a  horse  cause :  — 

'^  Some  years  ago  an  action  was  brought  against  a  gentleman  at 
the  bar  respecting  a  horse  which  he  had  bought  to  go  the  circuit. 
The  horse  was  taken  home,  and  he  mounted  him  to  show  his 
paces :  the  animal  would  not  stir  a  step :  he  tried  to  turn  him 
round ;  but  he  was  determined  not  to  go  the  circuit  The  horse- 
dealer  was  informed  of  the  animal's  obstinacy,  and  asked  by  the 
purchaser  how  he  came  to  sell  him  such  a  horse.  *  Well,'  said  the 
dealer,  '  it  can't  be  helped ;  give  me  back  the  horse,  allow  me  ^y^ 
pounds,  and  settle  the  matter.'  The  barrister  refused,  and  advised 
him  to  send  the  animal  to  be  broken  by  a  rough-rider.  ^  Bough- 
rider!'  said  the  dealer,  ^he  has  been  to  rough-riders  enough  al- 
ready.* *  How  came  you  to  sell  me  a  horse  that  would  not  go  ? ' 
rejoined  the  lawyer.  *  I  sold  you  one  warranted  sound,  —  and 
sound  he  is,'  concluded  the  dealer ;  '  but  as  to  his  going,  I  never 
thought  he  would  go,  and  never  said  he  would.' "    YoL  L  131. 

Another  anecdote  of  a  horse  cause  before  a  different 
judge :  — 
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The  &ame  honest  inflexibility  of  purpotwi  which  would  not 
brook  suspiciot),  marked  the  conduct  of  th*^  Chief  Justice  in  the 
trial  of  a.  horse  canse,  to  which  a  certain  priYy  coancillor  was 
party*  The  right  honourable  bai*onet  took  his  seat  as  of  right  on 
the  bench,  and  ventured  in  the  course  of  the  trial  to  whisper  a 
remark  to  liia  lordship,  **  If  you  again  address  me,  Sir  William," 
was  the  grave  rebuke,  not  delivered  in  a  whisper,  **  I  shall  place 
you  in  custody  of  the  marshah"  The  spirit  of  the  man  of  rnak 
died  within  hira  l>cfore  the  stern  voice  of  the  judicial  dictator,  and 
he  i^hortly  stole  away  from  the  side  cushions  of  the  bench.  The 
instant  submission  paid  by  all  ranks  to  the  authority  of  a  chief 
who  ruled  the  court  and  its  precincts  with  despotic  sway,  '^  cuncta 
lupercilio  moventis,"  i?<  said  to  have  been  once  exhibited  in  a  very 
ludicrous  manner.  A  storm  of  wind  and  rain  had  driven  a  regi- 
ment of  Westminster  volunteers  to  seek  for  shelter  in  the  hall, 
when  his  atteution  was  attracted  by  the  clatter  of  the  mugketiy. 
**  Wliat  is  the  cause  of  that  interruption,  usher?"  vehemently  de- 
manded Lord  Ellenborough.  *'  My  Lud^  it  is  a  volunteer  regi* 
ment  exorcmng^  your  Ludship" —  "  Exorcising  I  we  will  see  who 
is  beJt  at  that.  Go,  sir,  and  inform  the  regiment,  that  if  it  de- 
part not  instantly  I  shall  commit  it  to  the  custody  of  the  tipstaflT." 
The  battalion  filed  off,  we  are  assured,  at  the  first  report,  with 
unmilitary  speed.     YoL  i.  365- 

We  have  endeavoured  to  show  the  value  of  this  useful 
work*  It  is  fit  that  we  now  undertake  the  less  grateful  hut 
equally  necessarj^  task  of  stating  its  defects.  These  bear,  it 
is  true,  no  proportion  to  its  merits,  and  they  are  such  as  a 
little  attention  might  have  avoided,  and  a  moderate  e^re  may 
easily  correct.  But  we  allude  to  the  carelessness  and  inac- 
tniracy  with  which  many  particular  facts  are  stated.  This  is 
unfortunate,  because  it  detracts  from  the  usefulness  of  the 
book  by  lessening  the  confidence  in  its  authority.  We  hold 
it  a  duty  to  point  these  errors  out  —  premising  that  it  would 
be  most  unfair  to  conclude  that  there  exist  others  not  enu- 
merated ;  for  our  catalogue,  though  it  will  necessarily  extend 
to  a  considerable  length,  contains  nearly  the  whole  that  a  very 
careful  perusal  has  enabled  ut*  to  detect. 

It  ia  rather  an  omission  than  an  error  to  suppress  the  fact, 
not  probably  known  to  the  author,  that  when  four  thousand 
pounds  were  recovered  in  the  case  of  Lambert  v.  Tattersall 
—  for  a  foul  libel  in  the  newspaper  upon  an  accomplished 
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and  virtuous  young  lady  of  high  rank,  charging  her  with 
having  eloped  with  a  footman,  the  ample  damages  were  paid 
by  the  real  author  of  the  slander,  afterwards  Prince  Regent 
of  this  kingdom.     Vol  i.  p.  70. 

In  like  manner  (p.  81.),  when  giving  examples  of  Lord 
Kenyon's  occasional  felicity  of  diction,  Mr.  Townsend  ought 
to  have  noticed  his  mentioning  the  style  of  auctioneers  in 
their  puffs,  as  "  the  penmanship  of  those  persons." 

It  is  wholly  untrue  —  indeed,  impossible  —  that  Arden, 
afterwards  Lord  Alvanley,  owed  his  silk  gown,  in  1780, 
to  the  patronage  of  Mr.  Pitt,  (voL  i.  p.  134.),  for  at  that 
time  the  latter  had  no  possible  influence  with  either  Lord 
Thurlow  or  any  other  person  in  oflSce.  A  like  inatten- 
tion to  dates  makes  our  author  enumerate  Mr.  Fox  with 
Burke  among  the  eminent  men  who  had  just  "  risen  above  the 
political  horizon"  (vol.  i.  174.),  in  1761,  when  Wedderbum 
first  came  into  Parliament.  Fox  was  at  that  time  barely 
twelve  years  of  age,  having  been  bom  in  1749.  (i.  174.) 

In  vol.  i.  141.,  we  find  the  RoUiad  cited  as  to  Lord  Alvanley 
—  "the  tallest  fittest  man  to  go  before  the  King."  But 
that  line  could  have  no  application  to  any  but  a  household 
officer ;  accordingly  it  is  Lord  Salisbury  that  it  was  intended 
to  describe. 

In  vol.  i.  173.,  he  calls  Mr.  Stuart -the  appellant  in  the 
Douglas  cause,  when  giving  Wedderbum's  letter  to  that 
gentleman  upon  the  subject  of  the  decision,  Mr.  Douglas  was 
the  appellant ;  Mr.  Stuart  was  only  the  solicitor. 

It  is  an  entire  mistake  to  suppose  (i.  218.)  that  Lord 
Loughborough  was  induced  by  George  IIL's  desire  to  take 
the  villa  of  Baylis,  near  Windsor,  and  that  he  received  many 
or  any  marks  of  kindness  from  the  Royal  Family  when  living 
there.  The  neglect  which  he  experienced  was  well  known, 
and  was  matter  of  complaint  in  the  ex-chancellor's  family. 
He  had  not  an  audience  the  morning  of  his  death,  nor  at  any 
other  time.  He  died  of  gout  in  the  stomach,  not  of  apo- 
plexy. Nor  was  it  possible  that  in  those  days  of  slow  travel- 
ling he  could  have  gone  from  Windsor  to  Bulstrod  after 
seeing  the  King,  and  return  to  Baylis  the  same  day.  (i.  218.) 
•     It  is  equally  incorrect  to  say  (i.  232.)  that  Wedderbum 
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obuiocl  a  pension  for  Dr,  Jolmson,  when  eating  his  way  to 
the  Bar,  He  was  called  to  the  Bar  in  1757  (u  17(1),  and 
Jolmeon's  pension  was  not  obtained  till  1763,  when  Wedder- 
bom  wae  in  Parliament,  and  a  rii?ing  man  at  the  Bar. 

The  praise  bestowed  on  Sir  W.  FoUett  is  exaggerated, 
aiMl  therefore  hurtful  to  its  objects  After  mentioning  Cam-* 
deo,  Bnller,  Dunning,  nay,  Gknvil,  Brae  ton,  and  Lit* 
tletOD  himself^  Mr.  Town:3end  says,  **  a  still  mure  illustrious 
foreoBie  name  —  greater  than  the  greatest  of  them  all,  was 
Sr  W.  Follett,*'  (i.  238>) 

la  the  Life  of  Gibbs,  he  mentions  Bamberger's  travels, 
aa  pretending  to  have  been  ♦^in  Centnd  tii>ain,"  instead  of 
Africa.  (L296,) 

In  speaking  of  Lord  Ellenborough,  we  find  two  great  mis- 
takes on  one  page,  (i,  30L)  He  is  mentioned  as  having  a 
Northombrian  borr  instead  of  a  Cumberland  accent,  and  his 
father^  the  Bishop,  is  said  to  have  been  the  author  of  the 
''Serious  Callj"  which  was  written  by  William  Law,  a 
cleigyoian,  employed  as  tutor  in  the  family  of  the  historian 
Giblxin's  father. 

In  some,  but  only  few  instances,  t!ie  point  of  the  remarks 
and  sayings  in  anecdotes  is  lost.  Thus  the  well-known  story 
of  Paley's  answer  to  Bishop  Barrington,  who  introduced  his 
wife  to  the  Archdeacon,  saying,  "  we  have  lived  five  and 
thirty  years  together  without  a  single  word  of  diflerence,"  is 
in  two  respects  misrepresented.  He  is  made  to  say,  "  Verra 
flat,**  which  is  a  Scotch,  and  not  a  Cumberland  pronuncia- 
tion —  the  Cumberland  would  be  **  Vaia."  But  the  real 
phrase  was,  "  Rather  flat,  my  Lord,  eh  I  '*  and  that  is  much 
better.   (1.307,) 

In  the  same  Life  of  Lord  Ellen  borough,  a  sarcasm  is  given  to 
that  learned  Judge,  which  was  Chief  Justice  Downes'e.  (i.  353.) 
Sir  Frederick  Flwjd,  in  mitigation  of  punisliment,  began: 
**  My  Lords,  my  unfortunate  client/'  and  repeating  the  jihrase 
through  hesitation,  the  Chief  Justice  said,  **  Proeeed,  Sir 
Frederick,  thus  far  the  Court  is  with  you.**  In  the  same 
page,  3Ir-  Broogham^s  well-known  attack  on  tlie  prosecuting 
Counsel  and  the  Court  rc?^|»ecting  a  lilicllcr,  is  mii*qunted, 
leaving  out  the  main  part  of  the  passage,  and  it  is  made 
wholly    unintelligilde,  by  being   said   to   have   occurred   in 
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Hunt's  case,  for  a  political  libel,  to  which  it  could  have  no 
application,  whereas  it  was  in  Houston's  case,  that  of  an  in- 
fidel book.  **  It  is  not  to  those  only  (Mr.  Townsend  quotes) 
who  clamour  out  (it  was,  who  proclaim  pharisaically)  their 
faith  in  high  places  that  credit  will  be  given  for  the  uncerity  of 
their  professioos."  But  the  rest  of  the  passage  is  omitted  — 
''A  man  may  be  sincere  though  tranquil,  devout  though 
charitable;  and  may  even  reckon  upon  profiting  by  his  reli- 
gion in  the  way  of  reversion,  although  he  should  abandon 
the  hope  of  a  present  advantage  from  it,  and  refuse  to  make 
his  godliness  a  great  gain."  We  have  applied  to  Lord 
Brougham  for  a  statement  of  the  very  words,  and  have  been 
favoured  by  his  Lordship  with  the  above  note  of  the  passage. 

It  is  another  error  in  the  same  Life,  that  among  Lord 
EUenborough's  sons,  is  mentioned  W.  J.  Law,  Insolvent 
Commissioner.  He  is  the  son  of  Ewau  Law,  Lord  Ellen- 
borough's  brother,  (i.  393.) 

We  observe  in  several  parts  of  this  book  reference  made 
to  a  work,  called  '^  the  Clubs  of  London."  In  one  place  (L 
405.)  the  name  of  Adair  is  given  as  that  of  the  author.  We 
believe  it  was  Mr.  Marsh's  work,  a  gentleman  formerly  at 
the  Indian  bar,  and  originally  of  the  Norfolk  Circuit  But, 
in  tnith,  no  use  should  ever  be  made  of  so  indefensible  a 
publication ;  it  is  a  sin  against  all  the  niles  of  society,  for  it 
professes  to  give  in  print  the  anecdotes  and  the  conversations 
of  private  circles,  firom  which  the  public  are  carefully  and 
properly  excluded,  and  nothing  but  a  gross  breach  of  f^th 
could  lead  to  such  publicity. 

Nothing  can  be  more  inaccurate,  indeed  more  impossible 
than  the  statement  in  vol.  i.  p.  422.,  that  after  Erskine  be- 
came aware  of  his  strength,  that  is,  in  the  fourth  year  after 
he  was  called  to  the  bar,  he  ^^  altogether  refused  to  accept 
junior  briefs  at  Nisi  Prius."  Surely  Mr.  Townsend  must  be 
aware,  in  the  first  place,  that  no  man  at  the  bar  ever  can 
refuse  a  brief,  still  less  refuse  it  merely  because  another,  his 
senior,  is  to  lead  in  the  same  cause,  and  next,  that  no  busi- 
ness is  more  agreeable  than  that  of  a  second  counsel  exempt 
from  the  drudgery  of  the  pleader,  and  relieved  from  the 
responsibility  and  the  cares  of  the  leader. 

In  the  same  Life,  p.  426«,  we  have  the  well-known  epi- 
gram of  C.  Warren  on  Judge  Grose  ascribed  to  Erskine, 
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who  could  no  more  have  wrilten  those  excellent  L^tiQ  verses 
than  Warren,  or  the  Judge  himself,  could  have  made  the 
defence  fur  Stockdale. 

**  QtiatU  fit  Grotius  judci  uno  Aceipe  vcrsu  ; 
E*cUmiii,  airidet,  dubiiat,  balbutit  et  —  errmt*" 

He  also  tmns|K>scs  duMtat  and  5/r/V/;'^  unhai)i>ily*  In  com- 
pensation  of  thi^,  he  omits  among  the  many  indiftcrent /Vw^r 
d'esprit  of  Erskine,  by  far  hi  a  happiest  although  certainly 
indecorous  riddle  on  George  III. 

**  I  DC¥cr  can  dk\  though  I  may  not  live  long  ; 
I  may  nevtr  l>e  right,  though  I  cannot  do  wrung  l 
My  jowl  it  is  purple,  my  head  it  is  fat- — 
Come  riddle  my  riddle.      What  is  it  ?     What  ?     What?" 

The  reader  of  the  last  generation  needs  not  to  be  reminded  of 
wliat  those  of  to-day  will  require  to  be  tt^ld,  that  George  the 
Third'*  constant  turn  of  conversation  was  the  interrogatory 
with  which  the  last  line  conchidcs. 

In  vol.  1.  p.  443,,  we  find  Croke  called  a  reporter  '*  in  the 
reign  of  James  L  and  Charles  I.,"  he  having  begun,  as  it  is 
well  known,  with  Elizabeth. 

In  the  second  volume  we  have  found  but  very  few  inac- 
curacies—and those  of  little  moment.  At  p.  195,,  the  late 
Richard  Sliarp  is  culled  "  that  old  stager,  Granville  Sharp," 
and  in  p.  220.,  it  is  mentioned  as  a  characteristic  of  Lord 
Eldon  that  not  only  was  he  addicted  to  doubts,  but  also  to 
distrusting  his  own  first  impressions.  Nothing  can  be  more 
groundless.  All  las  doubts  and  hesitation  commenced  when 
he  came  to  pronounce  his  judgment.  They  who  best  knew 
him,  and  had  most  narrowly  obser^xd  his  habits,  asserted  uni- 
formly that  he  made  up  his  mind  the  moment  he  had  applied 
it  to  the  question,  and  never  changed  his  opinion,  how  slow 
soever  he  might  be  to  give  it  out.  Tliis  was  the  constant 
statement  of  Sir  Samuel  Romilly,  than  whom  no  one  better 
knew  him.  Indeed,  Mr.  Townsend  subsequently  quotes  his 
opinion  to  tliia  effect,  (ii.  416,) 

It  must  be  a  great  error  which  we  find  in  p,  305.,  of  the 
flame  volume,  that  Sir  W,  Scott  gained  1000/.  by  each  of 
the  prizes  taken  wliilc  ho  was  King's  Advocate  —  a  tenth 
part  of  the  sum  would  certainly  be  much  nearer  the  truth, 
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We  mufit  again  remind  the  reader  that  we  have  here  set 
down  all  the  errors  of  the  least  moment  which  we  find  in 
these  volumes,  and  that  they  do  not  materially  impair  the 
value  of  the  work  either  for  amusement  or  instruction.  We 
have  pointed  them  out  at  length  merely  in  the  discharge  of 
our  critical  duty. 


ART.  X.— CONVEYANCING  BURDENS  ON  LAND. 

1.  Report  from  the  Select  Committee  of  the  House  of  Lords 
on  the  Burdens  affecting  Real  Property y  together  with  the 
Minutes  of  Evidence  taken  before  the  said  Committee,  1846. 

2.  Copy  of  a  Communication  made  by  Lord  Monteagk  to  the 
Board  of  Trade,  on  the  subject  of  Burdetis  on  Land, 
(Ordered  by  the  House  of  Commons  to  be  printed,  June 
29.  1846.) 

3.  A  Letter  to  Lord  Worsley  on  the  Burdens  affecting  Real 
Property.    By  Henry  Sewell,  Esq.    London,  1846. 

We  conceive  that  it  is  now  certain  that  a  great  change  is 
about  to  take  place  as  to  the  law  and  practice  relating  to  the 
transfer  of  property ;  and  however  we  may  congratulate  our- 
selves on  the  speedy  consummation  of  our  wishes  and  hopes  in 
this  respect,  it  is  important  that  its  true  cause  should  be  pro- 
perly ascertained.  If  we  have  from  the  first  ventured  to 
assert  (at  the  great  risk  of  heartily  tiring  our  readers  with 
the  subject),  that  a  great  Reform  in  Conveyancing  was 
absolutely  necessary,  it  is  now  obvious  that  the  conviction 
produced  in  our  minds  was  not  more  strong  than  the  occasion 
warranted,  and  was  much  more  generally  diffused  than  we 
had  imagined.  No  sooner  is  the  opportunity  given  than  out- 
bursts a  most  general,  if  not  universal,  expression  of  opinion 
on  the  subject.  Our  task  then,  on  the  present  occasion,  is 
an  easy  one.  It  is  simply  to  produce  the  evidence  which  we 
think  warrants  these  strong  assertions,  and  they  are  chiefly 
to  be  found  collected  in  the  important  documents  which  we 
have  placed  at  the  head  of  this  article  —  the  Report  of  the 
Select  Committee  on  the  Burdens  of  Land,  and  the  evidence 
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to  that  Repoil:.  When  we  use  the  word  Report,  we  should 
more  projierly  say  Reports ;  because  the  Report  drawn  up 
by  Lord  Monteagle,  to  the  extent  of  the  reconiniendationa 
contamt'd  in  It  to  which  we  are  about  to  refer,  was  substan- 
tially adopted  by  the  Comuiittcc.  This  latter  document  is 
now  a  pubhe  one,  having  been  communicated  to  the  Board 
of  Trade,  and  eubscquently  printed  by  order  of  the  House  of 
Commons, 

Let  us  then  state  the  general  recommendations  of  this 
Committee  in  this  Report. 

This  is  the  first :  — 

"  The  improvement  of  the  law  of  Real  Property,  the  sun* 
plification  of  Titles  and  of  the  forma  of  Conveyance,  the  esta- 
blishment of  some  effective  system  for  the  Registration  of 
Deeds."  Tiie  fir^t  recommendation  of  the  counter  Report 
of  Lord  Montcagle  is  in  similar  words,  with  this  addition 
as  to  registration  —  "  thus  applying  principles  ab*eady  adopted 
in  Scotland,  Ireland,  and  almost  throughout  the  Continent  of 
Europe,  whereby  the  security  to  landed  pro|>erty  has  been 
increased,  and  its  value  augmented,  several  years'  purchtise," 

Thus  we  have  recommended  by  all  parties  in  the  House 
of  Lords,  specifically,  1.  The  simplificiition  of  Titles;  2. 
The  simplification  of  Forms  of  Conveyance ;  3.  The  esta- 
blishment of  an  effective  Registry  of  Deeds.  We  should 
also  notice  that,  at  a  public  meeting  called  by  the  Society 
fur  amending  the  Law,  on  the  0th  of  June  last,  the  following 
resolution  was  moved  by  the  Marquis  of  Clanricarde  (now 
a  cabinet  raiiiister),  seconded  by  Lord  Reaumont  (the 
chairman  of  the  Committee  on  the  Rui*dens  of  Land),  and 
carried  unanimously^ — '*  Tbat  the  transfer  of  Real  Property  is 
greatly  im|>e4led  by  the  existing  system  of  conveyancing,  and 
that  the  market-value  of  land  is  thus  kept  down  below  itgjuat 
price.*' 

Having  firi^t  adverted  to  the  unequal  pressure  of  the  stamp- 
duties,  the  Report  goes  on : 

**  The  transfer  moreover  of  real  properly  is  subjected  by  law  to 
other  dillieiikies,  expenses,  and  irn3gularities  of  a  similar  cha- 
racter. The  Committee  are  convinceil  tbiit  the  murk t^ tabic  value  of 
real  property  is  seriously  diminislied  by  the  tedious  and  expensive 
process  attending  its  transfer.     Nor  is  it  only  iti  the  traQsfer  of 
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real  property  that  the  pressure  of  this  burden  is  felt  It  is  a  work 
of  time  to  raise  money  on  landed  security,  and  the  law  expenses 
incident  to  the  transaction  are  a  considerable  addition  to  the  in- 
terest on  the  sum  borrowed.  The  transfer  of  the  debt  or  mort- 
gage is  also  attended  with  serious  expense  to  the  mortgagor ;  the 
process  of  discharging  the  land  from  one  loan  and  subjecting  it  to 
another  being  both  heavy  burdens  upon  the  proprietor."  (p.  viii.) 

And  after  enumerating  other  charges  which  are  considered 
as  special  burdens  on  land^  the  Committee  state  that  they  are — 

'*  Anxious  to  impress  on  the  House  the  necessity  of  a  thorough 
revision  of  the  whole  subject  of  conveyancing,  and  the  disuse  of  the 
present  prolix,  expensive,  and  vexatious  system."  (p.  xiii.) 

Lord  Monteagle,  as  representing  the  minority  of  the  Com- 
mittee^ •may  be  said  on  this  point  ^^  to  follow  on  the  same 
side."— 

"  The  expense  of  searches,  of  making  out  title,  and  transferring 
legal  property  is  shown  not  only  to  be  grievous  in  its  amount,  but 
partial  and  unjust  in  its  pressure  on  small  properties.  Being  also 
uncertain  and  incapable  of  any  previous  estimate,  it  involves  every 
purchaser  or  seller  in  an  undefined  obligation.  It  also  afiects  the 
credit  of  the  landowner  by  rendering  the  mortgage  as  well  as  the 
sale  of  lands  difficult  and  ruinous.  This  affects  the  selling  value 
of  the  lands,  more  especially  as  it  excludes  from  the  market  the 
smaller  and  therefore  the  more  numerous  purchasers." 

And  after  adverting  to  some  of  the  evidence  which  we 
shall  hereafter  notice,  and  mentioning  with  much  praise  some 
of  the  recent  conveyancing  acts  — 

"  The  Committee  rely  with  confidence  that  the  greatest  relief 
will  finally  be  obtained  for  the  owner  of  real  property,  by  a  deter- 
mined perseverance  in  this  course  of  sound  legislation."  (p.  40.) 

It  will  be  admitted  then  that  this  Committee  has  ex- 
pressed its  opinion  in  terms  not  to  be  mistaken.  Let  us 
now  turn  to  some  of  the  evidence  which  (added  to  their  own 
experience^)  led  the  peers  composing  it  to  make  these  strong 
representations.  It  will  be  seen  that  it  came  from  many  and 
perfectly  independent  sources : 

2618.  Do  you  not  consider  one  great  burden  upon  the  land- 
owner to  be  the  various  expenses  attending  conveyancing  ? 
Mr.  Blamire  (Tithe  Commissioner).     Certainly. 

*  The  Committee  was  a  very  influential  and  numerous  one.  The  law  lords 
upon  it  were  the  Lord  Chancellor  (Cottenham)  and  Lord  Brougham. 
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5233,  Have  you,  in  considerinf?  tlie  subject  of  the  bimlenet  upon 
the  land  of  tliia  t'ouiitiy,  cunsideretl  tlic  grievnnpii^  lalling  ii|ron  U 
In  coni»oqjience  of  the  present  system  of  conveyancing  ? 

Mr,  Jamtft  Stewart  (Barrister).  Yea;  I  have  paid  consider- 
able attention  J  I  may  say,  ttt  tliat  subject, 

.52*5 1.  Does  that  tend  to  impede  the  commerce  in  land  ? — 1 
think  so, 

5409.  Are  you  acquainted  with  the  operation  of  the  system  of 
conveyancing  upon  the  transfer  of  land  ? 

Mr,  Senior  (Master  in  C  li  a  nee  ry).  I  generally  know  that  it 
imposes  great  difficulties,  great  expense,  great  delay,  and  great 
uncertainty. 

5417.  Are  you  aware  whether  the  difficulties  and  expense  alfect- 
in^  the  conveyance  of  land  have  a  tendency  to  lower  the  value  of 
land  in  the  market,  when  brought  to  sale  in  this  country,  more 
than  in  other  countries  ?  It  seems,  that  naturally  they  must,  and 
that  no  person  would  ^\\^  the  same  number  of  years'  purchase. 
In  the  first  phice,  it  is  clear  that  the  expenses  of  sale  and  the  ex- 
penses of  purchases  must  together  be  taken  off  the  value  of  the 
property.  If  an  estate  is  worth  ICXJOA  a  year,  and  the  transfer 
cost  2000/.  to  the  two  parties,  that  mu^t  be  taken  otf  in  the  be- 
ginning. 

2765.  Can  you  give  the  Committee  any  statement  of  the  ex- 
pcmses  to  which  real  property  is  subject  tipon  transfer  and  mort- 
gage? 

Mr,  Baxter  (Solicitor).  I  have  drawn  out  an  estimate  of  the 
expense  per  cent,  upon  sales  and  upon  mortgages,  with  reference 
to  the  amount  of  sale  and  the  amount  of  mortgage.  IVith  regard 
to  sales,  I  Hnd  that  upon  a  sale  of  50/.  vahie^  the  expenj^es,  includ- 
ing the  stamps,  amount  to  no  less  than  thirty  per  cent* ;  that  upon 
a  sale  of  100/.  value,  the  expenses  amount  to  iifteen  per  cent. ; 
upon  a  sale  of  600/.  value  the  expenses  would  be  five  [>er  cent. ; 
and  onwards,  no  matter  how  large  a  sum,  up  to  100,000/.,  beyond 
which  I  have  not  gone,  the  expenses  would  be  lour  per  cent ;  the 
stamp  upon  a  large  amonnt  being  one  per  cent.,  and  the  expenses 
of  tlie  flule  and  the  purchase  being  three  per  cent ;  so  that  every 
transfer  of  real  property  is  taxed,  practically,  by  the  laws  and 
stamps  of  the  country  to  the  amount  I  have  specified.  On  mort- 
gages the  expense  is  rather  less ;  upon  smaller  ^unis  it  is  equal, 
but  upon  larger  sums  it  is  very  much  less*  A  mortgage  for  50/, 
would  cost,  in  stamps  and  Imv  expenses,  thirty  per  cent. ;  a  mort- 
gage for  100/.  would  cost  twenty  per  cent. ;  a  mortgage  for  450/. 
would  cost  seven  per  cent  ;  a  mortgage  for  1500/.  would  cost  three 
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per  cent. ;  a  mortgage  for  4500/.  would  cost  1/.  lSs»  Ad,  per  cent ; 
a  mortgage  for  12,500/.  would  cost  one  per  cent. ;  for  25,000/.  it 
would  cost  about  15«.  per  cent. ;  and  for  100,000/.  it  would  cost 
about  12«.  per  cent. 

It  seems  clear  that  the  present  system  prevents  many  deal- 
ings with  land. 

2773.  Do  you  know  many  small  sales  that  have  actually  been 
prevented  in  consequence  of  the  expense  of  stamp  duties  ?  Have 
you  known  instances  where  land  has  not  been  sold  on  that  account, 
where  it  was  desirable  to  be  sold  ? 

Mr.  Baxter.  The  expense  of  a  sale  is  always  a  drag  upon  the 
sale  ^f  property,  aud  therefore  people^  on  that  account^  are  more 
unwilling  to  invest  in  real  property  than  they  otherwise  would  be. 
Only  those  invest  who  wish  to  hold.  They  make  investments  in 
railways  and  in  the*  funds,  and  in  other  transferable  securities, 
temporarily ;  and  if  it  were  not  for  these  expenses  upon  the  pur- 
chase of  land,  they  would,  in  many  casesy  invest  for  a  time  in  land, 
and  land  would  sooner  feel  the  cheapness  of  money  than  it  does 
now,  whereas  land  is  now  the  last  to  feel  it. 

4459.  Is  not  the  transfer  of  landed  property  accompanied  by 
great  expenses  in  the  legal  inquiries  which  take  place  ? 

Mr.  Hyde  Greg  (Manufacturer).  Certainly ;  and  a  very  great 
evil  it  is  ;  and  it  affects  the  value  of  land  very  materially. 

5272.  Mr.  James  Stewart.  The  great  circumstance  now,  even 
greater  than  the  length  of  the  deeds  that  drives  purchasers  from 
dealing  in  land,  is  the  uncertainty  affecting  the  title.  No  man 
knows,  and  that  of  course  operates  in  preventing  a  purchase,  what 
the  expense  of  the  title  may  be,  or  what  title  he  gets  at  alL  All 
that  you  can  buy  at  present  is  a  probability.  You  cannot  buy 
any  thing  like  a  certainty,  you  can  only  buy  at  best  a  probability. 
This,  in  my  own  opinion,  excludes  a  very  large  class  of  persons 
from  dealing  in  land  at  alL 

5410.  So  that  a  person  who  wishes  to  sell  land  never  can  tell 
whether  it  will  take  one  year  or  two  years,  or  three  years  before 
it  is  completed ;  and  a  person  who  wishes  to  purohase  never  can 
tell  whether  he  shall  get  his  purchase  in  one,  two,  or  three  years, 
or  whether  before  the  purchase  is  completed  both  parties  may  not 
be  landed  in  a  Court  of  Equity  on  account  of  some  supposed  de- 
fect in  the  title  ? 

.  Mr.  Senior.     Each  party  certainly  incurs   an   attorney's  bill, 
but  I  do  not  think  that  the  number  of  suits  is  large,  I  have  been 
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struck  since  I  have  been  master  with  ihc  smallness  of  the  number 
of  i?uUs  for  specilic  peribrmanee-  I  tliink  tluit  tliere  is  little  of 
reiilly  defective  title.  Titles  almost  all  seem  to  be  safe  for  bolding ; 
b«it  the  diiBculty  is  to  transfer  tbeni. 

541 L  Is  there  not  a  materia!  UitTerence,  both  in  law  language 
and  ie  eomnion  parlanee,  between  a  title  l\\nt  is  good  to  hold  and 
a  title  that  is  marketable? — The  fact  is,  that  there  is  scarcely  any 
title  that  is  marketable. 

^423.  Do  you  see  any  reason  why  the  Crown  should  be  ex- 
empted from  the  forty  yearsMimitation  ?  —  I  see  none  whatever. 
I  was  asked  as  to  the  value  of  land  abroad.  I  do  not  know  it  ac- 
curately ;  but  I  do  know  that  the  number  of  years^  purchase  in 
almost  all  the  bKlcr  part  of  Europe  is  mueh  liigher  than  in 
England.     It  is  thirty-five  on  the  borders  of  the  Rhine. 

5461.  Are  those  expenses  of  making  out  the  title  capable  of 
any  a  priori  calculation  or  oi^timate  ? 

Mr.  Senior,  Not  in  the  least.  It  may  cost  just  as  much  to 
show  a  title  to  a  single  acre  as  to  a  whole  estate.  Nobody  who 
thinks  of  selling  his  property  has  the  least  guess  what  it  will  cost 
him  to  sell  it,  or  how  long  it  will  take.  All  that  he  knows  is^ 
that  there  will  be  m\  attorney's  bilL  How  great  it  will  be  he 
cannot  guess, 

5460.  Are  there  any  cases  which  Imve  come  to  your  knowledge, 
which  you  can  stale  to  the  conmiittec,  where  there  have  been  veiy 
great  expenses  arising  out  of  t!ie  ineonveniences  of  the  laws  of 
conveyancing  which  you  have  detaileil? — 1  do  not  know  the  de- 
taild-  A  solicitor  could  tell  that  better.  But  I  recoilect  that  I 
was  told  that  it  cost  5Ir.  Templar  4000^.  to  make  out  the  title  to  a 
property  which  he  sold  to  the  Duke  of  Somci*set,  which  was  ap» 
proved  by  me,  and  that  it  cost  the  Duke  of  Somerset  more  than 
UKX)/.  to  approve  of  that  title.  I  think  tluit  I  had  300  guineas 
out  of  it. 

5425.  Do  you  consider  that  the  iocrensed  uoniber  of  years  pur- 
chase in  foreign  coimtries  is  to  be  attributed  mainly  to  the  ditH- 
culty  and  expenses  of  the  transfer  of  property  in  this  country? — 
Mr,  Senior,  Certainly  —  a  greater  nimiber  of  years' purchase 
abroad  could  not  exist  unless  there  were  great  facilities  of  transter. 
It  wouhl  have  been  impossible  to  have  sales  of  small  bits  of  land 
if  our  English  system  of  conveyancing  had  existed  ;  and  I  am  in- 
clined to  think  that  one  of  the  principal  reasons  for  the  difference 
of  value  must  be  tlie  fllfferent  hiw  of  conveyancing.  Our  system, 
in  the  first  |jhice,  miich  diminishes  the  value, -ond,  in  the  second 
place,  excludes  all  small  purchasers. 
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5426.  Do  not  jou  conceive  that  in  excluding  all  small  pur- 
chasers you  are  practically  excluding  the  greatest  number  of  pur- 
chasers?— Yes;  their  number  would  more  than  makeup  for  the 
mediocrity  of  their  means. 

5430.  With  regard  to  the  anxiety  to  invest  in  land  in 
France  and  other  continental  countries,  does  it  not  proceed  in 
some  degree  from  the  few  facilities  which  they  have  of  investment 
in  any  other  very  profitable  line,  arising  from  the  small  quantity 
of  manufacturers,  and  the  small  quantity  of  commercial  enterprises 
in  France  and  other  countries  on  the  Continent  ? — I  think  it  rather 
arises  from  the  saving  disposition  of  the  people.  They  are  a  much 
more  saving  people  than  we  are.  I  do  not  know  that  they  have 
any  less  facility  of  investment  than  we  have.  The  funds  are  con- 
siderably cheaper.  They  may  either  buy  into  the  funds  or  lend 
on  mortgage.  In  Belgium,  where  there  is  quite  as  much  facility 
for  the  employment  of  money  in  commerce  and  manufactures  as 
here,  the  value  of  land  is  higher  than  even  in  France. 

5470.  Tou  have  stated  that  you  consider  that  one  of  the  great 
burdens  upon  land  is  the  mode  of  conveyancing.  It  is  only  a 
burden  upon  persons  who  want  to  part  with  their  property  ? — Or 
to  buy. 

5471.  Or  to  make  a  settlement  of  any  kind? — Yes. 

5472.  Or  to  raise  money  on  it? — Yes. 

5473.  In  fact,  does  it  not  involve  all  the  ordinary  operations  of 
which  any  description  of  property  is  susceptible? — Certainly. 

6928.  Do  you  not  think  that  these  burdens  upon  the  free 
transfer  of  real  property  have  a  strong  tendency  to  diminish  the 
saleable  value  of  land  ? — Mr,  Heathcoat,  M.P.,  and  Manufacturer. 
Unquestionably  they  have ;  particularly  small  portions. 

Let  us  also  add  a  word  as  to  the  social  advantages  which 
would  arise  from  small  holdings. 

4890.  Rev,  B,  Jones  (Tithe  Commissioner).  If  the  country 
goes  on  prosperously,  1  contemplate  its  being  checked  by  the  ele- 
vation of  the  habits  of  the  lower  orders.  As  they  approach  nearer 
to  the  habits  of  the  higher  orders  they  increase  less  in  proportion. 
The  increase  of  the  human  race  is,  contrary  to  a  very  eminent 
opinion,  much  more  slow  as  the  command  of  all  the  means  of  sub- 
sistence becomes  more  perfect,  and  therefore  if  the  country  is  to 
go  on  prosperously,  I  calculate  upon  improved  habits.  This 
country  must  always  be  at  the  head  of  the  world  in  wages.  I 
think  it  would  be  very  useful  if  you  could  introduce  the  system  of 
taking  care  that  every  poor  man  who  is  deserving,  shall  have  some 
property.     The  mere  fact  of  having  property,  though  it  may  be 
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a  vnl^ar  kind  of  infliicnee,  yet  i«  the  surest  touncljition  of  many 
beneiieial  habits.  Every  agncultuml  labourer  in  tlic  country 
alioulcl^  if  pOBsible,  have  a  garden  of  such  n  size  as  would  not 
interfere  witk  his  industry  as  a  labourer  \  tliat  18  the  case  in  some 
parts  of  the  t'ouiitiy.  Again,  IVfr.  Stdmes^  in  SusseXj  who  is  one  of 
the  largest  cultivatoi-s  in  the  country,  but  who  is  interested  as  a 
landlord  as  well  as  a  tenant,  and  who  therefore  is  removed  from 
that  unhappy  kind  of  influenee  which  makes  tenants  often  use  the 
poor  rates  to  their  own  iidvantage^  is  powerfully  raising  the  habits 
of  his  labourers.  He  has  between  seventy  and  eighty  workmen. 
Every  labourer,  by  I^Ir.  8elnie.^'t>  a-^sistanee,  milks  his  own  cow  and 
brews  his  own  beer;  and  if  habits  of  tlmt  kind  could  be  generally 
introduced,  then  the  labourers  would  not  marry  until  they  had  a 
cjottage,  and  could  liave  their  own  cow'» 

G92L  I  think  J  says  3/r,  Hettthtoat,  it  would  have  a  most  bene- 
ficial elFeet  upon  labourers  and  also  a  most  important  etfeet  upon 
society  at  large  if  the  more  industrious  class  of  persons  were 
enabled  to  acquire  property  in  their  cottages  and  gardens.  The 
satisfaction  of  living  in  his  own  house  would  be  gratifying  to  his 
feelings,  and  would  have  a  beneficial  effect  on  his  conduct,  I 
think  that  instead  of  having,  as  1  am  afraid  to  a  great  extent  we 
now  have,  a  mass  of  the  people  possessing  no  sympathy  with  the 
ownership  of  property,  it  would  give  a  feeling  of  the  sacredness  of 
property  and  the  necessity  of  securing  it. 

Lord  Monteagle  justly  renmrks  on  this  last  evidence :  — - 

"  These  benefits,  which  the  witness  describes  with  bo  much  truth 
and  fetding,  are  greatly  abridged  by  our  law  of  real  property,  and 
the  expense  and  ditliculty  of  making  an  assignment  or  conveyance 
of  real  property.*' 

This  Btata  of  things  also  affects  the  mortgage  of  lands, 

2756*  Is  there  not  some  expense  upon  assigning  a  mortgage  ?  ^- 
Mr.  Baxter.  It  is  not  so  great  upon  the  larger  sums,  because 
the  ad  vah:»rem  is  less;  upon  smaller  sums  it  is  more,  because  they 
do  not  allow  you  to  test  it  by  ad  'i  alornm.  1  would  oftcr  one  sug- 
gestion with  regard  to  mortgages.  The  duty  is  exceedingiy  un- 
equal ;  the  stamp  duty  is  about  three  percent,  upon  the  smaller  sums, 
and  only  two  shillings  percent,  upon  the  larger  sums.  It  bears  ex- 
ceedingly hard  upon  small  proprietors ;  and  it  is  not  only  a  hardship 
upon  small  proprietf>rs,  but  it  is  a  hiirdbbip  upon  small  capitalists; 
for  I  know,  praettcall}-,  tlmt  people  who  have  saved  their  50/,,  1(K>/,, 
or  loOl.,  connot  get  a  secure  inurlgagCj  ibe  exixinses  being  so  great 
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that  people  will  not  give  it ;  and  persons  who  possess  property  worth 
2001.  or  300il,  wishing  for  an  advance  from  an  individual,  or  from 
a  banker,  of  501,  or  lOOiL,  or  150/.,  cannot  get  it,  except  at  the 
minous  expense  I  have  mentioned.  And  this  is  so  much  the  more 
unfair,  because  the  matter  of  mortgage  is  so  simple  as  to  be  one  of 
those  things  that  might  be  done  statutablj,  as  has  been  attempted 
in  the  case  of  conveyances.  There  would  be  no  difficulty  in  giving 
a  specified  form  ;  for  instance,  "  I  mortgage  to  A«  B.  for  5001.  such 
a  property,"  and  letting  the  details  of  that  mortgage  be  set  out  in  an 
act  of  parliament,  so  that  there  should  be  no  necessity  even  for  a 
solicitor  to  look  at  the  instrument,  with  reference  to  making  out 
the  mortgage.  The  title,  of  course,  could  not  be  gone  into  without 
a  solicitor ;  but  in  ninety-nine  cases  out  of  one  hundred  upon  this 
small  amount,  parties  would  borrow  and  lend  upon  that  security  if 
it  could  be  done  at  a  small  expense  of  stamp,  and  without  the  ex- 
pense of  legal  conveyancing. 

We  disagree  with  Mr.  Baxter  in  thinking  that  a  solicitor 
may  be  dispensed  with  in  these  transactions.  We  are  not  for 
superseding  legal  assistance,  as  without  it  the  client  would 
never  be  safe.  But  we  are  quite  sure  that  it  may  be  rendered 
much  more  cheaply. 

Now  how  does  this  state  of  things  operate  on  the  value  of 
land  ?  The  evidence  seems  conflicting.  But  its  tendency  is 
to  show  it  has  not  of  late  increased  in  value,  which  is  surely 
not  what  might  have  been  expected. 

5615.  Has  the  sale-value  of  land,  as  computed  by  years'  pur- 
chase, upon  an  improved  rental,  increased  or  diminished,  within 
your  knowledge  ?  —  Mr.  Glutton  (Land  valuer,  London).  I  think 
it  has  rather  increased  within  the  last  two  years. 

1248.  Has  much  alteration  taken  place  in  the  value  of  land  of 
late  years?  —  Mr,  Davy  (Land  agent,  Devonshire).  There  has 
been  a  reduction  in  the  last  seven  or  eight  years. 

6821.  What  is  the  value  of  land  for  sale  as  to  the  number  of 
years  purchase?  Is  it  diminishing,  or  increasing,  or  stationary? — 
Mr.  EUey  (Clerk  of  the  Peace,  W.  R.  York).  I  should  be  inclined 
to  say  that  it  was  stationary.  There  is  no  increase,  and  perhaps 
no  great  diminution. 

Having  now  stated  the  difficulties  which  surround  the 
transfer  of  land  in  this  country,  we  avail  ourselves  of  the 
experience  of  one  of  the  witnesses,  Mr.  Banfield,  to  see  how 
this  matter  stands  on  the  Continent. 
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5022,  Have  jou  macle  yourself  acqtmmted  tliere  with  the  U^gal 
IranMictions  respecting  the  convey lUR'u  of  land?  —  Mr.  Ilaf/Jield. 
I  have  purchased  land,  pintl  houses,  and  mines  ;  and,  tlieretbre,  I 
am  able  to  speak  on  tlie  suhjcct  of  eonveyarieing. 

o02t3*  Will  you  strife  the  mode  of  conveyaneing  ? — Hie  mode  of 
conveyancing  Ib  by  op|dying  to  the  parish  registrar;  or,  if  it  is  iu 
a  town,  to  the  town  registrar* 

5027.  Will  yon   deliver  in  the  form  of  tbe  contract  ? 

The  some  wna  delivered  iiij  antl  is  as  follows :  — 
Form  of  contract  of  sale  of  real  property  in  the  Duchy  of  Nassau : 

(Translation :) 
Note  of   sale. —  Extracted   from   the   contract   protocols  of  the 

distnct  of  Wisbaden,  in  the  year  1841,  p.  1047  and  1048. 

By  virtue  of  a  contract  of  purdiase  and  sale,  exldbited  15tb 
Dec,  1841,  Johann  Joneph  Blees,  of  Bicbneb,  and  his  wife  Anna, 
formerly  Weis.s  sell  to  Mr.  Banfield,  of  London,  now  residing 
here,  the  parcels  of  land  under-mentioned  for  the  sum  of  217a 
florins,  in  terms  ^ — two  thousand  one  hundred  and  seventy-five 
florins, — ^to  have  and  to  hold  as  hi?  own. 

The  foltovvitig  conditions  were  stipulated  in  this  contract: 

1.  The  purchaser  takes  immediate  possessioUj  and  undertaken 
from  1st  Jan.  1842,  the  payment  of  all  taxes  on  the  property. 

2.  The  costs  of  conveyancing,  according  to  the  usual  forms,  are 
undertaken  by  the  buyer. 

3.  The  payment  of  the  purchase  money  takes  place  when  the 
official  note  of  sale  is  handed  to  the  buyer,  Tlie  money  is  to  be 
puid  on  the  footing  of  twenty-four  florins  to  the  mark,  as  is  current 
at  Frankfort  on  the  Maine. 

4.  Tlie  seller  retains  his  right  to  the  property  until  the  stipulated 
payment  is  made. 

On  the  Bmk, 

Registered,  Reinhard. 

This  to  certify  the  truth  of  the  copy. 
Stamp^  6  florins.  \ 
Fees,  3  florins     /  (^  **0  (Signed) 

IIabkl,  Burgomaster* 

The  annexed  contract  U  hereby  othcially  confirmed.  Wies- 
baden, 24lh  Dec.  1841.  Duty  on  conlirmation,  43  flt^rins.  The 
administrative  magistrate  of  the  district  of  Wiesbaden  in  the 
Duchy  of  Nassau. 

(L.  S.)  (Signed)  WmxER. 
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5031.  Wbat  is  the  form  of  roister;  ^attlieeooit  may  be  satis- 
fied that  Uie  property  does  bekmg  to  the  indiTidoal  who  sedcs  to 
register  it  ? — It  is  very  much  like  what  is  dime  in  Dablin  as  re- 
gards mortgages. 

6032.  Tea  saj  that  there  is  a  registry  made  of  deeds,  and  that 
then  the  court,  upon  Uie  applicati<m  of  the  parties,  grants  that 
pi^)er  to  you ;  what  is  the  coarse  that  they  pursue  to  know  the 
identity  of  the  parties  in  the  first  instance  ?  How  do  thej  know 
that  Mr.  John  Joseph  Blees  and  his  wife  are  the  perscms  whose 
names  are  roistered  in  that  court  ? — ^Because  their  title  must  be  in 
the  register  already. 

5042.  Will  you  now  state  the  different  expenses  incurred  hj 
the  transf^  ? — The  expenses  vary  in  every  State  in  Germanj.  I 
have  bought  some  proper^  in  Prussia,  and  some  in  Nassau.  In 
Nassau  the  transfer  tax  is  2  per  cent,  on  the  value  of  the  pro- 
per^, and  a  small  stamp,  6  gilders,  upon  two  thousand. 

5062,  6063.  You  are  aware  that  the  doctrines  of  law  in  this 
country  in  the  roister  counties  as  well  as  in  Ireland,  establish 
very  subtle  inquiries  with  respect  to  constructive  notices,  thereby 
depriving  parties  of  the  benefit  of  the  r^istiy  ?  Are  there  anj 
such  principles  of  law  abroad  ? — I  believe  none. 

6067.  As  a  result  of  that,  is  there  a  considerable  competition  of 
small  purchasers  for  the  purchase  of  land  ? — Unquestionably. 

6088.  Does  there  arise  much  litigation  out  of  this  mode  of  the 
transfer  of  property  ? — Scarcely  any. 

We  have  stated  the  grievance.  Let  us  now  look  to  the 
remedy^ —  and  first  as  to  Registry.  In  another  part  of  the 
present  number  we  have  been  able  to  lay  before  our  readers 
the  latest  information  on  this  subject.  We  may  fortify  these 
Reports  by  the  evidence  of  persons  who  do  not  rest  their 
opinions  on  surmise,  but  on  practical  experience  in  Scotland 
and  Ireland. 

As  to  Scotland. 

6543.  Is  the  making  out  a  title  to  Scotch  property  very  much 
facilitated  by  the  Registration?  —  The  Lord  Advocate  {Duncan 
Macneil).  1  think  it  is  by  the  confidence  that  is  acquired  as  to 
the  state  of  the  property.  No  doubt  if  you  were  to  leave  matters 
in  other  respects  as  they  are,  and  to  say  it  shall  not  be  necessary 
to  register,  you  would  save  the  expense  of  registration,  but  then, 
whenever  you  came  to  convey  there  would  be  other  inquiries 
which  would  be  more  expensive  than  the  Registration.  The  late 
Lord  Advocate  also  alluded  to  a  recent  conveyancing  reform  in 
'^-otland. 


Conveyancing  Burdens  an  Land. 


595 


8526.  Last  year  an  alteration  was  made  in  tlie  law  with  regard 
to  lti8trument&  of  Sasine,  under  a  bill  wliit^li  1  introduced  into  the 
House  of  Commons,  which  passed  into  an  Act.  The  leading  cha- 
racter of  the  bill  wa^  to  di^ipense  with  the  ntjcessity  of  going  to 
the  lands  to  go  through  the  ceremony  I  have  described.  It  was 
thought  that  althutigh  tliat  was  a  very  important  ceremony  in 
former  times  in  order  to  give  publicity  to  tlie  transference  of  the 
right  or  the  burden,  and  that  parlies  might  know  who  they  were 
to  deal  with,  and  what  reliance  they  shonld  place  upon  their  credit, 
yet  that  now,  when  writing  w^as  so  much  more  general,  wdien  the 
means  of  communication  by  writing  were  so  much  imjjroved,  when 
records  were  so  mtieh  looked  to,  and  so  entirely  relied  upon  as 
they  are  now,  the  ceremony  yjM>n  the  ground  was  httle  else  than 
an  unnecessary  expense  to  the  parties,  and  therefore  the  leading 
object  of  the  act  of  last  year  was  to  do  away  with  tlie  necessity  of 
going  to  the  lands  to  go  through  that  ceremony*  But  still  an  in- 
strument of  sasioe  is  made  out  by  the  notary,  and  is  taken  to  the 
Record.  Another  alteration  of  the  law  hj  the  act  of  last  yeai* 
was,  to  do  away  with  the  necessity  for  recording  the  instrument 
mthin  sixty  days,  because  if  the  right  is  completed  by  registra- 
tion, and  is  to  compute  according  to  the  date  of  the  registration, 
it  seemed  to  be  of  little  impoitancc  to  compel  the  party  to  register 
within  any  definite  time.  To  say  that  he  should  lose  his  instru- 
ment of  sasine  altogether,  and  be  required  to  make  another,  by 
mere  lapse  of  time  in  recording,  seemed  unnccegsary,  and  thus 
as  the  possession  now  consists,  not  in  going  to  the  land  and  there 
taking  sasine,  but  in  putting  an  Instrument  of  Sasine  into  the 
Record,  the  act  of  last  year  both  dispenses  with  the  necessity  of 
recording  the  instrument  within  sixty  days,  and  savc^  the  whole 
expense  of  going  to  the  lands. 


And  as  to  Ireland, 

620.3.  Sir  3L  Barringlon  (an  Irisli  Solicitor).  "I  think  the 
atlvantage  of  Registry  is,  that  where  the  deeds  are  lost  you  supply 
the  defect  by  making  out  the  title  without  having  the  deeds.  This 
is  50  if  tlie  deeds  are  accidentiilly  lost  or  burnt,  which  lias  hnp- 
fmned  frc^jucntly  in  Ireland.  I  know  one  instance  of  a  gentleman 
in  the  connty  of  Wexford,  in  which  all  his  title  deeds  of  the  pro- 
perty were  burnt  duriug  the  rebellion,  and  we  ivcre  able  to  make 
out  the  title  from  the  Registry  for  another  client  in  our  oilicc. 

6211*  Therefore,  are  the  Committee  to  untlerstand  that  there  i a 
nothing  in  the  Irish  Registry  Law  which  compels  a  party  perma- 
nently to  part  with  the  possession  of  his  title  deeds,  and  that  it  is 
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open  to  his  own  option  either  to  make  a  full  disclosure  of  his  title 
by  a  full  memorial,  or  to  make  only  a  partial  disclosure  by  a  par- 
tial and  limited  memorial?  —  Certainly.  And  to  exemplify  that, 
you  may  register  a  deed  having  reference  to  property  in  Ireland 
by  giving  the  deed,  with  a  memorial,  to  a  commissioner  in  London, 
a  Mr.  King,  of  Southampton  Buildings,  and  he  forwards  to  Ire- 
land the  memorial,  and  returns  that  deed,  with  the  certificate  that 
he  has  received  the  memorial ;  so  that  you  need  never  part  with 
the  possession  of  your  deeds  if  you  do  not  please,  save  while  being 
compared  in  the  office  with  the  memorial.  The  object  in  lodging 
the  deed  in  the  Register  Office  is,  to  have  it  certified  that  it  is 
registered.  It  is  left  there  for  one  day  to  be  compared  with  the 
memorial. 

6214.  Passing  by  the  advantages  of  the  Register,  which  may  be 
incident  to  cases  of  the  loss  or  destruction  of  deeds,  are  you  able 
to  state  to  the  Committee,  from  your  professional  experience, 
whether  the  existence  of  a  Registry  facilitates  the  general  exami- 
nation of  title,  and  thereby  lessens  the  expenses  to  a  considerable 
extent  of  the  assignment  or  conveyance  of  lands  ?  —  It  most  as- 
suredly does  in  Ireland.  I  cannot  speak  much  of  England,  not 
having  had  much  experience  of  the  Conveyance  of  Property  here. 
In  Ireland,  you  first  trace  your  title  from  a  grant  from  the  Crown, 
and  you  are  not  satisfied  without  seeing  that  there  is  no  reversion 
in  the  Crown.  Some  of  the  ancient  grants  in  Ireland  are  limited 
ones  for  a  certain  number  of  years,  so  that  you  always  trace  back 
till  you  see  a  grant  from  the  Crown,  then  for  the  next  hundred 
years  after  the  Crown's  grant  you  are  satisfied  with  the  Register 
search  in  almost  every  instance,  there  being  no  deed  to  be  had ; 
and  then  you  take  up  the  deeds  and  family  settlements  for  thirty 
or  forty  years,  and  in  that  way  you  are  quite  satisfied  with  the 
abstract  of  existing  deeds  and  the  memorials,  between  the  original 
grant  and  the  recent  deeds. 

II.  We  now  come  to  the  simplification  of  deeds ;  and  this, 
we  think,  is  being  fast  accomplished.  We  would  not  wish  to 
place  too  highly  the  merits  of  the  two  acts  which  were  passed 
in  the  last  session  for  giving  short  forms  in  certain  very  fa- 
miliar cases,  or  of  the  bill  which  has  been  brought  in  in  this 
present  session  for  extending  their  principle  to  many  other 
transactions.  We  think  these  bDls  have  been  righdy  cha- 
racterised "  as  a  legislative  expression  of  opinion  that  the 
profession  should  exert  themselves  in  every  possible  way  to 
cheapen  and  simplify  the  necessary  dealings  between  man  and 
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man  connected  with  real  property,"  and  it  uuist  lic  renieiii- 
hered  tliivt  if  the  effect  is  produced^  even  although  tlie  un*de 
prescribed  by  the  acts  be  not  puraued,  yet  the  good  intended 
by  them  will  be  done.^  We  have  on  several  previous  oc- 
casions endeavoured  to  point  out  the  advantages  of  the  pro- 
visions of  thet^e  bills.  At  the  time  that  wc  write  this  we 
cannot  aaoertain  whether  any  further  progress  will  be  made 
with  the  new  bill  in  this  session.  The  present  unsettled 
state  of  parties  ia,  we  feir,  unfavourable  to  it,  and  unless  it 
can  be  properly  considered,  it  might  be  advisable  to  withdraw 
it  till  a  fitter  season.  We  have  repeatedly  expressed  our 
wudh  that  it  s^hould  not  pasa  without  such  consideration.  It 
IB  too  important  and  too  extensive  a  measure  to  be  hurried 
through  in  the  midst  of  party  conflicts.  But  the  profession 
may  be  quite  certain  that  in  the  present  temper  of  the  House 
It  would  be  easy  to  carry  this  bill  or  almost  any  other  having 
its  object.  If,  then,  it  should  be  withdrawn,  we  trust  it  will 
be  understood  that  this  step  is  taken  only  that  the  measure 
may  receive  tlie  fullest  consideration,  and  that  in  legislating 
on  so  difficult  a  subject  there  may  be  no  hurry  and  no 
surprise  to  any  one.  The  friends  of  the  bill  may  also  rely 
on  this,  that  even  if  it  be  delayed  for  another  session,  the 
result  will  probably  be  that  a  more  complete  measure  will 
pass ;  and  the  public  feeling  in  its  favour,  we  are  satisfied, 
will  not  be  diminished  by  this  postponement.  In  order  that 
we  may  have  safe  legislation  on  this  matter,  let  us  not  be  too 
eagcn 

III.  The  third  remedy  is  the  remodelling  of  the  stamp 
laws  to  which  wc  adverted  in  our  last  number^ ;  and  it  will  be 
seen  that  the  Committee  have  come,  on  some  points,  to  the 
same  conclusions  at  whicli  wo  arrived,  and  which  we  ven- 
tured to  submit  to  our  readers.  Lord  MonteagU  makes  the 
following  recommendation:  — 

"  The  revision  of  the  stamp-duties,  not  with  a  view  to  the  tp- 
auction  of  revenue  but  to  a  better  apportionment  of  burdens,  —  an 

I  Wcobferve  that  the  Leases  Act  b  recognised  by  a  BiU  introtluced.by  Sir 
Eobert   Pt-cl's .  government  for   raciiiUting   leases  in  Ireloiid,  whicb  has  been 
mJojUed  by  llie  present  governmenU 
iw/«,  p.  177.  et  Kfq 
VOL.  IV.  1*  1^ 


^K  (iiJopte 
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adoption  of  aniui  vahrem  scale  of  duty  reeving  small  properties 
from  the  present  unjust  and  disproportionate  charge,  and  making 
an  equitable  distribution  of  all  duties  on  the  sale  and  transmission 
of  property,  real  and  personal,  whether  during  life  or  after  decease, 
both  on  ordinary  conveyances  and  in  the  shape  of  probate  or 
legacy  duties,  so  as  to  remedy  all  existing  inequalities,  and  to 
repeal  all  undue  and  partial  exceptions." 

And  the  document  contains  the  following  observations :  — 

^^  The  stamp  duties  furnish  instances  both  of  exemptions  granted 
to  the  landed  interest,  and  of  burdens  to  which  they  are  specially 
subjected.  The  net  amount  of  these  duties  for  the  year  which  has 
just  expired  is  7,660,3d9il  Some  of  the  objections  raised  against 
these  duties  do  not  seem  peculiar  to  Real  Property,  but  are 
common  to  property  of  all  descriptions.  The  unequal  rate  at 
which  the  smaller  transactions  are  taxed  as  compared  with  the 
greater,  adopting  a  principle  the  very  reverse  of  an  <m/  valorem 
scale,  is  most  oppressive  and  unjust  ^  The  stamp  upon  a  100/. 
sale  would  amount  to  51,  per  cent;  upon  a  300/.  sale  would 
amount  to  2L  lOs.  per  cent ;  upon  a  500/.  sale  to  1/.  14«.  Zd,  per 
cent ;  and  above  that  only  to  1/.  per  cent.'  This  is  the  evidence 
of  Mr.  Baxter.  Mr.  Stewart  states  that  the  stamp  laws  press 
most  hardly  upon  small  dealings.  A  proposition  has  been  inef- 
fectually made  to  Parliament  at  a  former  time  to  remedy  these 
inequalities,  by  the  introduction  of  a  uniform  and  more  equitable 
scale.  This  remedv  deserves  adoption.  Beyond  this  taxation 
presents  other  considerations  of  great  importance.  The  inequa- 
lities of  the  legacy  and  probate  duties,  and  the  exemptions  granted 
to  real  property  of  certain  descriptions,  have  long  been  the  subject 
of  observation  and  complaint.  The  amount  of  legacy  and  probate 
duties  received  in  Great  Britain  from  the  period  of  their  intro- 
duction to  the  dose  of  the  last  year,  amounted  to  69,528,178/1,  and 
the  capital  assessed  to  the  legacy  duty  during  the  same  time  to 
1,339,419,511/.  When  Mr.  Pitt  introduced  these  taxes,  in  1797, 
he  proposed  that  they  should  include  all  property,  real  as  weU  as 
personal  The  existing  exemptions  in  favour  of  land  were 
adopted  during  the  progress  of  the  measure  through  Parliament, 
contrary  to  the  original  intention  of  the  minister ;  but  great  mis- 
apprehension prevails  in  respect  to  these  exemptions.  It  is  not 
true  that  all  real  estates  are  relieved  from  these  taxes ;  all  lease- 
hold property  is  liable  to  duty,  as  well  as  all  freehold  estates 
directed  by  will  to  be  sold,  and  distributed  as  money.  •  When  the 
extent  and  value  of  house  property,  of  church  lands,  and  other 
leaseholds,  is  considered,  the  greater  part  of  which  are  held  for 
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terms  of  jears,  it  must  be  clear  that  a  considerable  portion  of 
lamied  estates  arc  not  includcnl  wttliin  tht?  exemption.  Yet»  after 
making  all  allowances  under  these  heads,  it  is  still  manifest  that 
landed  property  enjoys  a  peculiar  favour  and  advantage  in  respect 
t>  these  taxes.  Such  inequality  the  Committee  are  not  disposed 
to  justify — ^but,  on  the  other  hand,  it  should  be  borne  in  mind, 
that  landed  property  in  its  conveyance  inter  vivos  Is  burdened  by 
much  heavier  charges  than  fall  upon  the  transfer  of  personalis. 
Wliat  justice  would  therefore  seem  to  require  i%  a  revision  of  the 
whole  of  these  taxes  on  the  assignment  and  transmission  of  pro- 
perty, both  real  and  personalj  whether  made  during  life  or  after 
decease.  An  equal  and  just  apportionment  of  these  burdens, 
without  favour  or  preference  to  any  peuuliar  description  of 
property,  is  the  remedy  which  the  nature  of  the  case  re<iuire9." 
(p.  44.) 

Tbe  Report  does  not  go  quite  bo  far,  but  the  following 
portion  of  it  is  worthy  of  attention ;  — 

"  Freeholds  are  exempt  from  legacy  and  probate  duty.  The  com- 
mittee have  not  been  able  to  ascertain  tlie  exact  amount  of  legacy 
and  probate  duty  paid  by  leasehold  property ;  but  they  feel  it  their 
duty  to  draw  attention  to  the  fact,  that  leaseholds  are  not  only 
liable  to  the  stamp  duties  on  dealings  with  the  property  inier  vivos^ 
but  also  to  the  probate  and  legacy  duty.  Nor  can  tbe  committee 
avoid  reminding  the  House,  that  legacy  duty  is  paid  in  every  case 
where  the  testator  has  devised  his  Imids  to  be  sold ;  and  according 
to  tbe  evidence  of  Mr.  Baxter,  a  solicitor  of  very  great  practice, 
nine  wills  out  of  ten  in  the  middle  ranks  of  life  convert  the  whole 
land  into  personalty  for  the  purpose  of  division.  The  evidence  of 
Mr.  Pressly  tends  to  conlirm  the  previous  evidence  of  Mr*  Baxter, 
that  tt  considerable  portion  of  the  legacy  dttty  is  raised  on  free- 
liolds  devised  to  be  sold  for  the  purpose  of  division.  The  witness 
states  that  Mr.  Trevor,  the  controller  of  the  legacy  duty,  estimates 
it  (the  portion  raised  on  freeholds  devised  to  be  sold)  at  live  twelfths 
of  the  amount.  Assuming  the  legacy  duty  to  be  1,200,000/,,  he 
estimates  the  proportion  of  duty  arising  from  real  estate  at  500,000/. 
*  I  think,'  the  witness  continues,  *  he  has  put  it  too  high.  I  do 
not  think  that  more  than  a  fourth,  or  scarcely  a  fourth,  of  the 
lt200,000/»  legacy  duty  arises  from  land/  Tlie  witness,  however, 
dot!S  not  include  leasehold  property  in  bis  calculation,  which,  being 
liable  to  both  probate  and  legacy  dnty,  must  be  abided  to  the  above* 
mentioned  estimate,  before  we  arrive  at  the  full  ptirtion  of  the 
Itigacy  duty  arising  out  of  tlie  proceeds  of  land  "  (p.  ix.) 
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The  following  evidence  as  to  stamps  is  worthy  of  at- 
tention :  — 

What  is  the  stamp  duty  upon  leases,  and  helow  what  amount  is 
there  any  exemption  ? 

Mr.  Pressly  (Secretary  to  Board  of  Stamps).  Where  the  rent 
is  under  20/.  the  lease  is  liable  to  li!.  duty.  But  great  relief  was 
given  in  the  last  session  of  parliament,  by  making  all  agreements 
for  a  lease  liable  to  a  stamp  of  2$.  Sd.  instead  of  IL  It  would  he  a 
great  relief  to  reduce  the  duty  upon  small  le€ues.  I  think  it  was 
proposed  by  Lord  Monteagle,  when  Chancellor  of  the  Elxchequer, 
to  make  a  reduction  upon  small  leases. 

Is  not  the  stamp  duty  very  unequal  in  its  pressure? 

Mr,  James  Stewart.  Yes ;  the  present  stamp  laws  press  most 
hardly  upon  small  dealings. 

But  in  the  case  of  land  conveyed  by  settlement,  is  there  any 
stamp  ?  —  There  is  no  ad  valorem  stamp  when  hmd  is  settled. 

Where  money  is  settled  there  is  a  stamp?  —  Yes;  or  where 
funded  property  is  settled. 

K  any  change  were  eflfected  for  the  purpose  of  relieving  pro- 
prietors with  reference  to  the  stamp  duty  on  conveyances  and 
mortgages,  would  it  not  be  fair  to  throw  the  burden  upon  settle- 
ments rather  than  upon  succession.  —  At  present  there  is  certainly 
an  inequality  in  levying  the  stamp  duty.  Yon  do  not  levy  it  upon 
the  settlement  of  real  estate,  and  you  do  levy  it  upon  the  settlement 
of  personal  estate. 

If  the  landowner  is  relieved  of  the  stamp  duty  upon  convey- 
ancing, would  it  not  be  necessary  to  levy  it  somewhere ;  and  would 
it  not  be  better  to  lay  it  upon  settlements  rather  than  upon  succes- 
sion ?  —  I  think  that  the  whole  of  the  scale  of  the  stamp  duty  re- 
quires re-modelling,  and  I  think  that  would  be  part  of  it. 

Would  it  not  be  necessary  for  the  purpose  of  levying  the  probate 
and  legacy  duty  upon  land,  upon  the  occurrence  of  the  payment  of 
the  duty,  to  have  a  valuation  of  every  person's  estate  ?  —  I  conceive 
not.  I  conceive  that  you  have  that  valuation  now.  For  instance, 
under  the  property  and  income  tax  you  have  a  valuation  which  might 
be  taken,  if  the  duty  were  remodelled,  as  the  basis  of  that  applica- 
tion of  it. 

Must  not  there  be  that  valuation  with  respect  to  the  description 
of  leasehold  property  which  is  now  subject  to  the  duty  ?—^ Yes; 
there  is  constantly  that  valuation.  Leaseholds  are  particularly 
hardly  dealt  with,  because  they  are  not  only  liable  to  the  stamps  on 
dealings  with  the  property  inter  vivos,  but  they  are  liable  also  to 
the  probate  and  legacy  duty. 
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Altogetlier,  we  have  little  doubt  that  we  shall  speedily  see 
the  revision  uf  the  stamp  lawy  undert:iken  in  a  jii8t  and  enn<[id 
spirit,  and  we  know  of  uo  subject  to  which  the  present  go- 
vernment can  better  direct  its  attention  than  this ;  as  pre- 
senting a  practical  grievance  allowed  by  all  to  exiHt,  and 
admitting  of  an  easy  and  f?afe  remedy.  Indeed,  the  wliole 
-ubject  of  thj5  article  will  require  the  careful  and  deliberate 
conBideration  of  the  government ;  and  we  have  full  confideuCrC 
that  they  will  take  the  proper  steps  to  satisfy  demands  8o 
loudly  exprci^scd,  and  so  reasonable  in  thwnselvcs. 


While  this  sheet  was  passing  through  the  press,  we  have 
recseived  much  pleasure  from  perusing  the  pamphlet  of  Mr- 
Scwell,  as  giving  another  proof,  if  any  were  wanting,  tliat  all 
rational  solicitora  are  beconiinct  aware  that  a  iireat  chanfjc  is 
necessary  in  the  practice  of  conveyancing,  and  are  willing  to 
assist  it.  Mr.  Sewell  shows  much  knowledge  of  the  subject, 
and  writer  in  an  easy  and  pmctical  manner.  We  observe, 
hideed,  that  he  disapproves  of  some  of  the  recent  real  pro- 
pert  y  acts  I  but  we  are  far  from  objecting  to  thiJ?,  as  he  states 
his  objections  temperately  and  coherently ;  and  these  very 
objections  give  weight  to  his  own  suggestions,  as  showing 
that  they  proceed  from  no  restless  desire  of  change,  or  vision- 
ary love  of  reform,  Mr,  Sewell,  we  are  inclined  to  think, 
only  represents  the  sentiments  of  the  very  large  majority  of 
his  own  branch  of  the  profession.  He  thus  speaks  of  the 
labours  of  the  Real  Property  Commissioners,  with  reference 
to  their  bearing  on  the  practice  of  the  solicitor  ^  — 

**  The  distresses  of  clients  come  close  home  to  us,  Wliibt  they 
are  enduring  the  suspense  of  an  investigation  of  title  pending  tlie 
compJetion  of  a  purchase  or  the  settlement  of  a  loan,  we  are  their 
every -day  bosom  eoafidaats, — frequently  the  \netims  of  their  dis- 
content. At  all  times  we  stand  before  them  as  claimants  for  bills 
of  costs,  the  mystery  of  whieb  is,  of  eoutrsie,  as  unintclligihle  :i,s  a 
physician's  prescription.  It  would  be  liopeless  to  wtti!rn[»t  to  en- 
lighten the  understanding  of  a  dissatisfied  client  upon  the  ne- 
tessity  for  getting  in  out.standing  terms,  procuring  deetls  of 
covenant  to  produrc  title  deeds,  tracing  a  legal  estate,  or  the  like. 
All  which  liL!  fan  pu^sihly  know  of  the  matter  is  the  amount  of 
delay  and  exi>eosc  to  which  he  is  in  course  of  being  subjected,  and 
for  which  he  perliapa  very  unj  ustly  holds  us  chargeoblu. 
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"  There  can  be  no  doubt  therefore  that  we  have  a  favourable  op- 
portunity of  learning  at  least  the  nature  of  the  evil  and  its  mag- 
nitude ;  and  this  is  an  advantage,  for  I  cannot  but  think  that  those 
eminent  persons  whose  counsel  has  hitherto  been  sought  for  de- 
vising remedies,  have  undervalued  the  malignity  of  the  disease, 
and  so  rather  have  wasted  their  learning  and  ingenuity  in  con- 
triving palliatives  for  83rmptoms,  than  applied  themselves  to  the 
seat  and  source  of  the  complaint. 

"  It  would  be  extremely  unbecoming  in  me  to  treat  the  labours  of 
those  distinguished  men  with  the  least  disrespect.  But  the  result 
and  final  effect  of  them  has  now  become  matter  of  experience,  and 
the  public  voice  proclaims  that  the  measures  which  have  followed 
their  recommendations,  have  not,  in  fact,  alleviated  in  any  per- 
ceptible degree  the  evils  so  loudly  complained  of.  The  pro- 
fessional practitioner  is  able  to  recognise  the  utility  and  value  of 
some  if  not  all  of  them ;  but  the  uninitiated  part  of  the  com- 
munity are  still  waiting  and  asking,  and  beginning  to  clamour  for 
some  fruits  of  the  promised  reform. 

*'  It  is  now  many  years  since  the  Commissioners  of  the  Law  of 
Real  Property  closed  their  inquiries,  having,  as  it  was  supposed, 
effected  every  thing  which  could  be  effected  in  the  way  of  inves- 
tigation, and  recommended  every  thing  which  could  be  recom- 
mended in  the  way  of  amendment.  Some  of  their  most  important 
proposals,  however,  yet  remain  untried. 

'^  Some  of  their  suggestions  have  been  adopted.  Certain  cere- 
monies in  the  mode  of  barring  entails  and  effecting  the  transfer  of 
the  interests  of  married  women  by  fines  and  recoveries,  have  been 
abolished,  and  other  forms  simpler  and  less  expensive,  have  been 
substituted.  The  period  within  which  dormant  claims  may  be 
enforced,  has  been  abridged — a  measure  in  some  respects  question- 
able in  point  of  principle,  and  which  has  been  found  wholly  in- 
efficacious as  far  as  it  was  intended  to  curtail  the  difficulty  and 
expense  of  conveyancing.  The  law  of  dower  has  been  altered  to 
the  detriment  of  married  women.  New  forms  for  the  execution  of 
wills  have  been  invented,  opening  the  door  for  nearly  as  much 
difficulty  and  doubt  as  the  measure  was  intended  to  prevent 
Other  changes  of  a  like  kind  have  been  introduced.  I  have  no 
intention  to  dwell  upon  them  in  detail.  As  to  some,  I  cannot 
think  that  we  have  gained  by  the  alteration.  But  as  a  whole,  may 
it  not  at  once  be  said,  without  hesitation  and  without  any  charge 
of  presumption,  that  they  have  wholly  failed  of  their  true  object  ? 
What  the  public  required  (and  they  were  the  real  parties  com- 
plaining), was  diminution  of  the  inconveniences  which  they  prac- 
tically felt,  greater  certainty  and  quickness  in  the  transaction  of 
their  affairs,  and  diminished  cost. 
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**It  will  perliapa  be  saiil  tliat  these  ealutary  eflTect^  hiivr  \mm 
counteracted  by  an  evil  principle  residing  in  that  brunch  of  tlie 
prore.<?sion  of  wkich  I  am  a  member,  —  that  we  have  set  ourselves 
to  work  to  ma  in  tain  our  own  intereE^ta,  by  thwarting  the  iialnnil 
good  tendencies  of  the  measnres  to  which  I  have  adverted*  An 
imputation  of  this  kind  is  wholly  grouodless.  We  have  no  desire 
to  tax  the  community  for  our  exclusive  benefit,  or  to  uphold  a 
system  injurious  to  the  public  for  the  sake  of  mere  eelliBb  objects." 
(pp.  2—4.) 

Mr,  Sewell  shows  even  lees  favour  to  some  of  the  real  pro- 
perty acts  of  last  scsBion.  But,  altlunigh  he  condemns  them, 
wc  are  sure  that  he  will,  on  reflection,  8ee  that  they  muist, 
in  the  end,  be  attended  with  advantage  to  the  cauee  which  he 
is  desiroua  of  sen^hig.  The  law  refonner  is^  indeed,  somewhat 
hardly  tasked  !  The  man  uf  any  other  science  knows,  that  it 
IS  only  after  a  series  of  imperfect  cxperhnents  that  the 
wished-for  truth  is  obtained  ;  but  the  legislator  is  expected 
to  produce  a  perfect  measure,  which  will  at  once  displace  all 
preceding  inventions,  and  eatlafy  every  body.  It  may  be 
exceedingly  uncanifortablc  to  suliject  the  practice  of  any 
branch  of  the  law  to  a  series  of  tentative  acts  ;  but  we  would 
ask,  how  is  it  possible  to  accomplish  the  desired  end  without 
it  ?  In  the  present  trimsition  state  of  the  law  it  must,  we 
fear,  be  so.  Who  would  not  hold  up  both  bis  hands  for  one 
great  and  final  measure  which  would  remedy  all  evils,  and 
prevent  the  necessity  of  all  future  legislation?  hut  then, 
where  is  the  wise  man  who  shall  be  able  to  devise  this  great 
and  comiirchensivc  scheme  ?  We  fear  wc  ha^'c  not  yet  dis- 
covered either  the  man  or  the  measure.  We  fear  wc  can 
only  treat  law  as  all  other  sciences  arc  treated  ;  that  the  true 
method  of  reforming  it,  that  the  [iropcr  remedial  measure, 
can  only  be  found  out  by  the  slow  and  pain  fid  process  lyt* 
experiment ;  that  we  must  learn  the  nature  of  the  ground 
even  by  our  falls  ;  and  that  it  is  only  after  repeated  failures, 
and  much  straying  out  of  the  true  road,  that  wc  shall  at  last 
discover  the  wished- for  goal.  We  are  disposed  to  think, 
then,  that  Mn  Sewell,  who  is  evidently  iuflucnccd  by  no 
sordid  or  mercenary  motive,  will  view  with  candour  the 
labours,  and  appreciate  the  motives,  of  those  wlio  have,  at 
any  rate,  succeeded  in  rousing  public  attention  to  tlic  present 
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Btate  of  the  law  of  property.  At  all  eventfi,  we  are  glad  to 
have  him  as  a  fellow-labourer ;  the  more  so^  because  he  evi- 
dently thinks  for  himself,  and  his  voice  proceeds  from  a  dif- 
ferent quarter.     He  thus  boldly  lays  bare  the  grievance :  — 

*^  I  do  not  imagine  that  the  general  expense  of  transactions  re- 
lating to  real  property  has  in  any  degree  been  diminished ;  on  the 
contrary,  I  think  it  has  increased,  and  is  still  increasing,  and  this 
by  the  inevitable  force  of  circumstances.  The  affairs  of  men  in 
the  present  day  become  extremely  complicated,  and  this  compli- 
cation necessarily  entangles  the  titles  to  real  property.  Every 
succeeding  year  adds  to  the  evil.  Every  mortgage,  charge,  bank- 
ruptcy, will,  or  settlement  is  the  parent  of  a  whole  progeny  of 
transactions ;  and  it  is  matter  of  experience  that  titles,  especially 
those  which  are  undergoing  frequent  changes,  as  many  do^  are 
becoming  more  and  more  involved;  whilst  every  step  taken  in 
dealing  with  them  becomes  attended  with  a  constantly  growing 
expense. 

'  ^tas  parentum  pcgor  mns,  tulit 
Nos  nequiores,  mox  daturos 
Progeniem  Titiosiorem.* 

"  These  circumstances  operate  in  other  ways  very  iiyuriously. 
With  difficulty  and  entanglement  come  uncertainty  and  insecurity, 
and,  what  perhaps  is  of  still  more  practical  mischief,  a  total  im- 
possibility of  forming  fixed  arrangements  with  regard  to  time. 

"  Expense,  uncertainty,  and  delay,  keep  pace  with  each  other  ; 
and  all  this  is  chargeable,  not  as  unobservant  persons  are  apt  to 
think,  upon  the  practitioners  themselves,  but  upon  the  system  of 
which  they  are  merely  the  ministers. 

"  My  object  will  be  to  place  before  your  Lordship  the  result  of 
my  practical  experience  as  to  the  actual  causes  of  those  evils,  in 
the  belief  that  a  true  perception  of  them  will  lead,  by  a  necessary 
process,  to  a  perception  of  their  proper  remedies. 

"  It  would  be  useless  to  speculate  at  the  present  day  upon  abstract 
theories  of  real  property.  Every  age  regards  it  under  its  own 
peculiar  aspect.  We  may  be  inclined  to  favour  this  or  that  prin- 
ciple, which  may  seem  to  be  embodied  and  represented  in  any 
particular  system ;  but  practically  we  are  compelled  to  deal  with 
things  as  they  are.  It  would  be  vain  and  idle  to  frame  schemes 
of  legislation  adapted  merely  to  a  fictitious  state  of  things; — for 
instance,  in  the  present  utilitarian  age,  to  frame  laws  applicable 
to  the  feudalism  of  our  early  history.  They  would  fit  us  as  little 
as  a  suit  of  clothes  which  we  have  long  outgrown. 

"  As  a  matter  of  abstract  opinion,  I  may  think  that  society  has 
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lost  altogether  the  true  idea  of  the  relation  in  which  the  owner- 
ship of  land  stands  in  the  gcjieriil  economy.  In  a  perfV»ctly  con- 
structed state,  I  can  imagine  territory  to  be  the  very  nexus  and 
basis  of  the  whole  systera  ;  that  hy  wiiich  the  whole  community 
would  naturally  be  bound  into  one.  The  feudal  system  presents 
us  with  such  an  idea  under  a  military  form.  Something  of  the 
same  kind  we  still  retain  in  a  \^Ty  faint  degree  in  the  duties, 
responsibilities,  and  privileges  which  we  annex  to  the  possession 
and  ownership  of  land<  What  we  may  term  a  natural  instinct 
tends  in  the  same  tlirectiiin,  for  we  usually  assign  a  superior  status 
and  dignity  to  the  landed  proprietor  over  the  possessor  of  mere 
moveable  wealth. 

**I  may  believe  that  all  this  points  to  a  better  and  more  nalurul 
order  of  tilings,  from  wliich  we  have  now  widely  diverged;  one 
in  which  the  ownership  of  land  would  be  governed  by  rules 
wholly  inapplicable  to  the  present  age.  But  to  introduce  or  en- 
deavour to  retain  them  with  any  good  eflfcct,  would  require  the 
whole  structure  of  society  to  be  re-arranged,  and  its  entire  tiiht^  to 
be  changed, 

**  And  all  this  w^oukl  belong  to  a  totally  ditlerent  question  from 
that  which  I  am  now  concerned  wdth.  "We  have  fallen  upon  an 
utilitarian  age.  All  things  about  us  have  assumed  that  character* 
If,  by  maintaining  the  forms  of  an  obsolete  system,  we  could  re- 
produce the  true  idea  and  sentiment  of  which  they  were  the 
expression,  it  might  be  worth  while  to  consider  well  bctbre  w*e 
cast  them  off.  But  they  are  to  us  only  the  shell  and  the  mould,-^ 
the  outer  crust  from  wdiich  the  inner  spirit  iias  departed,  —  and 
we  can  no  more  revivify  them  than  we  can  raise  the  dead.  I  do 
not  mean  that  we  should  throw  aside  the  remains  of  ancient  forms 
with  cnndessness  or  irreverence,  still  les:^  in  a  spirit  of  ignorMnt 
self-sufficiency.  Though  they  have  lost  their  energy  and  ptnver, 
they  represent  to  us,  like  the  bones  of  the  dead,  what  once  was  a 
living  and  active  principle,  and  we  may  study  them  as  the  com- 
parative anatomist  studies  the  exuviae  and  fossil  remains  of  extinct 
species  of  animals.  But  to  attempt  to  retain  tliem,  whilst  ihti 
character  of  society  has  undergotie  an  essential  change,  only 
involves  us  in  a  series  of  dithculties.  We  place  ourselves  in  a 
state  of  contest  again?*t  forms  whicii  are  of  a  UiUure  foreign  and 
unsuited  to  us."    (pp.  6—8.) 

Mr.  Scwell  then  enters  upon  the  inquiry,  **  Are  the  evils 
of  the  present  law  of  such  an  extent  or  character  as  to  justify 
a  greut  clmnge  ?     The  general  o] union  of  Bociety  will  answer 
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the  question  unhesitatingly  in  the  affirmative.  The  voice  of 
lawyers  themselves  is  to  the  contrary."  But  this  voice  is 
now  becoming  much  more  feeble,  and  gives  now  only  an 
uncertain  sound.  And  Mr.  Sewell  shall  show  us  why. 
**  Looking,"  he  says,  *'  to  real  property,  under  its'  present 
aspect,  as  a  mere  useful  commodity,  a  subject  of  barter  and 
merchandize,  what  we  require  is  a  system  of  law  adapted  to 
such  a  view  of  its  character ;  we  require,  therefore, 

"1.  Security  of  tenure. 

'^  2.  Facility  in  transferring  it  from  buyer  to  seller,  and 
from  borrower  to  lender. 

"  3.  Certainty  in  point  of  time  in  all  our  arrangements  re- 
specting it. 

'^  4.  A  reasonable,  moderate,  and  well  ascertained  scale  of 
expense  attending  our  various  dealings  with  it."  (p.  10.) 

Mr.  Sewell  proves  without  much  trouble  that  the  present 
system  is  deficient  on  all  these  points,  and  here  we  must 
make  another  extract : 

'^  No  man  can  fix  the  day  when  he  will  enter  on  his  new  purchase 
or  discharge  existing  liabilities  by  receiving  his  purchase  or 
mortgage  money.  During  the  suspense,  a  loss  of  interest  is  suf- 
fered by  one  party  or  the  other ;  but  this  is  but  a  small  item  in 
the  catalogue  of  evils.  One  transaction  generally  hinges  upon 
another.  Sometimes  ruin  or  safety  is  the  stake  at  issue  upon  the 
mere  question  of  time  in  the  completion  of  a  sale  or  mortgage.  If 
all  the  damage,  immediate  and  consequential,  which  society  suffers 
from  these  circumstances,  could  be  summed  up,  it  would,  I  am 
convinced,  reach  an  alarming  amount. 

"  These  delays  are  not  unfrequently  attributed  to  the  laches  of 
practitioners.  It  is  hastily  assumed  that  they  are  less  diligent  or 
more  scrupulous  than  they  should  be.  But,  in  truth,  any  system 
which  cannot  make  allowance  for  defects  of  this  kind,  must  be 
radically  defective,  for  these  are  faults  of  human  nature ;  nor  does 
it  diminish  the  objection  to  the  system,  to  throw  the  odium  of  the 
failure  upon  the  negligent  or  over-scrupulous  agent 

"  But,  in  fact,  the  fault  is  not  in  any  great  degree  chargeable 
upon  us.  If  in  some  instances  we  occasion  delay,  in  others  we 
take  upon  ourselves  risks  beyond  the  strict  obligation  of  pro- 
fessional duty  for  the  sake  of  avoiding  it.  The  greater  delays 
occur  in  transactions  of  larger  moment.  In  these,  recourse  is  had 
to  the  opinions  of  the  higher  class  of  conveyancers, —  men  of 
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here;  not  tliat  this 


emjnetice  at  the  bar.     Mucli  delay  arises 

attributable  to  them  as  a  fault,  for  tliey  are  ordinarily  men  of 

great  industry,  learning,  and  quickness*     But  their  numbers  are 

limited,  and  they  are  the  referees   of  a  whole  kingdom.     Their 

chambers  arc  crowded  with  papers,  which  fall  into  arrear  from 

over-pres^iure. 

*'  But  in  sjuallcr  matters,  we  (I  mean  aolieitora)  take  on  ourselves 
a  vmst  amount  of  rcspousibility,  in  order  to  avoid  the  delay  and 
expense  which  would  result  from  reference  to  counseh  Yet  tliis 
ij  scjtrc^ily  reasonable.  The  guarantee  required  for  the  safuty  of 
the  rieh  marfs  title  ought  not  to  be  greater  than  for  that  of  the 
poor  man.  If  it  is  necessary  to  protect  the  large  estate  by  re* 
ferenoe  to  coun&el,  the  poor  man^s  cottage  or  field  ought  not  to  be 
left  to  its  fate,  or  trusted  to  a  less  skilful  elass  of  |)ractitioners; 
nor,  whilst  relieving  their  elients  from  expense,  by  diniinishing 
their  own  profit^  should  solicitors  be  compelled  to  undertake  these 
higher  regponsibilities* 

"  We  have  yet  to  inquire  bow  far  the  present  practice  answers  as 
regards  its  cost.  The  expense  of  all  tniusaetionrt  respecting  real 
pro^ierty  ought  to  be  reasonable,  tluit  is,  proportioned,  in  some 
degi*ee  to  the  value  of  the  subject-matter ;  moderate,  that  is,  af- 
fording ade<iuate  remuneration  to  the  parties  employed,  without  at 
the  same  time  being  burdensome  to  the  property ;  and  well  as- 
certained, because  on  tlxis  partly  depends  the  certain  value  of 
estates. 

**  Our  system  sadly  fails  in  each  of  these  particulars.  Tlie  expense 
of  a  sale  or  mortgage  is  indefinite,  governed  by  no  rule,  depending 
upon  a  variety  of  accidents^  such  as  the  nature  of  the  title^  the 
character  or  the  conscience  of  the  solicitor  employed,  the  willing- 
ness or  unwillingness  of  a  purchaser  to  complete  his  contract. 

*'  It  i^not  only  indefinite  but  frequently  immoderate,  that  is,  dis- 
proportionately large  in  comparison  ivith  the  value  of  the  property 
it  relates  to ;  and  it  is  impossible  to  define  its  amount  beforLdiand 
with  any  degree  of  certainty;  nor  does  this  arise  througli  any 
assignable  fault  of  the  parties  employed.  The  smallest  cottage  is 
perhaps  the  subject  of  as  coraplieated  a  title  as  the  largest  estatCj 
involving  the  same  amount  of  labour  and  skill,  and  consexjnent 
ex|)cnse.  The  only  item  which  is  governed  by  a  scale,  is  tlic  ad 
valorem  duty  on  the  instrument  of  conveyance.  That^  in  fact,  the 
cost  of  transactions  is,  in  a  certain  degree,  measured  by  the  value 
of  the  property,  only  proves  the  general  disposition  amongst  prac- 
titioners to  adapt  themselves  to  the  reason  of  the  case-  But  this  is 
done  by  using  a  widely  different  conrsc  of  practice  as  regards 
buial!  matters  from  that  observed  in  larger  ones.     A  multitude  of 
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things  which  are  required,  and  are  in  fiict  necessary  for  the 
perfect  safety  of  a  title  to  a  krge  estate,  are  passed  by  in  dealing 
with  a  small  one.  The  vdue  will  not  bear  the  outlay.  The  thing 
itself  would  be  consumed  in  establishing  the  right  to  it 

'^  This  evil  increases  in  magnitude  in  proportion  as  properties 
diminish  in  value.  In  cases  of  large  amount  it  is  scarcely  per- 
ceived. As  the  scale  descends,  the  proportion  of  cost  advances. 
When  we  arrive  at  that  class  of  transactions  (perhaps  the  most 
numerous),  involving  amounts  varying  from  200/.  downwards,  it 
becomes  excessive.  No  man  can  then  borrow  or  buy  with  any 
reasonable  assurance  of  being  able  to  estimate  his  costs  within  a 
range  of  from  5/.  to  15/1  per  cent.  He  cannot  be  safe  even  within 
these  limits.  ^  A  demand  for  attested  copies  of  deeds,  or  the  de- 
duction of  title  to  some  outstanding  estate,  may  involve  an  expense 
approaching  to,  perhaps  exceeding  the  value  of  the  property 
itself. 

"  That  such  is  not  frequently  the  case  is  attributable  to  the  for- 
bearance and  good  conscience  of  the  members  of  my  own  pro- 
fession, not  to  any  merit  in  the  system. 

*'  But  this  diminution  of  cost  is  accompanied  with  a  loss  of  safety 
and  certainty  of  title,  for  it  arises  only  by  the  omission  of  many 
requisites  essential,  if  not  to  the  safe  holding,  at  least  to  the 
marketability  of  title.  In  fact,  I  doubt  whether  any  small  property 
ever  changes  hands  with  a  perfectly  marketable  title,  that  is,  with 
all  its  proofs  complete.  The  marketable  title  is  a  model  of  ideal 
perfection,  without  a  flaw.  This  perfection  may  be  approached, 
but  is  seldom  attained  ;  yet  it  is  the  marketable  title  alone  which 
courts  will  force  an  unwilling  purchaser  to  take.  To  reach  it  is 
usually  a  work  of  much  trouble  and  expense.  It  becomes  there- 
fore a  luxury  denied  to  the  buyers  and  sellers  of  small  properties ; 
yet  it  is,  in  fact,  of  no  less  importance  to  them  than  to  the  pur- 
chaser of  many  acres ;  or  if  the  poor  man  can  be  made  safe  with  a 
less  degree  of  nicety  and  at  a  less  cost,  why  do  we  incumber  the 
rich  with  expensive  superfluities?"  (pp.  13 — 16.) 

Now  we  would  ask  any  intelligent  practitioner  whether 
it  is  for  the  benefit  of  any  class  that  this  state  of  things 
should  continue  ?  That  it  is  not  for  the  benefit  of  the  sellers 
and  buyers,  and  other  dealers  in  land,  is  surely  manifest ; 
but  can  it  possibly  be  for  the  benefit  of  the  lawyer  ?     We  will 

*  **  A  Court  of  Equity  would  probably  not  in  so  sntall  a  case  enforce  the  ile> 
livery  of  attested  copies,  though  why  it  should  not,  if  they  are  inaportaot  to 
the  title,  I  do  not  know."   (Mr.  ScwclPs  note.) 
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put  asicle  all  questions  of  conscience  and  equity,  we  will  let 
alone  all  raoml  con!?idenition»Sj  (altliouglij  be  it  fully  under- 
stood, we  think  the  lawyer  i:^  fully  as  open  to  these  as  any 
other  clasa  of  the  comra unity,)  and  we  will  try  the  matter  by 
sheer  self-interest, —and  we  would  ask  if  it  can  be  for  the  ad- 
yantoge  of  ilie  lawyer  to  leave  all  dealingsis  in  land  in  the 
state  here  described  —  to  disgust  and  possibly  defraud  hia 
client;  to  render  conveyancing  transactions  as  difficult  as 
expensive,  as  uncertain,  and  therefore  as  unfrcquent  as 
possible  ?  If  there  be  a  feeling  existing  in  the  minds  of  the 
profession  against  reform,  must  it  not  arise  from  gross  igno- 
rance and  prejudice?  We  cannot  doubt  that  it  is  for  the 
interest  of  the  profession  to  rely  not  on  the  few  but  on  the 
many,  not  on  the  one  or  two  great  clients,  on  Loitl  A.  or 
Squire  B.,  but  on  the  middle  classes,  the  shopkeepers,  and 
the  tradesmen,  who  now  shrink  witli  dread  from  all  contact 
,  with  the  lawyer.  Let  us  encourage  not  check  the  alienation 
of  land  ;  let  us  be  prepared  to  assist  not  to  thwart  the  attempts 
of  those  who  would  bring  about  a  change  of  the  present  sys- 
tem :  and  in  doing  this,  be  assured,  we  shall  best  promote 
our  own  selfish  interests.  It  is  only  from  tue  pro- 
fession ITSELF  THAT  TOE  PROPER  REFORM  CAN  COME  I 
LET   US   THEN   ENBEAVOUR  TO   BRING   IT   ABOUT  AS  SOON 

AS  POSSIBLE.  But  how  is  this  to  be  done  ?  Let  us  hear 
Mr.  Sewell's  remedy  for  the  evils  which  he  paints  so  vividly. 
He  considers  that  *'  a  general  registry  of  titles  is  the  only 
practical  mode  of  remedying  the  greater  evils."  (p.  86), 
This  is  in  contradistinction  to  a  registry  of  deeds  which  he 
confliders  as  "  but  the  incumbrance  of  another  form,  and  an 
additional  expense***  (p,  86).  His  phm  of  obtaining  thia 
registry  is  somewhat  similar  to  that  proposed  in  the  second 
Report  on  Registry,  given  ante,  p.  351,  with  which  we  pre- 
sume Mr.  Sew  ell  was  not  acquainted,  and  he  agrees  on  the 
conclusions  already  arrived  at,  that  a  general  map  or  survey 
would  be  of  the  greatest  benefit.  He  aleo  considers  that 
"the  leading  idea  which  would  govern  the  whole  would  he 
that  of  the  true  unity  and  simplicity  of  legal  ownership," 
(p,  90.)     He  thus  further  states  his  plan  :— 

"The  most  convenient  diviaioDS  of  such  a  registry  would  be  into 
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local  districts^  about  large  enoogli  each  to  ocenpj  the  tine  of  a 
single  roistering  judge.  The  etrcoit  of  such  districts  would  yvry 
— probably  on  an  average  each  county  would  require  three  or 
four  subdiyisions.  If  any  benefit  were  expected  from  a  central  or 
metropolitan  registry,  it  might  be  secured  through  a  duplicate  re- 
gistration in  London,  which  would  be  a  mere  mechanical  trans- 
script  of  that  in  the  country.  I  do  not,  however,  see  any  sufficient 
object  in  this.  Local  situation  is  the  real  guide  in  all  ordinary 
affairs  respecting  real  property,  and  I  see  no  reason  why  they 
should  not  be  transacted  actually  on  or  near  the  spot  Such  a 
method  is  surely  as  likely  to  suit  general  convenience  as  the  pre- 
sent practice,  acccording  to  which  the  place  for  the  final  settle- 
ment of  these  matters  depends  on  the  accidental  plaee  of  custody 
of  title  deeds. 

''  But  is  it  possible  to  make  a  registry  of  this  nature  available  as 
a  means  for  giving  effect  to  the  various  modes  by  which  property 
may  be  obtained,  as  by  purchase,  prescription,  succession,  descent, 
or  devise  ? 

"  A  registry  of  the  nature  which  I  have  described  would  require 
the  direction  of  a  really  efficient  responsible  officer  conversant  in 
the  law  of  real  property.  Many  such  are  to  be  found  at  the  bar 
amongst  practising  conveyancers, — men  who  would  be  as  well  or 
better  qualified  to  pronounce  judicially  upon  points  of  real  pro- 
perty law  even  than  the  highest  equity  judge.  Men  of  this  class 
must  of  course  be  tempted  from  a  lucrative  profession  by  corre- 
sponding remuneration;  but  the  superior  ease,  dignity  and  cer- 
tainty of  income  attending  a  judicial  office  would  make  up  for 
some  loss  of  income. 

"  A  registering  officer  presiding  over  such  a  district  court  would 
be  virtually  a  judge  in  the  first  instance  in  matters  of  real  pro- 
perty. His  operations  upon  the  registry  would  be  judicial  actf, 
and  woTild  have,  if  unappealed  against  and  unreversed,  the  effect 
of  law.  In  cases  of  doubt  or  dispute,  a  very  simple  machinery 
might  provide  a  remedy  for  enabling  parties  thinking  themselves 
aggrieved  to  appeaL 

'^  And  is  not  the  establishment  of  such  a  judicial  officer  agreeable 
to  the  evident  wants  of  society?  Is  not  this  indicated  by  that 
constant  recurrence  to  counsel  which  I  have  mentioned,  as  the 
ordinary  practice  in  conveyancing  ?  What  is  this  but  an  attempt 
to  reach  in  an  imperfect  and  extra-judicial  manner  a  formal  sen- 
tence upon  the  validity  of  titles,  upon  which  men  may  practically 
act?  Such  a  practice  may  be  regarded  as  a  sign  indicating  the 
remedy  required.  If  the  state  of  the  law  is  such  as  to  require 
these  responsa  prttdentum  before  men  can  venture  to  complete 
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purcbases  or  mortgages,  it  seems  to  me  incumbent  on  the  legisla- 
ture to  provide  them  in  a  formal  authoritative  shape — for  the 
poor  as  well  as  the  rich — in  small  attairs  as  well  as  large  onea/* 
{pp.99,  100,) 

Here  wc  leave  the  subject.  Let  the  conveyancing  re- 
formers only  keep  united,  let  them  act  kindly  and  con- 
siderately towards?  each  other,  and  we  arc  qnite  snre  that  they 
will  speedily  Ire  able  to  effect  all  proper  alterations  of  the 
present  system* 


ART.  XL^SPENCE'S  EQUITABLE  JUEISDICTION. 

Tfie  £  qui  table  Jurisdiction  of  the  Court  of  Cfimicert/t  com- 
prising  its  Rise,  Progress^  aiidjirial  Estahlishme/tt ;  to  which 
is  prefixed^  with  a  View  to  the  Ehicidatkm  of  the  wain  Suh^ 
ject,  a  concise  Account  of  the  leading  Doctrines  of  the  Corn- 
mon  Lawy  and  of  the  Course  of  Procedure  in  the  Courts  of 
Common  Law  in  regard  to  Civil  Eights;  with  an  Attempt 
to  trace  them  to  their  Sources;  and  in  which  the  various 
Alterations  made  h/  the  Lez/islature^  down  to  the  present 
Dag,  are  noticed.  By  George  SpencEj  Esq.,  one  of  Her 
Maj^ty*d  Counsel.  2  vols. 

Since  the  days  of  Selden,  we  have  had  but  few  writers  to  be 
conif>ared  with  Mr,  Spence  in  extent  and  variety  of  legal 
erudition.  Deeply  versed  in  the  laws  of  his  own  country,  he 
not  only  explores  the  i"ecesses  of  Koman  jurisprudence,  but, 
with  untiring  industry,  invcBtigatcs  the  rude  and  discordant 
institutions  of  the  different  barbaric  tribes  who,  during  the 
dark  figes,  had  the  ascendency  in  Europe,  As  the  toil  of 
Mr.  Spence  in  the  pursuit  of  a  favourite  study  has  been 
great  and  long  continued,  we  sincerely  trust  that  his  reward 
will  be  commensurate  in  the  well-dcsei'Yed  success  of  the  re- 
markable piiblic-ation  before  us.  We  say  remarkable,  £ot  we 
really  consider  it  an  astonishing  effort  of  learning  and  assi- 
duity. No  where  have  we  seeu  greater  evidence  of  research, 
of  care,  of  thought ;  and,  upon  the  whole,  we  tliink  w^e  may  say, 
of  discrimination*     We  do  not,  however^  consider  the  work 
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dextrous  in  arrangement,  or  always  very  felicitous  in  style. 
There  is  about  it  a  want  of  continuity.  The  text  is  broken, 
and,  in  a  great  degree,  made  up  of  fragments ;  and  the  notes 
are  too  voluminous ;  while  certain  speculations,  indulged  in 
occasionally,  though  supported  with  great  skill  and  plausi- 
bility, seem  better  adapted  for  the  antiquary  than  the  prac- 
tising lawyer.  The  avowed  object  of  the  book  is  to  describe 
the  rise,  progress,  and  establishment  of  equitable  jurisdiction 
in  the  Court  of  Chancery.  To  do  this  satisfactorily,  Mr. 
Spence  has  found  it  necessary  in  this,  his  first  volume^  to 
trace  the  history  of  our  laws  and  institutions  from  their 
earliest  beginnings  to  the  present  time ;  as  preparatory  to  a 
treatise  on  their  practical  operation,  to  form.  We  understand, 
the  subject  of  a  second  volume,  which  the  much-respected 
author  is  engaged  in  preparing. 

We  have  said  that  the  work  is  not,  in  our  opinion,  very 
methodically  arranged.     The  first  volume,  for  example,  an- 
ticipates some  matter  that  ought  properly  to  have  been  re- 
served for  the  second.     This  we  consider  an  error,  because 
it  will  be  often  difficult  to  understand  the  practical  volume 
without  reference  to  the  historical.     Nothing  can  well  be 
conceived  much  easier  than  to  have  kept  the  two  things 
perfectly  distinct  and  independent  of  each  other.     Yet  this 
Mr.  Spence  has  not  done,  and  he  consequently  gets  every 
now  and  then  into  difficulties  which  call  for  awkward  ex- 
planations.    Thus,  treating  of  Bankruptcy  and  Insolvency  % 
he  goes  far  beyond  the  limits  of  historical  detail ;  setting  out 
the  enactments  of  the  several  statutes  passed  within  the  three 
last  years,   upon   which,  finding  it  impossible  to  do  them 
justice  by  a  commentary  in  this  part  of  his  treatise,  he  can- 
didly confesses  that  "  some  of  the  provisions  in  these  acts 
will  not  be  intelligible  without  the  explanations  which  follow 
in  the  subsequent  parts  of  this  work.**    We  point  this  out 
prominently,  at  the  outset,  in  order  that  it  may  be  remedied 
in  a  second  edition.     Next  to  good  matter  is  skilful  arrange- 
ment.    We  shall  have  but  few  other  faults  to  find. 

The  opening  chapter  of  his  work  suggests  a  most  interest- 
ing topic  of  inquiry, — namely,  to  what  extent  was  the  Civil 

•  Page  202. 
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Law  introduced  and  estublij^lied^  in  this  country  diiriog  the 
long  period  of  the  liomiin  siibjugution.  Unfortunately  the 
material  which  exist  to  elucidate  this  Bubject  are  but  little 
calculated  to  satisfy  a  rational  curiosity.  Mr,  Spence, 
mdccd,  gives  the  following  title  to  his  first  chapter;  **  The 
Judicial  Trlbunuk  uf  Koruan  Britain  —  Papmian  —  Ulpiau 
and  Pauliis  in  Britain  —  Konian  IMuniripal  Institutions,  and 
Roman  Jurisprudence  introduced,**  Thid  promises  a  good 
deal;  but  when  we  come  to  examine  the  chapter  iteelf,  we 
do  not  find  that  any  very  valuable  new  light  has  been  cast 
upon  the  subject  by  the  learned  author.  He  tells  ub,  indccdf 
that  — 

**  The  judicial  tribunals  of  Roman  Britain  appear  to  have 
been  fashioned  accordin«j  to  the  Roman  niodeb  ^  *  Papinian,  une 
of  the  most  celehrated  Itoman  Jurists,  presided  undtr  Septimus 
Severus  in  the  Forum  at  York-;  and  Selden  thought  it  not  im- 
probable that  Ulpian  and  Faulua,  whose  opinions  and  writings 
have  to  some  extent  influenced  the  juris^pnxdence  of  the  whole 
of  modem  Europe,  may  have  exercised  the  functions  of  asses- 
iors  in  the  tribunals  of  Roman  Britain."^* 

Now  it  ia  true  that  Papinian,  Ulpian^  and  Paulus  were 

contemporaries^  They  were  the  greatest  lawyers  of  their 
time  —  and  that  tiniCj  acconling  to  some  opinions,  was  the 
golden  age  of  Roman  jurisprudence.  But  that  Papinian, 
Ulpian,  or  Paulus  ever  held  judicial  offices  in  Britain,  we 
totally  disbelieve.  The  thing  itself  is  in  the  last  degree 
unlikely ;  and  there  is  not  the  slightest  proof  of  it,  unless 
the  vague  conjectures  of  Selden,  to  which  Mr,  Spence  refers 
ua,  are  to  go  for  evidence.  With  respect  to  Ulpian  and 
Paulus,  it  nowhere  appears  that  either  of  those  eminent 
jurists  ever  once  set  foot  on  the  British  soil-  And  as  to 
Papinian  J  the  most  distinguished  of  this  triumvimte,  lie  was 

'  Whitaker,  viii.  §  1.  In  tbc  Coii  Tbeod,  xu  7.  2,  tlicri;  %n  a  ileckrAtory 
Uw  or  rescript  of  CariKtrintinc  as  to  t\w  liabillticis  of  Deciinon:^  the  chief  munici- 
pil  oHiccrs  in  the  prmcipnl  tciwns,  uddreweci  to  PucaUanus  Yirarlus  Brttmnnia* 
rum. 

•  How  dae«  this  appear?  'ITierc  i»  nothing  to  show  the  frtshiim  of  Iribunab 
in  *'  Roman  Britain.**  ^  Ed. 

•  Dion.  C.  lib.  \%ii\\,%  Seldcn,  Diss,  in  Flet.  c.  iv,  §3.;  CjinKl  *;27*  t-d. 
1600, 

'  Seldcn,  uhi  sup* 

VOL,  IV.  E  E 
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Praefectus  Prsetorio  under  the  emperors  Seyerus  and  Cara- 
calla.  In  that  character  he  was  first  minister  of  state,  or 
rather  what  we  shoold  call  grand  vizier  of  the  Soman 
world ;  being  not  only  at  the  head  of  the  armj  —  but  of  the 
finance,  as  well  as  of  the  law.  In  every  department  of 
administration  he  represented  the  person  and  exercised  the 
authority  of  the  emperor.'  To  suppose  such  a  functionary 
presiding  in  one  of  the  local  courts  of  an  obscure  and  distant 
province,  is  about  as  reasonable  as  it  would  be  to  suppose 
Lord  Cottenham  and  the  Great  Seal  emigrating  to  dispense 
justice  in  New  Zealand.  That  Papinian,  in  his  ministerial 
capacity,  accompanied  Sevems  to  Britwi,  and  was  with  him 
at  York  in  the  last  of  his  imperial  progresses  —  we  believe  — 
because  we  have  the  fact  (which  is  probable  in  itself),  on 
sufficient  authority.  That,  being  here,  he  would  have  made 
it  his  business  to  improve  the  l^al  instituti(Hi8  of  the  country 
is  what  we  might  expect  from  his  character,  and  is  no  more 
than  what  property  belonged  to  his  office.  York  was  then 
an  important  place ;  and  Papinian  might  there,  in  the  end  of 
the  second  century,  have  followed  the  example  afibrded 
neariy  two  hundred  years  before  by  the  emperor  Claudius, 
who,  we  are  informed  by  Tacitus  S  established  a  ocAxmj  of 
professors  at  Colchester  for  the  express  purpose  of  instruct- 
ing the  barbarous  natives  in  the  mysteries  of  l^al  science. 
Accordingly  the  sagacious  Blackstone,  when  puzzled  to 
account  for  the  pars  ratumabUis  of  our  ancient  law  of  personal 
succession,  suggests  that  it  might  have  been  drawn  from  the 
Roman  fountiun  *^  much  earlier  than  the  era  of  Justinian ;  " 
that  is  to  say,  some  time  in  course  of  the  four  centuries 
during  which  this  island  was  a  province  of  the  Boman 
empire.  No  doubt  many  valuable  institntioos  and  maxims 
are  justly  referable  to  that  period  of  Britidi  history ;  for 

'  The  Pnefeetus  pnetorio  who  immediately  preceded  Ftpinian  was  Pfamti- 
am»,  tbe  fiiTOurite  mifiiiter  of  ScTenia»  whose  daughter  married  the  Emperor't 
eldest  son.  An  idea  may  be  formed  of  the  rank  and  power  of  this  dignitary 
from  the  hei  that  he  had  a  hundred  free  Romans  castrated  (some  of  them  mar- 
ried men,  and  fiUbers  of  fiunilies,)  merely  that  his  daughter  on  her  marriage 
might  be  attended  by  a  train  of  eunuchs  worthy  of  an  eastern  queen.  Tbe 
great  Papinian,  a  man  of  rirtue  as  well  as  of  ability,  succeeded  Plautianus,  the 
legal  profession  opening  the  way  to  all  the  highest  oflBccs  in  the  Roman  Govern- 
ment 

*  Tacit.  Annal.  1.  12.  c.  32. 
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we  hold  it  to  be  more  than  probable  that  our  ancestors 
the  Saxons  found  the  Roman  law  m  full  operation  on  their 
first  arrival  in  this  country,  in  the  year  450.  .  And  we  are 
not  to  suppose  that  they  at  once,  or  at  all,  put  an  end  to  it. 
The  Saxon  settlement  was  a  work  of  time.  It  was  not,  like 
the  Norman  conquest,  effected  by  a  single  blow.  It  was  the 
result  of  a  long-continued  successions  of  invasion,  by  means 
of  which,  after  a  struggle  of  nearly  ISO  years,  the  Saxons 
found  themselves  at  last  masters  of  the  country.  This  being 
the  case,  the  notion  of  an  instant  and  entire  eradication  of 
die  Roman  law  is  quite  out  of  the  question.  Far  more 
leasonable  is  it  to  suppose  that  the  wild  invaders,  finding  a 
ilational  and  convenient  system  already  established,  gradually 
and  insensibly  adopted  such  parts  of  it  as  did  not  conflict 
with  their  own  peculiar  constitutions.  If  these  views  are 
correct,  the  common  law  of  England,  existing  at  the  period 
when  Alfred  compiled  his  famous  though  now  dbputed 
Dome  Book  or  Liber  Judicialis,  must  have  been  deeply 
impregnated  with  the  Roman  jurisprudence. 

In  subsequent  periods,  doubtless  great  and  mighty  revo- 
lutions were  effected  in  the  political  govemmeat,  the  civil, 
and  more  especially  the  criminal,  jurisprudence  —  as  well  as 
in  the  judicial  establishments  which  had  existed  imd^  the 
Roman  sway.  But  still  we  incline  to  think  that  the  quiet 
under  current  of  the  private  or  common  law  of  the  land  kept  its 
deep  and  steady  course,  in  its  ancient  channel,  unaffected  or 
but  slightly  disturbed  by  the  storms  which  agitated  its  surface. 

Holding,  therefore,  that  the  original  stamina  or  substratum 
of  our  laws  is  of  Roman  fabrication,  we  quote  from  Mr. 
Spence  the  following  instructive  passages,  which  prove  irre- 
sistibly that  our  ancestors,  the  Saxons,  were  constantly 
making  fresh  drafts  upon  the  same  copious  fountain.  After 
observing  that  the  clergy  were  members  of  the  Witan,  or 
Grand  National  Council,  he  thus  proceeds :  — 

"  An  important  consideration  is  the  high  rank  *  which  they  en- 
joyed ;  but  what,  perhaps,  is  of  the  greatest  weight  is,  that  every 

'  The  arohbithops  ranked  wiUi  Uie  royal  fomily,  or  ^thelings ;  the  bisbop, 
with  ealdermen,  the  highest  rank  of  nobility.  — Hey  wood  on  Ranks,  p.  58.  A 
person  in  holy  orders  enjoyed  all  the  prifileges  of  a  thane,  though  the  annount 
of  the  composition  for  hb  life  varied  according  to  his  birth. 

XI  2 
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thing  in  the  shape  of  literary  or  scientific  acquirement  was  to  be 
found  almost  exclusivdj  amongst  the  clergj.  Education  was,  so 
far  as  we  can^  judge,  entirely  in  their  hands  ^ ;  and  even  at  that 
early  period  it  would  appear  that,  in  the  schools  at  York,  and 
other  places^,  science  was  cultivated  with  considerable  success. 
The  science  of  the  law  was  at  that  time  an  ordinary  branch  of 
study  amongst  the  clergy.  Amongst  the  other  accomplishments  of 
Aldhelm,  bishop  of  Sherbom,  a.  d.  705,  709,  and  Wilfrith,  of 
York,  an  acquaintance  with  the  Roman  law  is  expressly  men- 
tioned. Other  dignitaries  of  the  church  of  these  early  times 
might  be  added  to  the  list  of  learned  men' ;  Alcuin  particularly 
shone  conspicuous,  in  the  court  of  Charlemagne,  to  which  he  was 
invited  by  that  emperor,  as  one  of  the  most  distinguished  scholars 
and  jurists  of  his  time.^  From  the  circumstance  of  their  being 
the  sole  depositaries  of  learning,  the  secular  clergy  and  the  monks, 
during  the  whole  of  the  Anglo-Saxon,  and  Danish,  and  Norman 
period  of  our  history,  became  necessary  to  the  people,  high  and  low, 
in  most  of  the  ordinary  transactions  of  life.  If  a  will  or  an  in- 
strument of  sale,  gift,  or  exchange,  or  indeed  any  instrument 
(*boc,*  'geiorite,*  'carta,')  were  required  to  be  drawn  up,  a 
priest  or  a  monk  was  necessarily  resorted  to.^  The  monasteries,  as 
we  know  from  what  remains  of  their  chartularies  had,  in  the 
grants  to  themselves,  precedents  for  almost  every  species  of  trans- 
action relating  to  property ;  and  the  copies  of  the  Gospeb  pre- 
served in  the  different  churches  and  monasteries  were  very  com- 
monly resorted  to,  as  affording  the  safest  depository  for  private 
charters,  and  the  judgments  of  the  ordinary  tribunals.^  Those 
relating  to  the  king  were  preserved  in  his  own  chapeL 

'*  The  priests  had  also  important  duties  assigned  to  them  by  the 

1  In  France,  certainly.     See  Baluxe,  torn.  i.  p.  202. 

'  In  Kent,  Bede,  iU.  o.  18. 
'^  '  Bede,  ▼.  o.  8. 19. ;  Palgr.  Rise,  &c,  p.  648. ;  Sharon  Turner,  it.  426. ;  In- 
gram*8  Pre&ce  to  Sax.  Chron.  xi. ;  Kenable,  toL  i.  p.  8. ;  Savignj,  Bfid.  A.  L 
297 — ^299.,  **  Neque  enim  in  parra  temponim  interralla  in  hoc  lectionis  studio 
protelanda  sunt,  ei  duntaxat  qui  sagacitate  legendi  suocensus  legum  Romano- 
rum  jura  medullitus  rimabitur,  et  cuncta  jwrifperitorum  secreia  imis  prcoordiis 
icrutabitur,**  Aldbelm*8  Letter  to  Hadda ;  Malmesbury  de  Pontif.  Gale^  341. 
There  were  schools  for  teaching  Roman  law  in  France  from  the  time  of  Sige* 
bert.     Savigny,  iL  76. ;  Greg.  Turon.  iv.  47. 

*  Lingard,  L  163,  4. ;  Turner.  Savigny.  Alfred,  in  his  preface  to  the  pas* 
toral  letter  of  Gregory,  laments  the  decay  of  learning  amongst  the  clergy  in  his 
time;  he  took  energetic  measures  to  revive  it;  Charlemagne  did  the  same. 
Baluze,  tom.  L  p.  202.  Some  further  illustrations  of  this  subject  may  be  found 
in  Henry's  Hist,  of  G.  B.  iL  321—362. 

*  See  Palg.  Rise,  &c  p.  204. ;  Kemble,  vol.  i.  p.  6S.  92. 

*  Hickes,  Diss.  Epist  p.  9*  et  v.  iii/l 
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law  :  to  them  it  was  especiallj  committed,  diligently  as  far  as  thej 
could,  to  support  every  just  right,  and  never  to  permit,  if  they 
« could  ameliorate  it,*  that  any  Christian  man  too  greatly  injure 
another,  nor  the  powerful  the  weak,  nor  the  higher  the  lower, 
nor  the  shire-man  those  under  him,  nor  the  *  Hlaford,'  or  Lord, 
his  men  or  vassals,  not  even  his  'thralls,'  or  cultivators^ ;  and 
every  tribunal  had  a  clerical  president. 

'^  The  priests  and  monks  alone  were  competent  to  undertake  as 
advocates  a  legal  discussion.  ^  After  the  Norman  conquest,  when 
litigation  was  principally  conducted  before  judges  appointed  by 
the  king,  at  least  down  to  the  reign  of  Henry  II.,  judicial  offices 
in  the  king's  court,  as  will  be  particularly  noticed  hereafter,  were 
conferred  abnost  exclusively  on  ecclesiastics ;  and  members  of  this 
bo^,  till  a  later  time,  following  the  example  of  their  predecessors, 
sought  and  obtained  considerable  emoluments  by  embracing  the 
profession  of  advocates  before  the  legal  tribunals.^ 

"  Enough,  perhaps,  has  been  said  to  show  that  independently  of 
all  spiritual  considerations,  the  clergy  must  have  had  great  influ- 
ence over  the  people  of  every  degree ;  and  that  the  reverence 
which  the  ancestors  of  the  Anglo-Saxon  converts  had  entertained 
towards  their  pagan  priests^,  was  not  likely  to  be  diminished  when 
transferred  to  the  christian  clergy.  If  we  look  to  the  kings  or 
heads  of  the  state,  we  shall  find  that,  as  regards  them,  the  influence 
of  the  clergy  and  the  pope,  their  then  acknowledged  head,  was  by 
no  means  inferior ;  indeed,  it  seems  to  have  been  from  the  fil*st 
considered  by  the  pope  and  his  consistory  of  the  first  unportance 
to  secure  the  devotion  of  the  Anglo-Saxon  kings ;  and  for  this 
purpose  they  attributed  to  them  the  most  flattering  titles  and  high- 

1  Inst  of  Polity,  Anc.  L.  il  p.  315.  et  ▼.  ib.  313. 

'  Rbetores  and  Causidioi  attended  the  mycel  synoth  or  gpreat  council  (Hist 
Ellens,  p.  469. ;  and  see  tbe  references  Palgr.  Rise,  &c.  386.);  and  also  no 
doubt  tbe  king*s  ordinary  council.  Some  of  tbe  inferior  clergy,  by  the  study  of 
the  secular  laws,  became  of  sufficient  consequence  to  be  numbered  amongst  tbe 
Consiliarii  Regis.  Dug.  Monast  I  p.  597.  et  ▼.  p.  598.  Though  it  seems  tbe 
clergy  and  priests  were  expressly  prohibited  from  taking  any  money  for  the  per- 
formance of  the  duties  incident  to  their  sacred  office,  as  for  baptism,  and  the  like. 
Canons  of  (Elfric,  Anc.  L.  ii  353.  —  In  the  same  canons,  the  question  which 
was  tbe  subject  of  controversy  between  Lord  Chancellor  King  and  Mr.  Sclater 
is  settled  in  fiiTOur  of  Lord  King's  notion.  '<  They  (priests  and  bishops)  have 
one  ordeTt  though  the  latter  have  precedence.**     Anc  L.  iL  349. 

'  Malmsbury  says,  that  in  the  reign  of  Will.  II.  there  was  *<  nullus  dericus 
nisi  causidicus.'*  Parkes,  p.  20.  Innocent,  iv.  a.  d.  1252,  temp.  Hen.  III.  pro- 
hibited this  practice  on  the  part  of  the  clergy.  Matt  Paris,  759,  60.;  Addit 
111  I,  1 112.  Probably  from  this  time  the  inns  of  court,  as  colleges  for  the 
education  of  pleaders  or  barristers,  may  date  their  origin. 

*  Tac.  de  Mor.  c.  7. ;  Amm.  Marcell.  xxviiL  c,  5,  6.  p.  417.  ed.  Oronoy. 
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sounding  prerogatives.  ^  The  Anglo-Saxon  and  Danish  kings  were 
not  insensible  to  these  favours ;  every  monarch,  from  Ethelbirht 
downwards,  conferred  donations  on  the  clergj,  and  especially  the 
monasteries,  with  a  profuse  hand^;  the  devotion  and  gratitude  of 
the  Anglo-Saxon  and  Danish  monarchs  to  the  Roman  See  were 
farther  evinced  by  frequent  personal  visits^,  and  there  was  a  c(Mi- 
tinud  interchange  of  embassies,  letters,  and  presents.^ 

*'  But  direct  evidence  of  the  exercise  of  clerical  influence  upon 
the  legal  institutions  is  not  wanting ;  all  the  codes,  firom  that  of 
Ethelbirht  downwards,  with  few  exceptions,  bear  decisive  marks 
of  the  clergy  having  been  the  principal  agents  in  their  construc- 
tion, ^  This  is  particularly  remarkable  in  the  mild,  impartial,  and 
equitable  spirit  which  pervades  the  code  compiled  under  Canute 
after  the  conquest  efiected  by  his  eminently  ferocious  and  insolent 
countrymen.  •  There  is  hardly,  indeed,  a  single  recorded  act 
emanating  from  the  royal  prerogative  by  the  advice  of  the  council^ 
or  Witan,  to  which  some  of  the  bishops,  very  frequentiy  abbots, 
do  not  ai^ar  as  active  parties.^**  (p»  13.) 

There  is,  therefore,  sometliing  absolutely  ludicrous  in  the 


*  Thierry,  Hist,  of  the  Norman  Conquest,  toI.  5.  p.  51— 54.  The  king 
temp.  Ethddred  is  called  *«  Christes  Gespdia,**  Viearius,  Wilktns,  p.  113. ;  Anc. 
Laws,  i.  341.  This  title,  or  rather  Dei  Vicarhm,  was  continued  down  Co  the 
time  of  Bracton,  fo.  5  b, —  that  b,  when  he  did  right ;  he  was  minuter  ZHahaU 
when  he  did  wrong ;  and  see  Allen,  p.  13.  15.  —  Being  ChriMi  PieorfKa,  the 
king  must  haye  been  the  HiAn  op  the  cHuacH.  The  king  appears  to  hate  ap- 
pointed  and  remoyed  bishops  at  pleasure.   Bede,  iiL  c.  7. 

*  Bede,  i.  e.  33. ;  Lingard,  i.  197.)  particularly  in  the  time  of  Ina,  a.d.  694. 

*  Ceadwalla,  Bede,  Hist  Ecc.  v.  c.  7.  20. ;  Ofla,  Sax.  Chron.  Gibson,  50. ; 
Ina.  ib.  52. ;  Siric,  ib.  68.  ;  Egbert,  ^thelwf,  and  Alfred,  h\s  son,  who  was 
consecrated  as  king  by  the  Pope.  Sax.  Chron.  Ing.  a.1).  854,  p.  94 — 6. ;  Canute, 
A.D.  1031,  ib.  p.  806.  These  journeys  were  followed  by  large  donations  to  the 
church,  Pidgr.  Rise,  &c  155.  9.;  Asser.  (Annal.  Gale,  p.  147.)  asserts  that 
persons  of  all  ranks  were  accustomed  to  take  these  journeys.  So  Charlemagne 
made  at  least  three  journeys  to  Rome,  Baluze,  torn.  i.  202. 

*  V.  int,  al,  Bede,  i.  c  32. ;  Sax.  Chron.  a.d.  890,  &c 

*  See  the  Preambles,  Wihtraed,  Anc  L.  i.  p.  37.;  Alfred,  >p.  46. ;  Ina.  p.  103. 
&c  ;  Wilk.  14.  113.  &c.  In  the  laws  of  Howel  Dha  (compiled  about  a.d. 
914,  temp.  Edward  the  Elder),  the  Roman  law  is  expressly  referred  to,  and 
M.  Sayigny  (torn.  iL  p.  102.)  has  pointed  out  in  them  a  passage  taken  from  the 
Breviarium.  or  Cod.  Just.  Howel  took  to  bis  assistance  not  only  his  bishops, 
but  a  doctor  in  the  law  of  the  emperor ;  and  went  himself  to  Rome  to  have  his 
code  sanctioned  by  the  Pope.     Anc.  Welsh  Laws,  L  p.  334.  et  t.  infiu. 

*  Hickes*  Dissert  p.  105.  The  Danes  made  the  Saxons  bow  to  them  where- 
ever  they  met ;  if  a  Saxon  and  a  Dane  met  at  a  bridge,  the  Saxon  must  wait 
till  the  Dane  had  passed  oyer.     Their  tyranny  and  insolence  were  extreme. 

'  The  evidence  on  these  points  will  appear  in  subsequent  pages. 
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commendation  bestowed  by  Blackstone  ^  on  the  ancient  com* 
mon  law  of  England,  for  having,  as  he  says,  '^  so  vigorously 
withstood  the  repeated  attacks  of  the  civil  law.*^  It  did 
nothing  of  the  kind ;  but,  on  the  contrary,  borrowed  from 
the  civil  law  enormously.  Blackstone,  indeed,  does  not  deny 
that  the  basis  of  our  legal  system  is  Roman.  But  the  great 
error  of  his  sketch  is,  that  he  attribute^  infinitely  too  much 
to  the  northern  buccaneers. 

Periiape  Mr.  Spence  errs  on  the  other  side.  We  incline 
to  think  so.  Thus  we  cannot,  all  at  once,  assent  to  his  novel 
proposition,  tiiough  ably  maintained,  that  the  feudal  system, 
and  our  ancient  law  of  tenures,  came  from  Rome.  But  we 
proceed  to  notice  an  observaticm  of  Mr.  Spence,  that  the 
laws  of  England,  as  portrayed  by  Glanville  and  Bracton, 
^^  are  as  different  from  those  of  the  Anglo  Saxons  as  if  they 
had  been  the  code  of  another  nation."  To  explain  this,  Mr. 
Spence  has  devoted  m«iy  learned  pages.  For  our  own  part, 
we  doubt  the  fact  of  this  alleged  difference.  At  all  events, 
we  receive  it  with  much  qualification.  We  do  not  believe 
that  any  material  chuage  had  taken  place  at  the  time  when 
Glanville  and  Bracton  wrote  on  the  common  law,  meaning 
thereby  the  private  law  of  the  land  applicable  to  personal 
contracts  and  personal  succession.  And  hence  we  conceive 
it  was  that  Glanville  and  Bracton  availed  themselves  of  the 
Gorpus  of  Justinian  so  profusely  —  but  at  the  same  time 
prindpally  (we  do  not  say  exclusively)  with  reference  to 
private  rights  and  contracts.  Glanville  wrote  114,  and  Bracton 
about  200  years,  after  the  Norman  conquest.  They  both, 
tolly,  as  regards  pvblic  law,  show  a  very  different  state  of 
things  from  that  which  had  existed  under  the  Saxon  or  Da* 
nish  polity.  But  the  private  law,  by  which  we  say  again, 
we  mean  the  precious  relic  of  the  Roman  sway,  had  suffered, 
we  apprehend,  no  material  mutation.  Indeed,  the  Con- 
queror, in  the  fourth  year  of  his  reign,  had  summoned  de- 
puties from  all  the  counties  of  England  (the  noble,  the  wise, 
and  the  learned  in  the  law),  "  ut  eorumjura  et  consuetudines 
ab  ipsis  audieret.^'  Twelve  men  were  accordinigly  chosen 
under  the  royal  precept  from  every  shire,  who  swore  that 

*  1  Comm.  64. 
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thej  would  honestly  and  truly  raske  such  returns ;  and  the 
laws  and  customs  so  declared  by  them  were  in  due  form 
sanctioned  by  the  King.  *  Therefore,  the  Conqueror,  so  fiur 
from  superseding,  actually  confirmed  the  conunon  law;  — 
while  on  the  other  hand,  the  revcdution  effected  by  him  in 
the  public  form  of  government  and  general  constitution  of 
the  country  is,  for  violence  and  suddenness  almost  without 
a  parallel  in  history.  These  distinctions  being  kept  in  view^ 
we  cannot  help  thinking  that  the  puzzles  of  Mr.  Spence  are 
dispelled ;  and  that  an  answer  is  furnished  to  his  question^ 
how  it  happens  that  the  laws  promulgated  by  the  Anglo- 
Saxon  kings  have  so  little  resemblance  to  those  treated  of 
by  Glanville  and  by  Bracton.  We  must  remember  that  the 
regal  laws  of  Alfred,  of  Canute,  and  of  the  Confessor,  were 
almost  all  of  them  of  a  public  character.  But  does  this  en- 
title us  to  infer  that  the  private  law  under  those  monarchs 
was  necessarily  and  substantially  different  from  the  private 
law  in  the  time  of  Glanville  and  Bracton?  On ^ the  con- 
trary, we  are  mightily  disposed  to  believe  that  the  private, 
customary,  unwritten  law,  was  preserved  for  its  inherent 
excellency,  and  followed  by  the  bulk  of  the  conmiunity  — 
especially  by  the  inhabitants  of  towns  ^,  which  our  learned 
antiquarians  (Mr.  Spence  included)  agree  were  the  chief 
conservators  of  the  ancient  common  law.  Had  that  vener* 
able  system  been  treated  of  by  any  private  lawyer  under 
Alfred  or  Canute  —  we  might  have  had  a  work,  not  indeed, 
like  Glanville  and  Bracton,  borrowing  largely  from  the  Corpus 
of  Justinian  (for  that  collection  had  practically,  if  not  en* 
tirely,  disappeared  in  the  long  night  of  universal  darkness 
which  had  spread  over  the  world),  but  a  work  full  of  prin- 

*  Roger!  de  Hoveden  Aonales,  601.  (ia  Savili  rerum  Angl.  Scriptores  post 
Bedam);  Ingulphi  Historia  in  do.,  p.  914.  ;  Wilkins,  Leg.  Angl.  Sax.  p.  229. 
lex  63.  See  also  prefiitio  ad  Leges  GuUelmi  Conquestoris,  p.  212. ;  Quantum 
ad  Secundum,  &c.  The  Conqueror  was  not  indifferent  to  the  opinion  of  hit 
nev  subjects.  He  studied  all  the  arts  that  were  consistent  with  his  iron  policy 
to  gain  popularity.  This  sanctiou  of  the  ancient  Saxon  laws  is  not  the  only 
evidence  of  his  desire  to  stand  well  with  the  people.  He  made  an  effort  to 
acquire  their  language,  but  made  little  progress  in  it ;  having,  as  the  chronicler 
informs  us,  begun  it  too  late. 

*  The  unbroken  continuance  of  the  Roman  character  in  our  English  Muni- 
cipia  has,  we  think,  been  completely  established.  See  Appendix  to  Mr.  Cath- 
cart's  Translation  of  Savigny. 
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ciples  and  doctrines  which  could  nt  onc^  have  been  referred 
to  a  Boman  origiiifiL  How  otherwise  ehall  wc  account  fur 
the  treatises  of  Glanville '  and  Bracton  being  eo  full  of 
civil  law  ?  Those  eminent  jurists  did  not  alter  the  law^  of 
England,  hut  took  it  as  they  found  it.  What  mtional  in- 
ference then  can  be  drawn^  but  that  the  eystem  to  the 
expounding  of  which  they  devoted  their  learned  lives  cor- 
responded, and  in  the  main  was  identified^  with  the  system 
from  which  they  derived  their  illustmtions.  In  short,  the 
tise  made  by  Glanville  and  Bracton  of  the  Justlnianean 
Corpus,  is  to  our  minds  proof  satisfactory  that  the  private 
law  of  this  country  in  the  twelfth  century  was  essentially 
Roman ;  and  if  this  were  bo,  there  is,  we  conceive,  no  other 
way  of  accounting  for  the  fact  but  by  supposing  that  law 
a  rich  legacy  bequeathed  to  us  by  our  imperial  masters. 
The  resistance  to  the  Boman  jurisprudence,  so  often  and  so 
vauntingly  adverted  to  by  Blacketone,  did  not  seriously  begin 
till  the  establishment  of  the  Inns  of  Court,  and  these  are 
generally  referred  to  the  reign  of  Henry  III. 

In  treating  of  the  obsolete  jurisdiction  of  the  Court  of 
Chancery,  Mr.  Spcnce  mentions  one  article,  of  which  wx 
regret  the  relinquishment,  and  of  which  we  should  be  happy 
to  see  the  i-esumption.     The  passage  is  ns  follows ;  — 

**  Divorce :  Tothill  in  \ih  transactions  of  the  Court  of  Ckan- 
eery  -  states,  tliat  there  are  on  the  Kolls  of  the  Court  two  decrees 
for  divorccB  (but  of  what  description  he  does  not  mention)  in  the 
time  of  Henry  VIII.,  and  two  in  the  time  of  Elizabet!i,  after  ver- 
dicts in  the  Court  of  King^s  Beucli,  I  presume  for  adultery.  I 
have  been  unable  to  discover  them,  even  with  the  Lclp  of  Mr. 
Munro.  It  is  not  unlikely,  however,  that  the  Court  of  Chancery, 
under  its  clerical  chancellors,  exercised  jurisdiction  to  decree  a 
divorce,  a  vinculo  niatriamnii.  That  jurisdiction  is  exercised  by 
the  Court  of  Chancery  in  America^  and  it  was  probably  carried 
over  there  from  England*" 

Tlie  report  in  Tothill  is  obscure.  We  do  not  collect  from 
it  that  two  decrees  for  divorce  were  pronounced  in  Chancery 

*  or  course  wu  are  not  ignorant  of  the  controversy  rcsjiccting  GlanviUe'i 
nntUoT&hip  of  the  work  ascribed  to  hiiD. 

*  Page  Gl.  ed-  1649j  p.  121.  ed.  167L 

*  Sfc  Piirkcf*'  New  York  Tlevi^fi'il  Stutuli^.  p.  7C. 
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**in  the  time  of  Heary  VDI.,''  and  two  "in  the  time  of 
Elizabeth."  The  extract  is  important  as  well  as  brief,  and 
our  readers  may  judge  for  themselves :  — 

"  The  transactions  of  the  High  Court  of  Chancery,  —  Grood- 
man  contra  ISnnerley,  Jemiings  contra  Blont,  Read  contra  Raw- 
lins, Nicholas  Scot  in  the  second  part  of  Judgment  Roll,  H.  8., 
and  in  ike  same  Roll  two  decrees  for  divorces,  Terrel  and  his  wife, 
Jefferey  and  Jenny. 

<*  Afier  verdict  in  King's  Bench,  Moor  and  Taylor,  29  Eliz. ; 
Some  and  Poyntell,  and  Hoskins  and  Perry,  26  Eliz." 

What  all  this  means,  it  seems  to  ns  not  very  easy  to  say. 
In  onr  humble  judgment  it  amounts  to  no  more  tlian  this, 
that  in  the  second  part  of  the  Chancery  Judgment  Boll; 
temp.  H.  8.,  two  decrees  for  divorce  are  recorded.  The 
three  cases,  (not  two,  as  stated  by  Mr.  Spence)  in  the  26th 
and  29th  Eliz.,  ^' after  verdicts  in  the  King's  Benc^"  are 
not  given  by  Tothill  as  divorce  cases.  And  we  think  it  ex<^ 
tremely  unlikely  that  they  were  of  that  description.  For  we 
apprehend  the  proceeding  at  law,  upon  which  verdicts  were 
Imd,  could  not  have  been  by  the  husband  against  the  wife, 
and  as  to  an  action  for  damages  against  the  paramour,  we 
doubt  whether  the  first  examjde  of  that  species  of  redress 
was  not  the  Duke  of  Norfolk's  case  against  Sir  John  Gkr* 
maine,  in  the  year  1697.  However,  the  report  of  Tothill, 
such  as  it  is,  proves  that  divorces  of  some  sort  were  anciently 
granted  in  Chancery.  We  confess  we  should  be  very  glad 
to  see  die  remedy  restored  to  that  tribunaL 

We  i^ppreb^id  the  most  useful  and  interesting  portion  of 
Mr.  Spencers  volume  is  that  (the  second  braadi  of  it)  which 
professes  to  describe  the  rise  of  equitaUe  jurisdictbn  in  this 
country.  His  views  upon  tins  subject  appear  to  us  to  be  sound 
and  very  deserving  of  attention.  He  holds,  in  common  with 
all  our  learned  antiquarians,  that  the  stream  of  justice  flowing 
originally  from  the  crown  —  equitable  or  suppletory  jurisdic- 
tion was  exercised  in  the  first  instance  by  the  sovereign  in 
person.  It  next  became  vested  in  the  council,  and  passed 
thence,  by  a  gradual  and  insensible  transmutation,  to  the 
chancellor,  not  much  before  the  reign  of  Edward  IV. 
Thus  equity  may  be  said  to  be  coeval  or  nearly  coeval  with 
the  common  law  itself;  although  the  dispensation  of  it  vftis 
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not  exclusively  vested  in  the  Court  of  Chancery  till  about 
four  centuries  ago.  According  to  Mr.  Spenoe^  not  only  had 
the  jurisdiction  become  permanently  lodged  in  this  tribunal 
—  but  the  forms  of  procedure  were  at  this  time  adjusted  on 
their  present  foundation : 

**  In  the  reign  of  Edward  IV^  proceedings  by  bill  and  subpoena 
became  the  daily  practice  of  the  Court  of  Chancery  * ;  and  from 
that  time,  though  the  judges  continued  to  dispute  the  Chancellor's 
authority  to  interfere  with  the  proceedings  of  the  Common  Law 
Courts  *,  we  do  not  trace  any  further  opposition  on  the  part  of  the 
commons  to  the  authority  of  the  Court  of  Chancery  ' ;  and  down 
to  the  reign  of  Charles  IL  the  Court  continued  to  be  substantially 
the  same  as  it  was  in  the  reign  of  Edward  lY."  (p.  349.) 

So  &r  our  position  is  secure.  There  is  no  doubt  the 
equitable  jurisdiction  of  the  court  as  an  independent  tribunal, 
(acting  by  its  own  authority,  and  not  by  delegation  from  the 
Court  of  Parliament  or  Privy  Council,)  can  be  safely  carried 
back  to  the  reign  of  Edward  lY.,  or  perhaps  indeed  to  the 
time  of  John  of  Waltham.  But  when  Mr.  Spence  says,  that 
^Hhe  court  continued  substantially  the  same  "  till  the  reign 
of  Charles  II.,  every  reader  will  demur  to  his  proposition. 
In  fact,  we  are  at  a  loss  to  know  what  the  learned  author 
means.  It  is  very  easy  to  say  that  the  ecclesiastical  chan- 
cellors knew  the  civil  law.  But  our  impression  is  that  the 
lay  chancellors  of  Queen  Elizabeth  and  of  the  first  two 
Princes  of  the  Stewart  line  did  more  to  fix  the  character  of 
technical  equity,  as  note  understood  in  this  country^  than  all 
the  ecclesiastics  put  together.  To  suppose  that  the  court 
did  not  advance,  and  that  too  with  gigantic  strides,  under 
Sir  Nicholas  Bacon,  Lord  Ellesmere,  Lord  Baom,  and  Lord 
Coventry  ^,  is  to  suppose  what  is  contradicted  by  its  own 
i^cords,  as  well  as  by  contemporary  reports.  It  was,  in  fact, 
peculiarly  in  a  transition  state  during  the  very  period  that 

'  3  BUu  Comm.  i.  p.  S^, ;  Pftlg.  Coun.  97.     In  tome  cases  tlie  parties  were 
rvfinrred  to  Pariiameot.     Crompt.  46  h, 
'  Y.  B.  9  £dw.  4. ;  2S  Edw.  4.  ^  Crompt.  41  6.  &c. 

•  Palg.  Council,  97. 

*  "Lord  Corentry  was  very  able,  and  contributed  a  great  deal  towards 
modelling  the  Court  of  Chancery."  Per  Lord  Hardwicke,  Life  of  Lord  Kamea» 
▼ol.  i.  p.  24C. 
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Mr.  Spence  represents  it  to  have  been  stationary  ;  for  it  was 
not  till  the  close  of  Lord  Nottingham's  career  that  the 
boundaries  of  equitable  jurisdiction  became  settled ;  and  the 
process  of  so  adjusting  them  commenced  with  a  lay  chan- 
cellor.  Sir  Thomas  More. 

It  appears  that  in  the  time  of  Sir  Francis  Bacon,  the 
Court  transferred  cases  of  delinquency  to  the  star  chamber, 
which  in  those  days  (as  Sir  Edward  Coke  pithily  informs  us), 
"  kept  all  England  quiet." 

"The  Court  of  Chancery,**  says  Mr.  Spence,  "besides  itself 
granting  relief,  made  use  of  the  Court  of  Star  Chamber  to  subject 
the  parties  to  punishment  where  gross  frauds  had  been  perpetra- 
ted. Thus  we  find  an  order  of  Lord  Keeper  Bacon  to  this  effect : 
'  Because  the  Court  disliketh  the  said  evil  practices  and  fraud,  and 
thinketh  them  not  meet  to  be  passed  over  without  further  exam- 
ination ;  it  is  ordered  that  the  plaintiff*  and  one  Frankland  shall  at 
their  equal  charges  exhibit  a  bill  in  the  Court  of  Star  Chamber 
against  Fulwood  the  defendant,  *  touching  his  indirect  lewd  and 
fraudulent  practices.' " '  (p.  351.) 


*  Reg.  Lib.  B.  1579.  fol.  479.  In  the  case  of  Fysher  ▼.  Fysher,  25th  Oct 
1594,  ftlmost  e?ei7  kind  of  charge  is  brought  against  the  plaintiff,  including 
fraud,  cosenage,  imposition,  intimidation,  and  outrage.  Amongst  the  rest  it  was 
alleged  that  he,  on  his  meeting  Serjeant  Heale,  and  again  on  meeting  Mr. 
Crewe,  the  counsel  who  had  spoken  against  him  in  the  cause,  had  presented  a 
pistol  to  their  bosoms ;  that  he  had  forged  an  order  of  the  court,  and  exhibited 
an  affidavit  into  the  Court  to  be  publicly  read,  being  in  manner  of  a  libel,  puiw 
porting  very  foul  and  unseemly  matter  against  his  sister,  and  the  defendants  his 
uncle  and  brother ;  "  and  it  was  now  offered  to  be  deposed  by  Dr.  Helme  that 
the  plaintiff  did  heretofore,  not  only  with  most  vile  and  opprobrious  terms  re- 
vile, and  draw  his  rapier  upon  his  natural  father,*'  and  that  he  had  used  certain 
blasphemous  expressions  (which  are  deUiled  verbatim) ;  and  lastly,  because  the 
Marquis  of  Winton  and  the  Lord  Sondes,  and  divers  Knights  and  Justices  of 
the  Peace,  of  good  credit,  had  certified  to  the  Lord  Keeper  of  the  lewd  and 
bad  behaviour  of  the  plaintiff,  (it  is  by  mistake  defendant  in  the  order,)  the 
Lord  Keeper  ordered  that  he  should  be  taken  in  custody  by  the  Warden  of  the 
Fleet,  and  brought  into  the  Star  Chamber,  to  be  informed  against,  ore  tenu$,  by 
her  Majesty's  counsel,  for  aU  such  of  the  aforesaid  offences  as  are  there  punish- 
able ;  and  aU  parties,  except  the  Seijeant  and  Mr.  Crewe,  were  to  be  examined 
on  interrogatories  as  to  the  aforesaid  offences,  in  order  that  their  depositions 
might  be  shown  to  her  Migesty's  CouncU  to  instruct  them,  and  also  to  be  showed 
to  the  Court  of  the  Star  Chamber;  and  Mr.  Seijeant  Heale  and  Mr.  Crewe 
were  ordered  to  attend  the  Star  Chamber,  and  to  inform  their  knowledges  upon 
their  credit  touching  the  said  abuses  to  them  offered,  and  the  plaimiff  was  or- 
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The  following  Is  Mr.  Spencers  curious  account  of  the 
creation  and  suppression  of  the  "  Court  of  Bequests "  —  a 
tribunal  specially  established  for  the  benefit  of  the  poor. 
He  supposes  it  to  have  originated  in  an  order  of  the  13  th  of 
Richard  IL,  r^ulating  the  council  —  hj  which  order, 

"  The  Lords  were  to  meet  between  eight  and  nine  o'clock,  and 
the  bills  of  people  of  lesser  charge  were  to  be  examined  and  des- 
patched before  the  Keeper  of  the  Frivj  Seal  and  such  of  the 
council  as  should  be  present  for  the  time  being.  From  this  time 
at  least  the  Lord  Privj  Seal  held  a  court  of  equity,  called  the 
Court  of  Requests.  The  course  of  procedure  was  the  same  as  in 
the  Court  of  Chancery.  The  bills  ordinarily  contained  one  or  the 
other  of  these  two  suggestions,  namely,  that  the  plaintiff  was  a 
Tery  poor  man,  not  able  to  sue  at  common  law,  or  that  he  was  one 
of  the  Bang's  servants,  or  ordinarily  attendant  on  his  person :  it 
was  the  poor  man's  Court  of  Equity.*  The  Lord  Privy  Seal  and 
the  Master  of  the  Requests,  who  exercised  similar  functions  to 
those  of  the  Masters  in  Chancery,  presided.  This  Court  continued 
to  be  resorted  to  down  to  the  41st  Elizabeth,  when  it  ceased  to 
exist,  having  been  virtually  abolished  by  a  decision  of  the  Court 
of  King's  Bench. ^  Greater  facilities  were  from  that  time  given  to 
the  poor  for  enabling  them  to  proceed  in  the  Superior  Courts,  in 
forma  pauperisy  which  will  be  noted  hereafter  in  treating  of  the 
course  of  procedure  in  the  Court  of  Chancery."  (p.  352.) 

We  would  direct  particular  attention  to  a  chapter  of  Mr. 
Spence's  (p.  355.)  on  the  different  "  Officers  of  the  Court 
from  the  Time  of  Richard  II.  down  to  the  End  of  the  Reign 
of  Charles  I."  It  is  both  enterttdnlng  and  instructive ;  and 
is,  we  think,  one  of  the  best  In  the  book. 

As  a  favourable  specimen  of  Mr.  Spence's  method,  we  may 
cite  his  observations  upon  mortgages.     These  he  of  course 

dertd  to  find  rareties  to  keep  Uie  peace.  Moreover,  Dr.  Hdme  wu  eominanded 
to  inform  the  Archbishop  of  Canterbury  of  Uie  aforesaid  blasphemous  speeches 
of  the  plaintiff,  to  Uie  end  he  might  be  dealt  wiUi  as  the  Lord  Archbishop 
should  think  meet  —  Reg.  Lib.  A.  1594,  fo.  442. 

I  The  Lord  Keeper,  **  moved  wiUi  compassion  towards  the  poor  man,  applied 
to  the  Master  of  the  RequesU  to  take  order  of  a  suit  instituted  in  Chancery  to 
be  relieved  from  misUke.**  Reg.  Lib.  5  &  6  EUz.  ib.  471. 

*  Palgr.  Coun.  79.  99. ;  and  see  sUt.  16  Car.  L  c  10. ;  Seton,  p.  IS. ;  4  Inst 
97. ;  3  Bla.  Com.  5a,  Christian's  note. 
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deduces  from  the  Roman  law,  which  divided  them  into  two 
kinds,  the  pignus  and  the  hypotheca  ;  the  fonner  where  the 
thing  pledged  was  delivered,  the  latter,  where  it  was  not 
delivered,  but  stood  upon  contract,  tacit  or  expressed.  Mr. 
Spence  states  the  rules  of  the  Roman  law,  remarking  that 

"  The  property,  whether  movable  or  immovable,  was  considered 
merely  as  a  security.  On  the  money  being  repaid,  the  creditor 
was  bound  to  restore  the  thing  pledged.""  (p.  600.) 

Now  let  us  turn  to  the  law  of  England  on  the  same  point. 
Mr.  Spence  thus  states  it :  — 

"  According  to  the  ancient  practice,  when  a  person  had  forfeited 
a  pledge  of  a  chattel  or  real  estate,  and  the  contract  was  that  on 
nonpayment  on  a  certain  day,  the  thing  was  to  be  forfeited,  on 
nonpayment,  the  thing  pledged  was  absolutely  forfeitedJ^  (p.  601.) 

According  to  this  account,  then,  the  two  laws  were  di- 
rectly opposed  to  each  other,  and  this,  too,  be  it  observed,  on 
a  matter  of  the  greatest  importance,  constantly  occurring  in 
Jbhe  business  of  life.  Now  we  rather  wonder  it  did  not  occur 
to  Mr.  Spence  to  state  that  this  law  of  forfeiture,  which  he 
correctly  represents  to  have  been  the  ancient  practice  of 
England,  was,  at  one  time,  also  the  law  of  Rome,  where  it 
was  known  by  the  familiar  title  of  pactum  cammissorium^  or 
lex  cammissorice.  It  was  adopted  in  this  country  and  in 
Scotland  most  probably  during  the  period  when  Ae  entire 
island  was  in  the  hands  of  the  Romans,  and  it  was  adhered 
to  by  our  common  law,  as  well  as  by  the  common  law  of 
Scotland,  long  after  it  had  been  in  the  case  of  mortgages 
rescinded  and  forbidden  by  the  imperial  legislature.  And 
this  we  cite  as  another  proof  (which  has  struck  us  in  putting 
these  observations  together)  of  the  position  already  ad- 
vanced, that  our  ancient  private  law  was  not  only  of  Roman 
manufacture,  but  was  introduced  and  established  during  the 
period  of  the  Roman  dominion  in  this  island. 

Before  dismissing  the  subject  of  mortgages,  we  may  advert 
to  a  fact  well  deserving  of  Mr.  Spence's  attention,  namely, 
that  the  equity  of  redemption  was  not  admitted  in  this 

»  Dig.  XX.  4, 12;  Cod.  iv.  24. 11  ;  ib.  vUL  18. 
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country  till  the  17  th  century^ — in  other  words,  not  until 
the  race  of  spiritual  chancellors  had  long  passed  away. 

We  now,  however,  conclude  our  notice  (we  do  not  call  it 
a  formal  review)  of  this  valuable  treatise,  which,  we  think, 
must  add  much  even  to  the  high  and  well-established  repu- 
tation of  Mr.  Spence.  As  a  repertory  of  juridical  antiquities, 
it  is  perfect, — embracing,  as  it  does,  the  history  as  well  of 
the  common  law  as  of  equity.  And  even  where  we  may  not 
agree  with  the  writer's  opinions,  we  are  not  the  less  indebted 
to  the  diligence,  the  candour,  and  the  profound  erudition 
which  he  invariably  exhibits  as  a  guide  to  our  inquiries. 
Nor  is  he  to  be  regarded  as  at  all  destitute  of  useful  and 
instructive  practical  informatioD,  to  which,  notwithstanding 
a  defective  arrangement,  reference  may  easily  be  had  by  the 
help  o£  an  index  and  table  of  contents,  unusually  copious 
and  complete.  To  all,  therefore,  who  desire  to  study  the 
law  scientifically, — to  all,  in  short,  who  regard  their  profession 
as  something  better  tlum  a  money-making  trade, — this  volume 
can  hardly  fail  to  prove  acceptable,  as  an  important  ac- 
cession to  our  legal  literature,  and  an  honourable  and 
enduring  monument  of  the  learned  author's  talents  and 
acquirements. 


ART.  XIL  —  WIFE'S  REVERSIONARY  INTEREST  IN 
CHOSES  IN  ACTION. 

There  are  few  subjects  which  have  occasioned  more  dis- 
cussion, or  given  rise  to  a  greater  nmnber  of  judicial  decisions 
in  modem  times,  than  the  power  of  a  husband  over  the  choses 
in  action  of  his  wife  not  reduced  into  possession,  and  over  her 
equitable,  reversionary,  or  contingent  interests  in  chattels 
personal.  As  a  general  result,  the  cases  of  Mitford  v.  Mit- 
fordS  Homsby  v.  Lee*,  Purdew  v.  Jackson ^  Honner  v. 
Morton  \  Stamper  v.  Barker  *,  and  others,  have  established 

>  0  Ves.  87.  •  2  Madd.  16.  ■  1  Russ.  I. 

*  S  Rubs.  65.  *  5  Madd.  157. 
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the  unqualified  right  of  a  married  woman  surviving  her 
husband  to  all  her  chases  in  action  not  reduced  by  him  into 
possession,  and  to  her  reversionary  and  contingent  interests 
in  personal  chattels,  not  vesting  in  possession  during  the 
coverture,  against  the  assignee  of  the  husband,  whether  ckdm- 
ing  by  particular  assignment  for  valuable  consideration,  or  as 
his  general  assignee  under  the  bankrupt  or  insolvent  act& 
In  the  reports  of  these  cases,  it  will  be  seen  that  the  learned 
and  eminent  judges  by  whom  they  were  decided,  do  not 
recognise  any  distinction  between  reversionary  interests, 
which  may  possibly  vest  in  possession  during  the  coverture, 
and  those  which  then  only  vest  after  the  husband's  death ; 
nor  do  they  recognise  the  power  of  this  court,  on  the  consent 
of  the  wife  in  court,  to  transfer  that  right,  which  it  holds  to 
be  otherwise  incapable  of  assignment  by  him,  either  with  or 
without  her  concurrence. 

Such  is  the  n^id  view  taken  of  the  subject  before  us  by 
the  present  Chief  Justice  of  Ireland,  when  Master  of  the 
Bolls,  in  the  case  of  Box  v.  Jackson  ^  for  the  decision  of 
which  his  lordship's  aid  was  requested  by  the  Lord  ChanceUor 
Sugden.  It  may  be  right,  however,  to  observe,  that  though 
Lord  Lyndhurst's  decree  in  Honner  v.  Morton  *  was  in  strict 
accordance  vrith  the  foregoing  statement  of  the  result  of  the 
decisions,  there  is  a  passage  in  his  lordship's  reported  judgment 
which  appears,  with  all  deference  to  so  high  an  authority,  to 
contain  in  it  the  germ  of  much  error.  Thus  speaks  his  lord- 
ship: —  "When  I  consider  the  principle  which  I  originally 
laid  down,  that  where  a  husband  assigns  an  interest  belonging 
to  his  wife,  and  thereby  agrees  to  do  every  thing  in  his  power 
to  make  that  assignment  effectual,  the  assignment  will  be 
valid  against  the  wife  only  in  those  cases  in  which  he  is  abk 
to  reduce  the  thing  into  possession  —  when  I  further  find  that 
principle  supported  by  the  opmions  expressed  by  Sir  William 
Grant,  and  by  two  distinct  decisions  of  Sir  Thomas  Plumer 

—  and  when  I  find,  on  the  other  side,  no  opposing  decisions ; 

—  I  confess  I  revert  to  my  original  opinion, — the  opinion 
which  I  should  have  pronounced  if  the  subject  had  been 
untouched  by  authority,  —  that  the  husband  has  no  power  to 

»  1  Drury,  42.  t  3  Russ.  65, 
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give  effect  to  a  conveyance  of  property  of  thb  description^ 
unless  circumstances  so  turn  out  as  to  have  put  him  in  a 
situation  which  enabled  him  to  have  reduced  the  chose  in  action 
into  possession.  If,  at  the  time  of  the  assignment,  he  is  in  a 
condition  to  reduce  the  chose  in  action  into  possession,  the 
assignment  operates  immediately;  if  he  is  afterwards  in  a 
condition  to  reduce  the  thing  into  possession,  the  assignment 
will  then  have  full  effect;  but  if  he  dies  before  the  event 
happens  on  which  the  chose  in  action  may  be  reduced  into 
possession,  the  assignment  becomes  altogether  inoperative.** 
It  is  to  this  last  sentence  that  our  objections  chiefly  apply ; 
and  we  humbly  conceive  that  the  husband's  ability  to  reduce 
the  chose  in  action  into  possession,  is  no  test  whatever  of  the 
sufficiency  or  effectiveness  of  the  assignment.  We  apprehend 
that  nothing  short  of  actual  and  positive  reduction  into  pos- 
session will  bar  the  wife's  right  by  survivorship  to  the  full 
enjoyment  of  her  chose  in  action.  If,  in  Lord  Lyndhurst's 
language,  the  husband  is  at  the  time  of  the  assignment  in  a 
condition  to  reduce  the  chose  in  action  into  possession,  then 
we  allow  that  the  assignment  has  an  inchoate  or  inceptive 
validity,  which  may  by  possibility  be  afterwards  matured  into 
completeness,  in  those  cases  where  the  chose  in  action  is 
capable  of  falling  into  possession  during  the  coverture.  But 
where,  either  by  the  course  of  nature,  or  of  events,  the  chose 
in  action  cannot  be,  or  is  not,  reduced  into  possession  during 
the  coverture,  and  the  wife  survives  her  husband,  we  appre- 
hend it  to  be  an  indisputable  proposition  that  the  wife's  rights 
revive  in  full  force  upon  the  determination  of  the  coverture, 
and  the  assignee,  whether  general  or  particular,  of  the 
husband  is  wholly  barred,  irrespective  of  all  considerations 
touching  the  original  ability  or  disability  of  the  husband  to 
reduce  the  chose  in  action  into  possession.  Were  it  otherwise, 
the  wife's  reversionary  rights  would  be  barred  by  the  hus- 
band's assignment  in  all  those  cases,  where  either  ab  initio,  or 
by  subsequent  events,  the  means  exist  (though  they  may  not 
be  exercised)  of  reducing  her  rights  into  actual  possession 
during  the  coverture.  Whereas  nothing  is  more  clearly  laid 
down,  and  even  by  Lord  Lyndhurst  himself,  in  the  judgment 
in  Honner  v.  Morton,  than  the  proposition.that  the  husband 
*^  cannot  make  his  own  title  perfect  unless  he  reduces  it  into 
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possession."  The  law,  however,  upon  the  subject  of  a  feme 
covert's  choses  in  action,  present  and  reversionary,  appears 
now  to  have  received  the  most  ample  consideration  and  ad- 
judication,  and  to  be  thoroughly  well  established  upon  known 
and  definite  principles.  It  fortunately  lies,  also,  within  a 
compass  of  a  few  leading  cases,  which  may  be  soon  read 
and  mastered  by  the  student,  while  the  weight  of  authority 
which  the  decisions  in  question  derive  from  the  great 
names  of  Eldon,  Grant,  Plumer,  Leach,  Lyndhurst,  Cotten- 
ham,  and  Sugden,  is  of  the  utmost  value  to  the  practitioner. 
But  though  the  law  upon  the  subject  before  us  may  be 
settled,  we  doubt  whether  the  settlement  has  assumed  that 
form  which  would  have  been  most  convenient  and  satisfactory 
to  the  public.  It  will  be  remembered  that,  in  the  short- 
lived Real  Property  Act  of  1844,  there  was  originally  con- 
tained a  clause  which  was  intended  to  set  aside  the  existing 
law  as  founded  upon  the  decisions  of  Courts  of  Equity,  imd 
to  confer  upon  the  husband  of  a  feme  covert  the  absolute 
power  to  dispose  of  all  her  chattel  interests,  whether  present 
or  reversionary  in  personal  estate.  This  would,  in  our  ap- 
prehension, be  a  good  and  serviceable  amendment  of  the  law, 
which  we  hope  will  not  be  long  delayed ;  and  we  have  good 
ground  for  believing  that  such  a  change  would  be  highly  ap- 
proved by  the  very  learned  judge,  whose  talents  and  learning 
have  for  the  last  few  years  adorned  the  highest  seat  of 
judicature  in  Ireland. 

We  shall  hereafter  give  a  quotation  from  Sir  Edward 
Sugden's  judgment  in  Box  v,  Jackson^,  to  support  this  con- 
jecture. In  the  mean  time,  that  case  affords  an  indication 
that  every  struggle  will  be  made  to  surmount  the  barrier, 
which  the  present  state  of  the  law  opposes  to  the  powers  of  a 
husband  over  his  wife's  reversionary  interest  in  personal 
estate.  In  that  case,  it  was  attempted  to  give  effect  to  an 
assignment  of  a  wife's  reversionary  interest,  by  means  of  an 
offer  on  her  part  to  waive  her  equity,  and  to  submit  to  an 
examination  in  court  for  the  purpose  of  signifying  her  con- 
sent to  the  transaction.     A  trust-fund  stood  settled  in  trust 
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for  Edward  Box  for  life^  with  remainder  to  his  wife  for  life^ 
with  remainder  in  trust  for  their  children  as  Edward  Box 
should  appoint;  and^  in  default  of  appointment,  to  the 
children  equally.  There  were  issue  of  the  marriage  three 
daughters,  one  of  whom  was  the  wife  of  John  Wilmot. 
Edward  Box  died  without  exercising  his  power,  so  that  the 
daughters  stood  entitled  to  the  fund  in  equal  shares,  subject 
to  their  mother's  life  interest.  The  bill  was  filed  by  the 
widow  and  her  two  unmarried  daughters,  and  Mr.  and  Mrs. 
Wilmot,  against  the  trustee;  and  it  prayed,  that  under  a 
written  consent  to  that  effect,  dated  in  February,  1834,  and 
signed  by  Wilmot  and  wife,  and  the  other  two  daughters, 
those  parties  and  the  widow  might  be  declared  absolutely  en- 
titled to  the  fund;  and  that  the  trusts  of  the  settlement 
might  be  declared  to  be  at  an  end,  the  plaintiff,  Elizabeth 
Wilmot,  consenting  by  the  bill  to  waive  her  equity  in  favour 
of  her  husband  and  the  widow ;  and  also  praying  that  the 
fund  might  be  transferred  to  the  widow.  By  Elizabeth 
Wilmot's  offer  to  waive  her  equity,  it  was  understood  that 
she  proposed  to  submit  herself  to  an  examination  in  court, 
and  thereupon  to  give  her  consent  to  the  execution  of  the 
agreement.  The  question  thus  arose,  whether  the  court 
could  give  effect  to  such  a  consent,  so  as  to  bind  Mrs.  Wil- 
mot's  reversionary  right  in  case  she  should  happen  to  survive 
her  husband  before  it  vested  in  possession.  The  plaintiffs 
insisted  that  this  could  be  done,  and  that  there  was  authority 
to  warrant  the  court  in  making  a  decision  accordingly,  by 
analogy  to  the  practice  of  examining  a  married  woman  before 
passing  a  fine  of  her  real  estate.  In  support  of  this  view, 
the  plaintiffs  relied  upon  Woollands  v.  Croucher*,  Dos  well  v. 
Earld^  and  Howard  v.  Damiani.^  On  the  other  side,  Purdew 
V.  Jackson^,  and  that  class  of  eases  were  cited  as  conclusive 
against  the  plaintiffs.  From  the  importance  of  the  case,  Lord 
Chancellor  Sugden  called  to  his  aid  the  Master  of  the  Rolls, 
from  whose  able  judgment  we  take  the  following  extract: 
"  Whence,  then,  does  this  court  derive  the  right  to  ascribe 
this  efficacy  to  her  consent  ?     Has  it  any  inherent  power  to 
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take  the  consent  of  a  married  woman  in  person,  and  to  bind 
her  right  by  it  ?  I  am  aware  that  it  has  been  asserted ;  and 
that  opinions  have  prevailed,  that  the  court  possesses  and  ex- 
ercises such  a  jurisdiction  by  a  sort  of  analogy  to  the  proceed- 
ing at  common  law,  in  which  the  Judge  examines  a  married 
woman  before  she  is  permitted  to  levy  a  fine  of  her  real 
estate.  In  my  opinion,  the  cases  are  so  widely  different,  that 
if  there  was  no  authority  on  the^  subject,  I  should  say  that  it 
was  impossible  to  give  to  the  bare  act  of  her  consent,  in  this 
court,  an  effect  the  same  as  that  of  her  consent  and  of  the 
fine  subsequently  levied.  The  fine  it  is  that  binds  her  at 
common  law :  and  there  her  consent  on  examination  before 
the  Judge  has,  of  itself,  no  operation.  But  to  show  that  no 
such  jurisdiction  exists,  I  shall  refer  to  authority.  (His 
honour  here  cited,  and  made  quotations  from  the  cases  of 
Fraser  v.  Baillie*,  Sperling  v.  Rochfort*,  Pickard  v.  Roberts', 
and  Richards  v.  Chambers^),  ....  If  there  be  no  general  ju- 
risdiction by  which  this  court  can  bind  the  contingent  and 
reversionary  rights  of  the  wife,  and  its  rules  and  practice,  by 
which  it  allows  her  to  waive  her  equity  applicable  to  a  case 
like  the  present  ?  It  appears  to  me,  both  on  reason  and  au- 
thority, we  should  pervert  that  practice  were  we  to  apply  or 
extend  it  to  any  subject  but  that  which  is  well  known  as  the 
wife's  equity.  Her  rights  to  her  choses  in  action^  and  to  her 
reversionary  equitable  rights  in  personal  chattels,  which  are 
not  reduced  into,  and  do  not  vest  in,  possession  during  the 
coverture,  vest  in  her  by  law  without  her  consent ;  and  the 
same  law  which  gives  her  the  property,  disables  her  from  dis- 
posing of  it.  To  receive  and  act  upon  her  consent  here, 
would  be  to  defeat  her  right  and  the  policy  and  reason  of  her 
disability :  but  her  equity  is  the  creature  of  this  court,  and 
governed  altogether  by  rules  applicable  to  it,  and  to  no  other 
species  of  right.  It  is  not  founded  on  contract  It  owes  its 
existence  to  the  arbitrary  interference  of  this  court . . .  With- 
out adverting  to  other  peculiarities  of  this  species  of  right,  I 
may  say  that  it  is  anomalous,  wanting  many  of  the  incidents 
of  property ;  and  that  it  would  be  subversive  of  the  established 
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policy  of  the  law  to  make  this  peculiar  and  qualified  right  of 
waiving  a  benefit,  profiered  to  her  by  this  Court,  an  argument 
or  precedent  for  enabling  her  to  defeat  those  rights,  with 
which  the  common  law  has,  while  married,  inalienably  in- 
vested her." 

Lard  Chancellor  Sugden :  **  The  point  to  be  decided  is, 
whether,  by  analogy  to  a  fine  at  common  law,  this  Court 
hath  power  to  take  the  consent  of  a  married  woman,  and,  by 
force  of  it,  to  give  effect  to  a  transfer  by  her  of  her  equitable 
reversionary  interest  in  stock.  It  would  be  strange  if  such  a 
jurisdiction  did  exist,  that  it  should  never  have  found  its 
way  into  a  single  text-book  of  authority.  I  am  prepared  to 
follow  the  authorities  in  whatever  way  they  have  decided 
the  point ;  and  I  should  not  have  been  surprised,  considering 
the  manner  in  which  this  Court  has  dealt  with  the  rights  of 
married  women,  if  I  had  found  it  settled  that  a  married 
woman's  consent  could  be  taken  in  a  case  like  the  present 
.....  The  doubt  which  pressed  upon  my  mind,  when  this 
case  was  first  mentioned  before  me,  was  whether  the  Court 
in  former  decisions  did  not  intend  to  distinguish  between 
cases  arising  upon  settlements,  (where  the  interest  of  the  wife 
was  created  by  contract,  and  depended  upon  her  surviving 
her  husband,  and  where,  therefore,  the  husband  could  never 
enjoy  the  wife's  interest,  and  the  giving  efifect  to  the  wife's 
consent  would  enable  the  husband  to  defeat  that  contract,) 
and  cases  where  the  wife's  interest  was  given  by  birth,  inde- 
pendently of  contract,  and  was,  moreover,  not  dependent  on 
her  surviving  her  husband."  His  Lordship  then  took  a 
masterly  review  of  the  cases,  and  thus  proceeded  2  "  In 
reviewing  the  authorities,  if  we  class  them,  and  look  at  those 
which  are  opposed  to  the  existence  of  this  power  in  the  Court, 
it  will  be  seen  that,  great  as  the  difficulty  has  been,  there  is 
not  one  of  them  which  has  been  ever  denied,  or  even  doubted, 
by  any  succeeding  judge:  O'Keate  v.  Calthorpe*,  before 
Lord  Hardwicke ;  Frazer  v,  Baillie^  before  Mr.  Baron  Eyre ; 
Sockett  V.  Wray^,  before  Lord  Alvanley ;  Nevison  v.  Long- 
den*,  before  the  Court  of  Exchequer;  Sperling  v.  Rochfort*, 
before   Lord  Eldon ;    Richards   v.   Chambers  *,   before   Sir 
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William  Grrant ;  Storgb  v.  CorpS  before  the  same  Judge ; 
Lee  y.  Muggeridge  *,  also  before  him ;  Pickard  v.  Roberts  \ 
before  Sir  John  Leach ;  seven  of  them  being  actual  decisionsy 
and  the  remaining  two,  great  authorities  as  to  doctrine ;  all 
remain  untouched  by  a  single  dictum  or  decision ;  whereas 
if  we  look  to  the  cases  on  the  other  side,  Nieman  v.  Car- 
toneyS  Macarmick  v.  Buller^  Ellis  v.  Atkinson  S  Gtiiae 
V.  Small  ^  Hewitt  v.  Crowcher*,  Grregg  v.  Crowcher', 
Woollands  v.  Crowcher  *°,  Howard  v.  Damiani ",  all  have 
been  found  fault  with,  and  have  been  either  expressly  over- 
ruled, or  shown  not  to  have  been  of  authority.  I  have  no 
hesitation,  therefore,  in  coming  very  clearly  to  the  conclusion, 
that  the  Court  has  no  jurisdiction  to  do  what  the  plaintiffs 
seek,  and  that  the  biU  must  be  dismissed.  I  am  particularly 
glad  to  have  had  the  assistance  of  his  Honour,  as  it  will,  I 
hope,  ^ve  so  much  weight  to  the  decision  in  this  case  as  to 
set  the  question  at  rest,  and  preclude  any  further  discussion 
on  the  point. 

^^  Before  I  conclude,  I  wish  to  say  a  few  words  as  to  the 
husband's  right  to  dispose  of  the  wife's  reversionary  choses  in 
action*  The  cases  of  Purdew  v.  Jackson,  and  Honner  v. 
Morton,  which  have  been  followed  by  Sir  John  Leach  in 
Watson  V.  Dennis  ^^  and  by  the  same  judge  in  Stamper 
v.  Barker  ^,  and  by  Lord  Cottenham  in  Stiffe  v.  Everitt'*, 
—  about  the  doubt  in  which  last  case,  however,  I  express 
no  opinion  whatever,  as  it  is  not  before  me,  —  these  cases 
have  established  that  the  husband  cannot,  even  for  valuable 
consideration,  assign  the  wife's  reversionary  choses  in  action  so 
as  to  bind  her  surviving.'^  But  though  that  is  settled  now, 
I  have  no  hesitation  in  saying  that  before  those  cases  the  law 
was  considered  by  the  Profession  to  be  the  other  way. 
Sir  William  Grant  began  the  doubt,  and  Sir  Thomas  Plumer, 
though  he  held  in  the  first  case,  Johnson  v.  Johnson  ^^,  that 
the  particular  assignee  was  entitled,  yet  in  Homsby  v.  Lee '% 
he  decided  the  other  way ;  and  he  followed  that  decision  in 
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Purdew  v.  Jackson^  by  deciding  that  the  husband's  assign- 
ment could  not  bind  the  wife  surviving ;  and  he  admitted  no 
distinction  between  a  particular  assignee  claiming  imder  an 
assignment  for  valuable  consideration,  and  a  general  assignee 
claiming  imder  a  bankruptcy  or  insolvency ;  and  though  that 
was  contrary  to  the  law  as  it  was  then  understood,  yet,  if 
my  decision  in  this  case  be  sound,  it  places  the  doctrine  on 
this  basis,  that  the  husband  cannot  bind  the  wife's  reversion- 
ary interest  in  personalty,  either  with  or  without  her  consent. 
I  am  glad  to  observe,  however,  that  in  the  cases  of  Donne  v. 
Hart*,  and  Major  v.  Lansley^  the  Court  has  refused  to  ex- 
tend the  doctrine  to  chattels  real  I  think  the  doctrine  has 
been  already  carried  far  enough,  and  ought  not  to  be  extended." 


ART.  Xm.  — LORD  CHIEF  JUSTICE  TINDAL. 

The  grave  has  closed  over  and  extinguished  another  great  light 
of  the  law  —  one  of  the  most  upright  and  amiable  men  that 
ever  adorned  the  Bench  of  England.  It  is  a  mournful,  but 
needful  duty,  to  record  a  few  of  the  leading  passages  in  the 
life  of  this  distinguished  magistrate. 

Nicolas  Conyngham  Tindal  was  bom  at  Chelmsford  in  the 
year  1776.  His  father  was  a  respectable  solicitor  in  that 
town,  and  enjoyed  the  confidence  and  respect  of  many 
families  in  the  county  of  Essex  —  among  others,  of  Lord  St. 
Vincent's.  After  receiving  the  elements  of  his  education  at 
a  private  school,  the  young  man  was  sent  to  Cambridge  and 
entered  of  Trinity  CoUege.  He  applied  with  success  both  to 
mathematical  and  to  classical  studies,  taking  a  high  degree 
in  each  department — for  he  was  fifth  wrangler  and  first 
medallist. 

Oncoming  to  London  he  was  entered  of  Lincoln's  Inn, 
and  after  studying  pleading  under  Mr.  Serjeant,  afterwards 
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Mr.  Justice  Mid  Mr.  Baron  Bayley,  for  three  years^  he 
became  himself  a  pleader  under  the  Bar.  In  this  laborious 
but  uBeful  branch  of  the  profession,  he  continued  for  some 
years,  imd  had  many  pupils,  some  of  whom  afterwards  rose 
to  great  distinction,  and  have  been  raised  to  the  Bench. 
He  was  called  to  the  Bar  in  1809,  and  joined  the  northern 
circuit,  which  he  travelled  in  the  autumn  of  that  year  along 
with  Mr.  Brougham,  who  had  been  his  pupil,  and  was  called 
to  the  Bar  the  year  before.  For  some  years  Mr.  Tindal's 
business  was  scanty,  either  on  the  circuit  or  in  town.  He 
had  never  attended  sessions,  and  the  northern  circuit  is  so 
numerous  that  mere  pleading  connexions  do  not  give  a  sure 
passport  to  speedy  business.  But  in  the  course  of  a  few 
years,  his  merits  became  known,  both  by  the  useful  and  un- 
assuming aid  which  he  lent  to  his  leaders  on  the  circuit,  and 
by  the  ability  and  learning  of  some  arguments  which  he  held 
in  the  court  of  King's  Bench.  The  first  occasion  on  which 
he  greatly  distinguished  himself,  was  the  famous  Wager  of 
Battel  in  Abraham  Thornton's  case.  His  very  learned  ar- 
gument on  this  question,  gave  rise  to  the  Act  brought  in  by 
Sir  Samuel  Shepherd,  then  attorney  general,  for  abolishing 
that  barbarous  and  absurd  mode  of  triaL 

The  next  cause  of  importance  in  which  he  appeared  was  the 
Queen's  case,  in  the  House  of  Lords.  He  was  the  junior 
Counsel  all  but  one,  he  being  fifth,  and  his  successor  on  the 
Bench,  Mr.  Wilde,  now  Chief  Justice,  the  sixth.  Mr.  Tindal 
greatly  distinguished  himself  by  his  able  and  judicious  con- 
duct on  this  great  occasion.  It  was  a  saying  of  the  leaders, 
Messrs.  Brougham  and  Denman,  so  little  feared  they  their 
adversaries,  that  they  would  engage  to  affirm  either  of  their 
two  juniors,  Tindal  and  Wilde,  could  run  roimd  them  any 
day.  The  Queen's  counsel,  six  in  nmnber,  have  all  now 
been  raised  to  the  Bench,  Messrs.  Brougham,  Denman, 
Williams,  Lushington,  Tindal,  Wilde. 

The  attention  of  Lord  Liverpool  was  directed  to  Mr.Tindal's 
merits,  not  merely  on  that  trial,  but  on  an  important  case  ar- 
gued before  the  Lords  of  his  board  of  Treasury — that  of  the 
Deccan  prize-money.  The  high  and  just  estimate  which  his 
Lordship  formed  of  his  talents  and  his  capacity  for  business, 
led  to  an  offer  of  a  seat  in  Parliament,  preparatory  to  his 
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taking  legal  office  under  the  Government.  Accordingly  he 
came  in  for  a  seat  of  the  Southern  Scotch  Burghs^  in  1824 ; 
and  he  bore  a  part  in  the  debate  in  the  great  case  of  Smith 
the  missionary^  when  brought  forward  by  Mr.  Brougham^ — a 
case  to  which  mainly  is  ascribed  the  final  emancipation  of 
the  slayes.  Mr.  Tindal  hardly  consulted  his  usual  prudence 
in  selecting  this  for  his  first  appearance  in  Parliament  —  but 
his  success  was  commensurate  with  his  moderate  wishes  — 
though  he  afterwards  more  fully  displayed  his  great  good 
sense,  his  accuracy  of  argument,  and  his  legal  knowledge. 

When,  upon  the  death  of  Lord  Gifford,  Sir  John  Copley, 
attorney  general,  succeeded  to  the  rolls,  Mr.  Tindal  was  ap- 
pointed solicitor  general — not  having  before  had  a  silk  gown. 
Hence  he  became  placed  in  an  awkward  position,  for  he  gave 
up  his  extensive  practice  as  a  junior,  and  did  not  possess  the 
peculiar  talents,  nor  had  he  the  experience,  which  fits  men  to 
lead  causes.  Accordingly  his  friends  were  aware  that,  had 
any  reverse  of  fortune  befallen  the  ministry  with  which  he 
was  connected  before  he  should  be  nosed  to  the  bench,  his 
professional  business  must  sink  to  a  moderate  compass. 

In  1827,  the  elevation  of  Lord  Lyndhurst  to  the  Great 
Seal  occasioned  a  vacancy  in  the  representation  of  Cambridge 
University.  Sir  N.  Tindal  was  proposed  to  fill  it,  and  he 
defeated  Mr.  W.  J.  Bankes,  the  opposing  candidate,  by  a 
majority  of  479  to  378.  He  had,  at  the  general  election  of 
the  preceding  year,  been  returned  for  Harwich. 

He  was  always  a  safe,  if  not  a  very  powerful  or  brilliant 
leader,  and  when  the  attorney  general  was  in  the  same  court 
with  him,  his  valuable  assistance  could  always  be  secured  to  a 
party  retaining  him  with  his  leader. 

This  happened  very  soon  after  he  became  solicitor  general, 
and  afterwards  happened  a  second  time  —  for  on  the  form- 
ation of  the  Junction  Government  (as  it  was  termed)  imder 
Mr.  Canning  in  April,  1827,  Mr.  Scarlett  was  made  attorney 
general ;  and  Sir  C.  Wetherell  returned  to  office  in  June 
1828,  after  Mr.  Canning's  death.  Then  in  consequence  of 
the  Catholic  Question  being  brought  forward  by  the  govern- 
ment early  in  1829,  Sir  Charles,  with  that  chivalrous  de- 
votion to  his  principles,  which  has  ever  distinguished  him  in 
his  whole  career,   political  and  professional,   threw  up  his 
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office.     Sir  James  Scarlett  agidn  passed  over  Sir  N.  Tindal  s 
head  and  became  attorney  generaL 

Men  were  found  to  carp  at  these  proceedings^  and  to  say 
that  the  solicitor  general  ought  not  to  have  three  times 
suffered  others  to  pass  over  his  head  into  the  first  office.  The 
remark  is  wholly  without  just  foundation.  Sir  J.  Scarlett 
had  been  a  leader  on  the  northern  circuit,  and  in  Westminster 
Hall  and  Guildhall  before  Mr.  Tindal  was  called  to  the  bar^ 
and  it  was  absurd  to  suppose  that  the  latter  should  harbour 
the  least  jealousy  of  his  going  over  his  head  in  1827.  But 
in  truth  this  is  the  only  one  of  the  three  instances  that  can 
give  rise  to  the  smallest  discussion.  For  in  January  following 
Sir  C.  Wetherell  only  returned  to  the  place  which  he  had 
quitted,  and  could  not  possibly  be  solicitor  under  his  former 
solicitor.  In  like  manner,  when  Sir  Charles  retired  the  year 
after,  he  was  succeeded  by  Sir  J.  Scarlett,  who  could  not 
return  to  office  under  Sir  N.  Tindal. 

However,  all  difficulties  both  imaginary  and  real  were 
terminated  in  a  few  months  after  this  last  change  by  the  re- 
tirement of  Lord  Wynford,  then  Chief  Justice  Best,  from 
the  Common  Pleas ;  and  he  was,  with  the  universal  assent  of 
the  profession,  succeeded  by  Sir  N.  Tindal,  who  held  the 
office  from  the  summer  of  1829  till  his  late  lamented  death. 

In  considering  the  high  merits  of  this  eminent  lawyer  we 
are  to  regard  first  his  forensic  and  then  his  judicial  life. 

As  an  advocate  he  did  not  rank  very  high.  He  had  never 
distinguished  himself  as  a  leader,  and  his  value  to  those  who 
did  fill  that  station  consbted  in  his  diligent  study  of  each 
particular  case  intrusted  to  him,  the  correctness  of  his  judg- 
ment on  its  conduct,  and  the  soundness  of  his  opinions  upon 
the  matters  of  law  involved  in  it.  He  was  sufficiently  able 
in  the  examination  of  witnesses,  that  is,  examinations  in 
chief.  To  any  power  of  cross-examination  he  made  no  pre- 
tence ;  but  all  who  are  versed  in  the  profession  know  how 
much  more  important  the  branch  of  interrogation  is,  in 
which  he  was  tolerably  skilled,  than  -that  which  he  did  not 
affect.  When  a  point  arose  unexpectedly,  he  was  not  perhaps 
so  ready  as  Holroyd  or  Bichardson,  nor  so  full  of  resources 
as  Littledale.  But  he  was  a  useful  helpmate  to  his  leader. 
When  the  case   came  before  the  Court  in  Banc  his  ai^- 
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ments  were  always  distinguished  by  great  extent  of  learning, 
were  given  with  admirable  precision,  and  his  views  of  each 
point  were  luminously  explained.  He  showed  not  the 
1%^  genius  of  Holroyd  or  the  inexhaustible  subtlety  of  Lit* 
tledale,  but  he  argued  both  learnedly,  distinctly,  and  skil- 
fully. His  mind  had  one  peculiarity.  He  could  pursue  a 
train  of  reasoning  well  and  clearly  up  to  a  certain  point ; 
when  pressed  with  an  answer  or  gravelled  with  a  difficulty, 
his  power  seemed  spent,  he  could  not  carry  the  contest  of 
argumentation  further.  Hence,  in  many  special  cases  which 
he  argued,  when  he  began,  having  the  last  as  well  as  the  first 
word,  men  perceived  the  reply  to  be  feebler  than  his  opening 
argumentation.  But  they  who  grappled  with  him  in  private 
contention  were  far  more  sensible  of  this  defect  in  his  reason- 
ing powers.  It  seemed  as  if  he  had  fully  prepared  himself 
for  one  view,  and  regarded  the  case  as  confined  within  that 
horizon,  and  having  nothing  beyond  it. 

His  opinions  were  admirable.  No  one  could  more  entirely 
enjoy  the  confidence  of  consulting  clients;  and  no  one 
better  deserved  it.  No  one  of  his  day  was  more  resorted  to, 
or  more  trusted  by  clients  who  had  important  cases  to  be 
advised  upon.  This  great  eminence  as  a  chamber  counsel 
was  fortunate ;  for  his  practice  had  materially  declined  upon 
taking  office,  and  a  change  of  ministry  removing  him  from 
his  place  before  he  should  be  promoted  to  the  Bench,  must 
have  left  him  chiefly  to  rely  on  his  practice  as  a  chamber 
counseL  He  had  never  indeed  been  a  king's  counsel,  but  he 
could  hardly,  after  being  solicitor  general,  have  returned  to 
his  place  and  his  valuable  practice  behind  the  bar. 

On  the  bench  he  well  answered  all  the  high  expectations 
which  had  reasonably  been  formed  of  him.  He  was  of 
patience  inexhaustible,  of  temper  uniformly  and  perfectly 
sweet,  of  a  clear  perspicuity  to  follow  and  unravel  the  most 
complicated  case  of  facts,  of  complete  legal  knowledge,  both 
speculatively  and  practically,  above  all,  of  inflexible  integrity, 
making  the  pursuit  of  truth,  the  distributing  of  justice,  the 
genuine  and  sole  object  of  his  exertions,  and  sacrificing  to  the 
honest  and  diligent  discharge  of  his  duty  all  personal  consider- 
ations whatever.  It  is  furthermore  to  be  added,  that  no 
advocate  at  the  bar  was  ever  more  or  less  favoured  by  him 
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than  another,  an  impartiality  abundantly  necessary  to  main- 
tain the  equal  distribution  of  justice  to  the  parties  whom 
advocates  represent,  and  an  impartiality,  let  us  with  all  respect 
towards  judges  observe,  much  less  firequently  to  be  found 
among  their  body  than  the  more  ordinary  species  of  fairness, 
which  in  almost  every,  instance  happily  distinguishes  the  or- 
naments of  the  bench. 

We  must  not  omit  to  record  another  pnuse  of  the  late 
chief  justice^  to  which  we  earnestly  hope  his  able  and  excel- 
lent successor  will   carefully  look  and  diligently  emulate. 
Sir  N.  Tindal  was  concise   in   his  judgments,  and   though 
abundantly  diligent,  yet  never  too  elaborate  in  his  investiga- 
tion of  a  point  or  a  cause.     He  did  enough,  and  never  over- 
did.    Into  both  errors  of  excess  and  defect  many  able  judges 
fall — and  when  we  refer  to  the  able,   excellent,  and  very 
distinguished  person  who  has  become  Chief  Justice  Tindal's 
successor,  in  terms  of  respectful  and  well-meimt  admonition, 
our  drift  is  to  remind  Sir  T.Wilde  that  even  an  advocate 
may  err  by  excess  of  elaboration,  because   he   may  undo 
what  he  has  done,  may  raise  up  indisposition  in  those  whom 
he  is  addressing,  and  may  weaken  the  very  point   which 
his  over  laboriousness  is  directed  to  strengthen.     How  much 
more  should  the  judge  guard  himself  agwist  falling  into  the 
same  error  —  not  indeed  because  he  may  fidl  thereby  to  con- 
vince, for  the  purpose  of  his  eloquence  —  the  only  Intimate 
purpose  of  judicial  rhetoric  —  is  not  to  convince,  but  only  to 
declare  the  opimon,  and  to  show  the  grounds  it  rests  on ;  but 
because  he  must  needlessly  consume  the  public  time  and  waste 
his  own  strength,  and  because  he  peradventure  may  raise 
doubts,  shake  his  own  judicial  authority,  and  expose  parties 
to  the  delay  and  vexation   and  cost  of  appeals,   or   even 
where  no  appeal  lies,  may  bring  the  law  into  question,  and 
raise  up  a  crop  of  future  litigation. 

C.  J.  Tindal  was,  in  his  private  capacity,  one  of  the  most 
virtuous  and  amiable  of  men.  His  integrity  and  his  honour 
in  all  the  relations  of  life  was  strict  and  without  a  stain. 
His  talents  were  such  as  fitted  him  to  shine  in  social  inter- 
course, of  which  he  was  fond  —  indeed,  a  more  delightful 
companion  could  hardly  be  found  in  the  whole  range  of  re- 
fined society.     He  was  a  truly  pious  as  well  as  a  strictly 


Lord  Chief  Justice  Tindal  441 

moral  man^  and  his  religion  being  sincere^  while  his  nature 
was  mild  and  unassuming,  he  was  entirely  free  from  all  into- 
lerance, or  any  other  base  imder  growth  of  spiritual  pride. 

He  had,  in  the  autumn  of  1809,  married  an  amiable  and 
accomplished  person.  Miss  Symonds,  the  daughter  of  Captain 
Symonds,  of  the  Royal  Navy.  She  died  a  few  years  after, 
but  left  him  two  sons  and  a  daughter.  The  grief  which  he 
suffered  from  her  death  was  so  severe,  that  he  had  serious 
thoughts  of  retiring  from  the  profession. 

In  the  sittings  of  the  House  of  Lords  after  Trinity  Term, 
he  attended  with  the  other  judges  on  the  important  writ 
of  error  of  the  Irish  Society  v.  The  Bishop  of  Raphoe,  and 
the  appeal  of  Shee  v.  Lord  Muskerry.  Nor  did  he  appear  to 
be  suffering  from  indisposition  during  the  long  and  laborious 
arguments  in  these  causes.  But  he  was  suddenly  taken  ill 
at  the  close  of  the  latter  argument,  and,  being  carried  to 
Folkestone,  died,  afl^r  a  few  days'  illness,  on  Monday,  6th 
July,  1846. 

When,  on  the  following  day,  the  opinions  of  the  Judges 
were  delivered  by  Mr.  Baron  Parke  and  Mr.  Baron  Alderson 
on  the  questions  which  had  been  submitted  to  them  on  the 
two  causes  which  have  been  mentioned,  the  absence  of  him 
whom  the  lords  had  so  often  heard  pronouncing,  and  with  his 
wonted  ability  explaining  and  supporting  the  opinions  of  his 
brethren  on  similar  occasions,  gave  rise  to  a  tribute  of  grief 
rarely  witnessed  in  that  or  any  other  judicial  assembly. 
Lord  Lyndhurst  moving  the  judgment  of  the  House  in  ac- 
cordance with  the  judges'  opinion,  and  Lord  Brougham  in 
supporting  the  motion,  were  both  unable  to  proceed  for  the 
tears  which  literally  stopt  their  utterance.  The  former  said 
he  had  long  known  him  as  a  dear  friend  and  an  official  col- 
league—  the  latter  was  unable  to  say  more  than  that,  first 
having  been  his  pupil,  he  had  been  his  friend  for  forty  years.' 


*  The  language  of  this,  as  of  all  our  other  papers,  whether  biographical  or 
critical,  is  of  course  that  of  impartial  truth,  and  not  of  indiscriminate  praise. 
Nothing  can  be  less  instructive  than  what  the  French  call  an  dogti  nor  any 
thing  more  tiresome.  But  that  is  not  all ;  nothing  can  tend  more  to  defeat  its 
own  purpose.  An  undistinguishing  panegyric  never  can  exalt,  though  it  may 
often  lower  its  object. 
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NOTE  TO  ART.  VHI.  ON  LEGAL  EDUCATION. 

We  may  state  generally  that  the  cause  of  legal  education  by  the 
Inns  of  Court  is  proceeding  satisfactorily. 

We  have  been  favoured  with  some  information  on  this  subject 
which  we  are  glad  to  lay  before  our  readers. 

Committees  have  been  severally  appointed  by  the  Inns  of  Court 
to  consider  and  report  on  this  subject.  At  a  meeting  on  the 
11th  of  February  last,  the  following  suggestions  were  made  by 
Mr.  Bethell  for  their  consideration : — 

"  1.  That  four  Readerships  be  established  in  addition  to  the 
Readership  on  Jurisprudence  and  the  Civil  Law  already  estab- 
lished by  the  Middle  Temple  ;  —  namely,  a  Reader  on  Constitu- 
tional and  Criminal  Law  ;  a  Reader  on  the  Law  of  Real  Property ; 
a  Reader  on  the  Law  of  Personal  Property  and  Commercial  Law ; 
and  a  Reader  on  Equity  Jurisprudence  as  administered  in  the 
Court  of  Chancery.  Of  these  it  is  suggested  that  the  Reader  on 
the  Law  of  Real  Property  be  founded  and  endowed  by  the  four 
Societies  conjointly ;  and  the  three  other  Chairs  by  Lincoln's  Inn, 
the  Inner  Temple,  and  Gray's  Inn. 

'*  2.  That  the  Lectures  of  the  several  Readers  do  commence  in 
Michaelmas  Term  next 

"  3.  That  a  standing  Committee  or  Council  be  established,  to  con- 
sist of  twelve  members :  three  to  be  nominated  by  each  of  the 
four  Inns  of  Court ;  of  whom  ^vq  shall  be  a  Quorum,  and  four  go 
out  of  office  annually.  To  this  Committee  shall  be  entrusted  the 
duty  of  making  all  such  regulations  as  shall  be  necessary  for 
completing  the  details  of  the  several  measures  which  are  hereby 
recommended. 

"  4.  That  the  Lectures  of  the  several  Readers  shall  be  open  to  the 
Students  and  Barristers  of  all  the  Societies,  subject  to  the  pay- 
ment of  such  Terminal  Fees  to  the  several  Readers  as  the  standing 
Committee  shall  direct. 

^'  5.  That  a  Public  Examination  shall  be  established,  to  be  held 
three  times  a  year,  for  the  examination  of  all  such  Students  as 
shall  be  desirous  of  submitting  thereto  previously  to  being  called 
to  the  Bar :  and  such  Examination  shall  be  conducted  by  the  fi'^Q 
Readers ;  and  a  standard  of  merit,  as  the  condition  of  being  en- 
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titled  to  the  honours  to  be  conferred  and  receiving  the  Exhibitions 
to  be  distributed,  shall  be  fixed  bj  the  Committee  ;  to  which,  if  no 
Student  shall  attain,  no  honour  shall  be  awarded,  nor  shall  any 
Exhibition  be  adjudged ;  but  the  names  of  all  Examinands 
who  shall  rise  above  the  said  standard  of  merit,  shall  be  ranked  in 
the  order  and  according  to  the  degrees  of  their  respective  attain- 
ments. 

"  6.  That  the  Examinations  be  held  three  times  in  every  year  ; 
namely,  Hilary  Term,  Trinity  Term,  and  Michaelmas  Term. 

'*  7.  That,  as  the  Examinations  are  intended  solely  for  such 
Students  as  are  candidates  for  honours  and  rewards,  no  Student 
shall  be  admitted  as  an  Examinand  who  shall  not  have  diligently 
attended  the  Lectures  of  three  of  the  Readers  during  one  year ; 
and  of  which  Readers,  one  shall  be  the  Reader  on  the  Law  of  Real 
Property. 

"  8.  That  from  and  after  Michaelmas  Term,  1 847,  no  Student 
shall  be  eligible  to  be  called  to  the  Bar  who  shall  not  have  attended 
during  one  whole  year  the  Lectures  of  two  of  the  Readers ;  of 
which,  the  Reader  on  Real  Property  shall  be  one. 

"9.  That  every  Student  who  shall  have  attended  during  one 
whole  year  the  Lectures  of  any  two  of  the  five  Readers  (the 
Reader  on  Real  Property  Law  being  one),  shall  have  the  same  Pri- 
vileges in  point  of  admission  to  the  Bar  as  are  now  allowed  by  any 
of  the  Societies  in  favour  of  Graduates  of  the  English  Universities. 

"  10.  That  Exhibitions  be  founded  by  the  several  Societies  of 
Lincoln's  Inn,  the  Liner  Temple,  and  Gray's  Lin,  of  the  same  num- 
ber and  amount  as  have  been  already  established  by  the  Middle 
Temple ;  and  as  there  is  reason  to  hope  that  a  ninth  Exhibition 
may  be  added,  it  is  trusted  that  the  Societies  will  be  in  a  condition 
to  award  three  Exhibitions  of  One  Hundred  Guineas  each  at  every 
one  of  the  three  Public  Examinations,  if  a  fitting  standard  of  merit 
shall  be  attained  to. 

"11.  That  every  means  be  adopted  for  giving  honourable  noto- 
riety to  the  names  of  those  Students  who  shall  be  deemed  worthy 
of  honours  and  rewards  at  each  Public  Examination ;  and  that 
every  encouragement  be  held  out  to  the  Students  to  induce  them  to 
submit  to  the  Examinations. 

"  12.  That  the  Standing  Council  shall  have  power  of  granting 
dispensation  to  any  Students  who  shall  have  been  prevented  by 
inevitable  accident  from  complying  in  all  respects  with  the  regula- 
tions as  to  attendance,  &c.,  which  shall  be  established." 

These  suggestions  formed  the  basis  of  the  discussion  on  the 
subject  which  subsequently  ensued,  and  we  understand  that  depu- 
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tations  from  each  Committee  consisting  of  three  members  of  each 
Inn,  (the  Treasurer  of  each  Society  being  of  course  one),  met  at  the 
Inner  Temple,  and  ultimately  the  following  result  was  agreed  to 
by  the  deputations,  and  was  subsequently  approved  by  the  Com- 
mittees:— 

^'  Minutes  of  the  Result  of  the  Conferences  of  the  Deputations 
from  the  Committees  of  each  of  the  Inns  of  Court  on  the  subject  of 
Legal  Education  as  approved  the  dd  of  June,  1846. 

^<  The  deputations  from  the  Committees  appointed  by  the  several 

Inns  of  Court  to  consider  the  subject  of  l^al  education,  have 

communicated  together,  and  are  of  opinion  that  the  following 

propositions  should  be  offered  for  adoption  to  their  respective 

Societies. 

"  That  it  is  expedient  to  institute  rewards,  or  honours,  or  both, 
by  way  of  encouragement  to  students  who  may  be  willing  to 
undergo  examinations. 

"  That  for  the  purpose  of  preparing  the  students  for  such  ex- 
aminations, there  should  be  established  four  lectureships  in  ad- 
dition to  that  on  Civil  Law  and  Greneral  Jurisprudence  already 
established  by  the  Middle  Temple. 

"  That  the  subjects  of  the  additional  lectures  should  be :  — 

^'  1.  Constitutional  Law,  Criminal  and  other  Crown  Law. 

"  2.  The  Law  of  Real  Property  and  Conveyancing,  devises  and 
bequests. 

"3.  Those  branches  of  the  Common  Law  which  are  not  in- 
cluded in  the  two  last  heads. 

'M.  Equitable  Jurisprudence  as  administered  in  the  Court  of 
Chancery. 

"  That  the  Lectureship  for  constitutional  law,  criminal  and  other 
crown  law,  should  be  maintained  at  the  joint  expense  of  the  four 
Societies. 

"  That  the  Lectureship  for  Civil  Law  and  Qeneral  Jurisprudence 
should  be  maintained  as  now  at  the  sole  expense  of  the  Middle 
Temple. 

<*  And  that  the  other  three  Lectureships  should  be  maintained  at 
the  expense  of  the  three  other  Societies  respectively, — one  for 
each  as  shall  be  hereafter  arranged  among  themselves. 

*'  That  no  examination  should  be  required  of  any  student  as  a 
condition  precedent  of  his  call  to  the  Bar. 

"  That  every  student  should  be  required,  as  a  condition  precedent 
of  his  call  to  the  Bar,  to  produce  a  certificate  of  his  having  at- 
tended two  of  the  courses  of  lectures,  the  selection  to  be  determined 
by  himself. 
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These  suggestions  have  been  already,  we  understand,  adopted 
and  acted  on  by  the  Middle  Temple,  who  have  ordered  a  Com- 
mittee to  be  appointed  on  the  part  of  that  Society  '^  to  consider 
and  approve  of  the  best  means  of  carrying  the  same  into  efiect,** 
and  we  trust  that  similar  orders  will  be  made  by  the  other  Inns  of 
Court  next  term.  It  may  also  be  proper  to  mention  that  Lords 
Lyndhurst,  Brougham,  and  Campbell,  showed  their  approbation  of 
the  scheme  by  dining  with  the  deputations  of  the  Inns  of  Court, 
at  the  Inner  Temple,  on  the  6th  of  July,  the  day  on  which  Lord 
Lyndhurst  resigned  the  great  seal,  and  Lord  Campbell  came  into 
office.  In  the  mean  time  Mr.  Starkie  has  supported  the  cause  by 
availing  himself  of  his  situation,  as  Reader  of  the  Inner  Temple, 
to  deliver  three  valuable  Lectures  on  the  Science  of  the  Law ; 
and  he  has  given  notice  that  he  will,  in  the  ensuing  Michaelmas 
Term,  deliver  I^ectures  on  the  Law  of  Libel. 
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PROCEEDINGS  OP  THE  SOCIETY 


PROMOTING  THE  AMENDMENT  OF  THE  LAW- 


[Permission  lias  been  obtained  to  insert  the  Proceedings  and  a  selection  of 
the  Reports  of  the  Society  for  Promoting  the  Amendment  of  the  Law,  but  the 
Society  is  not  otherwise  responsible  for  the  contents  of  this  Review.] 

THE  THIRD  ANNUAL  REPORT  OP  THE  COUNCIL. 

Your  Council  have  now  for  the  third  time  to  report  to  the 
Society  their  views  of  its  state  and  prospects. 

Our  numbers  have  continued  to  increase.  In  our  last 
Annual  Report,  though  we  were  able  to  announce  a  consider- 
able accession  of  members,  we  were  obliged  to  add,  that  our 
recruits  were  principally  from  the  ranks  of  the  law :  however 
much  we  were  pleased  at  lawyers  joining  us  who  were  willing 
to  aid  us,  still  we  felt  that  our  labours  would  be  comparatively 
fruitless  unless  we  received  that  support  which  the  com- 
munity at  large  alone  can  give.  This  year  we  are  happy  to 
state  that  we  have  also  been  joined  by  many  members  of  both 
Houses  of  Parliament,  and  by  many  other  gentlemen  belong- 
ing to  the  mercantile  and  other  classes  of  the  cotnmunity. 

In  the  last  year  death  has  deprived  us  of  two  eminent 
members,  the  late  Earl  Spencer  and  Mr.  Justice  Story, — the 
one  ever  ready  to  promote  any  useful  public  object  with  his 
influence  and  purse,  the  other  a  man  whose  legal  writings 
have  acquired  for  him  an  European  reputation.  We  notice 
with  pleasure  that  one  of  our  ordinary  members,  Mr.  Burge, 
has  been  appointed  to  fill  the  office  of  Commissioner  of  the 
Leeds  Court  of  Bankruptcy,  an  office  in  the  due  performance 
of  which  we  take  the  greater  interest,  because  it  b  one  of 
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tiiose  offices  which  we  owe  to  the  progress  of  Law  Amend- 
ment. In  losing  Earl  Spencer  we  have  to  regret  the  loss  of 
a  Vice-president.  The  increasing  importance  of  the  Society, 
as  evidenced  by  the  number  of  Peers  of  Parliament  who  have 
joined  it,  has  induced  the  Council  to  recommend  that  we 
should  not  merely  fill  up  the  vacancy  thus  occasioned,  \mt 
increase  the  number  of  Vice-Presidents. 

The  Society  has  also  enlarged  the  sphere  of  its  exertions. 
They  have  called  in  the  public  to  sanction  and  approve  of 
their  proceedings,  and  in  that  appeal  they  have  been  com* 
ptetely  successful.  At  a  public  meeting  held  on  the  6th  of 
June  instant,  composed  of  many  eminent  and  learned  persons, 
as  well  members  of  this  Society  as  persons  not  yet  enrolled, 
resolutions  in  favour  of  its  establishment  and  objects  wer^ 
unanimously  passed. 

It  will  be  now  our  duty  shortly  to  recapitulate  the  pro- 
ceedings of  the  Society  since  our  last  Report.  We  have  the 
satisfaction  of  stating  that  the  machinery  of  the  Society  has 
worked  well.  The  plan  of  referring  suggestions  to  particular 
Committees  ccmipetent  to  entertain  them,  which  Committees 
report  on  them  to  the  general  body,  where  they  are  again 
discussed,  has  proved  well  adapted  to  afibrd  opportunities 
both  for  careful  and  extensive  consideration  and  inquiry. 
Inquiiy  indeed  is  the  great  object  of  the  Society.  It  may  be 
a  humble  one,  but  your  Council  submit  that  it  is  of  unques* 
tionable  use  that  inquiry  should  precede  and  accompany  all 
changes  in  the  law,  and  that  correct  information  as  to  them 
should  be  diffused. 

The  Committee  on  the  Law  of  Property  has  proceeded 
with  its  useful  and  successful  labours,  and  to  this  Committee, 
for  its  zeal  and  devotion  to  the  cause,  your  Council  feel  that 
especial  praise  is  due.  The  Bills  (or  rendering  the  assign- 
ment of  satisfied  terms  unnecessary  and  facilitating  the  con- 
veyance of  property,  which  were  founded  on  their  Beports, 
have  passed  into  law.  The  first  of  these  has  been  accepted 
both  by  the  profession  and  die  public  as  a  great  improvement. 
It  has  removed  a  source  of  great  delay  and  expense,  (the  latter 
having  been  calculated  as  amounting  to  200,000Z.  a  year,) 
and  has  done  much  to  simplify  the  title  to  land,  while  its  se- 
curity has  been  in  no  way  diminished. 
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By  the  acts  relating  to  deeds  an  effectual  blow,  as  we 
believe,  has  been  struck  at  awarding  professional  remunera- 
tion according  to  the  length  of  the  instrument,  and  something 
has  also  been  done  to  shorten  particular  classes  of  deeds. 
Your  Council  have  also  observed  with  pleasure  that  the 
principle  of  these  acts  has  been  adopted  and  recognised  by 
Her  Majesty's  Government  in  a  Bill  introduced  in  the  present 
session  for  facilitating  the  granting  of  Leases  in  Ireland. 
These  acts  must  also  be  taken  as  a  legislative  expression  of 
opinion,  that  the  profession  should  exert  themselves  in  every 
possible  way  to  cheapen  and  simplify  the  necessary  dealings 
between  man  and  man  connected  with  real  property. 

This  opinion  has  been  subsequently  and  more  emphatically 
expressed  by  the  Report  of  a  Select  Committee  of  the  House 
of  Lords  on  the  Burdens  upon  Land,  a  document  which  has 
justly  received  the  greatest  attention,  and  is  entitled  to  the 
greatest  weight,  as  expressing  the  unanimous  opinion  of  all 
parties,  in  that  branch  of  the  l^slature,  of  "  the  necessity  of 
a  thorough  revision  of  the  whole  subject  of  conveyancing, 
and  the  disuse  of  the  present  prolix,  expensive,  and  vexatious 
system."  ^ 

As  this  opinion  was  similar  to  that  expressed  by  this  Society 
from  its  commencement,  we  cannot  but  consider  the  Lords' 
Keport  as  a  remarkable  confirmation  of  our  views,  and  (we 
trust  we  may  add  without  presumption)  some  proof  of  the 
benefit  which  has  already  attended  the  difinsion  of  our  Re- 
ports and  proceedings. 

Your  Council  is  now  watching,  with  great  interest,  the 
progress  of  the  "  Bill  for  further  facilitating  the  Conveyance 
of  Property,"  which  stands  for  a  third  reading  in  the  House 
of  Lords  without  one  dissenting  voice  having  been  yet  ex- 
pressed. This  Bill  is  a  further  adoption  of  the  reconmiend- 
ations  of  the  Society.  Your  Council  also  invite  attention  to 
the  other  Reports  which  have  proceeded  in  the  present  ses- 
sion from  this  Committee,  more  especially  to  those  "  On  the 
Law  of  Mortgages,"  "  On  the  Law  of  Usages  and  Trusts," 
and  the  two  Reports  "  On  the  establishment  of  a  General 
Registry  of  Deeds."     We  believe  that  in  these  Reports,  and 

*   Report,  p.  13. 
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in  those  previously  submitted  to  the  Society,  are  to  be  found 
suggestions  of  the  utmost  importance ;  and  that  by  following 
them  out  carefully  and  gradually,  the  community  will  be  able 
to  obtain,  1.  A  more  ready  mode  of  investing  money  on  the 
mortgage  of  lands,  which  will  be  equally  advantageous  both 
to  the  borrower  and  the  lender;  2.  The  shortening  and 
cheapening  the  deeds  relating  to  the  transfer  of  lands ;  and^ 
3.  The  simplification  of  the  title  to  land,  and  more  especially 
the  reduction  of  the  delay  and  expense  now  attending  a  retro- 
q)ective  investigation  of  title. 

We  believe  that  these  measures  will  be  a  great  advantage 
to  all  branches  of  the  public,  and  more  especially  to  the 
landed  interest,  and  the  trading  and  mercantile  interest  We 
also  consider  that  a  great  social  benefit  will  be  conferred  on 
the  community,  if  the  number  of  small  holders  of  land  can  be 
increased,  and  small  capitalists  be  induced  to  invest  their 
savings  in  land.  Neither  can  we  possibly  believe  that  changes 
which  will  greatly  facilitate  all  legal  dealings  with  land, 
which  will  bring  about  a  much  larger  and  more  rapid  invest- 
ment of  capital  in  land,  which  will  engage  in  legal  trans- 
actions of  this  nature  a  much  wider  circle  of  the  community, 
can  in  any  way  injure  the  legal  profession.  We  cannot  think 
that  the  practical  exclusion  of  the  great  mass  of  the  people 
from  taking  any  interest  in  the  transactions  of  conveyancing 
is  beneficial  to  any  class,  but  least  of  all  is  it  so  to  that  class 
whose  peculiar  business  it  is  to  assist  and  prepare  them.  Your 
Council  therefore  have  the  fullest  confidence,  that  in  recom- 
mending and  furthering  measures  which  improve  and  simplify 
the  law,  and  facilitate  to  the  utmost  the  alienation  of  pro- 
perty, they  are  the  true  friends  of  professional  interests. 
Lawyers  for  the  most  part  ourselves,  we  consider  that  the 
maintenance  of  the  profession  of  the  law  in  an  honourable 
and  prosperous  state  in  all  its  branches,  is  beneficial  not  only 
to  the  lawyer  but  to  his  client.  Your  Coimcil  are  desirous 
that  the  Society  should  act  in  harmony  with  the  feelings  and 
interests  of  the  profession ;  and  we  believe  that  these  are  in 
this  case,  as  in  most  others,  identical  with  those  of  the  com- 
munity at  large. 

The  Equity  Committee  is  entitled  to  praise  for  much  assi- 
duous attention  to  the  subjects  referred  to  them.     They  have 
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presented  a  Report  recommending  the  establishment  of  a 
Court  of  Trusts,  with  a  view  to  creating  a  system  of  public 
Trusts,  and  thus  superseding  the  necessity,  if  parties  so 
please,  of  appointing  private  trustees.  Your  Coimcil  have 
reason  to  suppose  that  a  Bill  will  be  brought  in  with  the 
view  rather  of  having  the  principle  of  a  Public  Trustee  con- 
sidered, than  of  attempting  to  pass  any  measure  of  this  sort 
in  the  present  session.  This  Committee  has  devoted  much 
time  to  the  subject  of  the  delays  in  the  Masters'  offices.  The 
Committee  have  anxiously  considered  this  important  and 
difficult  subject,  and  we  look  with  hope  and  confidence  to 
their  ultimately  suggesting  a  plan  ^hich  may  remedy  this 
long-admitted  grievance. 

A  useful  Report  from  the  Conmion  Law  Committee  for 
rendering  the  law  uniform  in  all  cases  of  actions  brought 
against  persons  acting  in  pursuance  of  public  acts  of  Parlia- 
ment, has  been  received,  and  a  Bill  founded  on  it  has  been 
introduced,  and  will  probably  become  law  in  the  present 
session. 

The  Criminal  Law  Committee  has  presented  two  very 
valuable  Reports,  one  of  which  recommends  for  adoption  the 
plan  of  Captain  Maconochie,  for  the  management  of  trans- 
ported and  other  criminals ;  and  the  other  reports  in  favour 
of  submitting  to  the  jurisdiction  of  the  Petty  Sessions  un- 
aggravated  larcenies  of  small  amount.  Both  these  Reports 
were  the  fruit  of  great  consideration  and  discussion ;  and  we 
believe  that  much  benefit  in  the  diffusion  of  sound  informa- 
tion has  already  resulted  from  them. 

Your  Council  have  the  satisfaction  of  stating,  that  the 
income  of  the  Society  exceeds  its  present  expenditure.  We 
are  desirous  that,  in  conformity  with  the  approved  practice  of 
almost  all  other  Societies,  we  should  endeavour  to  obtain  as 
extensive  a  diffusion  as  possible  of  the  Reports  and  proceedings 
of  the  Society.  Having  considered  whether  we  should  establish 
a  separate  publication  for  this  purpose,  or  avail  ourselves  of 
any  existing  publication,  we  have  come  to  the  conclusion,  that 
it  would  be  both  cheaper  and  more  advantageous  in  the  first 
instance  to  avail  ourselves  of  an  existing  publication,  if  a 
suitable  one  could  be  found  willing  to  forward  the  views  of 
the  Society.     We  have  now  much  pleasure  in  announcing. 
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that  we  have  been  able  to  make  an  arrangement  with  the 
Publishers  of  the  Law  Keview  (which  has,  from  its  com- 
mencementy  promoted  objects  similar  to  those  of  the  Soci'ety), 
by  means  of  which  the  Reports  and  proceedings  of  the  Society 
will  be  regularly  published,  and  a  more  permanent  record  of 
the  proceedings  of  the  Society  may  be  obtained.  According 
to  this  arrangement,  the  members  of  the  Society  will  hence- 
forth be  presented  with  the  Law  Review,  commencing  with 
the  current  voliune  of  that  work.  Our  present  resources  have 
enabled  us  to  do  this.  But  the  larger  the  funds  are  which 
are  placed  at  our  disposal,  the  more  i^U  we  be  enabled,  by 
the  diffusion  of  sound  information,  to  promote  the  objects  of 
the  Society. 

Li  conclusion,  your  Council  think  that  the  present  position 
of  the  Society  is  a  subject  of  high  congratulation ;  that  its 
progress  has  been  as  rapid  as  the  most  sanguine  could  have 
reasonably  expected ;  that  its  members  may  hope  for  a  long 
and  useful  continuance  of  its  labours ;  and  that  the  Society 
has  already  effected  much  permanent  good,  and  has  laid  a 
broad  foundation  for  effecting  much  more.  We  wish  par- 
ticularly to  impress  on  the  Society,  that  this  must  mainly 
depend  on  the  accession  to  our  ranks  of  the  young.  They 
must  carry  out  what  we  only  are  able  to  project ;  and  to 
their  industry  and  energy  the  Council  look  chiefly  for  the 
labour  necessary  for  the  completion  of  all  great  and  useful 
undertakings. 

21.  Regent  Street,  June  17.  1846. 


General  Meeting,  April  8.  1846.  — John  Herbert  Koe,  Esq., 
Q.  C,  in  the  Chair. 

The  Minutes  of  the  last  Meeting  (the  25th  March  last)  were 
read  and  confirmed.  The  following  were  elected  as  corresponding 
•  Members :  Tristram  Kennedy,  Esq.,  Barrister,  Principal  of  the 
Dublin  Law  Institute,  Joseph  Napier,  Esq.,  Q.  C,  Dublin. 

The  following  Members  were  ballotted  for  and  elected:  the 
Earl  Grey,  and  Thomas  Henry  Farrer,  Esq.,  Barrister. 

The  Report  of  the  Committee  on  the  Law  of  Property  on  the 
following  reference:  "To  consider  the  Law  relating  to  Mort- 
gages," was  ordered  to  be  received. 
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The  Report  of  the  Committee  on  Crimuial  Law  on  the  fdAowing 
reference  was  presented:  ''Whether  nnaggravated  Larcenies  <^ 
small  amount  may  not  be  adyantageonsly  submitted  to  the  juris- 
diction of  the  Pettj  Sessions."  It  was  agreed  that  the  R^nni 
should  be  printed  and  further  considered  at  the  next  Meeting. 

The  following  reference  was  made  to  the  Conmiittee  on  Equity, 
"  To  consider  the  subject  of  Charitable  Trusts." 

Adjourned  till  Wednesday,  the  22nd  inst.,  at  eight  o'clock  in 
the  evening  precisely. 

Notice  for  Wedti€$dayy  the  22nd  inst. 

1.  The  Report  of  the  Committee  on  Criminal  Law  as  to  unag- 
gravated  Larcenies  will  be  further  considered. 

2.  The  Report  of  the  Committee  on  the  Law  of  Property  on  the 
following  reference  will  be  presented :  "  To  consider  of  the  pro- 
priety of  establishing  a  general  Register  of  Deeds  and  Instruments 
affecting  Real  Property." 

Genebal  Meeting^  April  22.  1846.  —  Mr.  Commissioner  Fok- 
BLANQUE,  in  the  Chair. 

The  Minutes  of  the  last  Meeting  (the  8th  inst.;  were  read  and 
confirmed.  The  following  Members  were  ballotted  for  and  elected, 
Thomas  Baring,  Esq.,  M.P.,  Raikes  Currie,  Esq.,  M.P.,  and  Wil- 
liam Bryden,  Esq.,  Parliamentary  Agent. 

The  Report  of  the  Committee  on  Criminal  Law  on  the  follow- 
ing reference :  "  Whether  nnaggravated  Larcenies  of  small  amount 
may  not  be  advantageously  submitted  to  the  jurisdiction  of  the 
Petty  Sessions,"  was  ordered  to  be  received. 

The  Report  of  the  Conmiittee  on  the  Law  of  Property  on  the 
following  reference  was  presented :  "  To  consider  of  the  propriety 
of  establishing  a  genertd  Register  of  Deeds  and  Instruments  af- 
fecting real  Property." 

It  was  agreed  that  the  Report  should  be  printed  and  further 
considered  at  the  next  Meeting. 

Adjourned  till  Wednesday,  the  6th  day  of  May  next,  at  eight 
o'clock  in  the  evening  precisely. 

Notice  for  Wednesday y  the  6th  of  May, 

The  Report  of  the  Committee  on  the  Law  of  Property  as  to  the 
establishment  of  a  general  Register  of  Deeds  and  Instruments,  will 
be  considered. 
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General  Meeting,  May  6.  1846. — Mr.  Sebjeant  lyOiXT  in 

the  Chair. 

The  Minutes  of  the  last  Meeting  (the  22d  of  April  last)  wen^ 
read  and  confirmed,  llie  following  Members  were  baUotted  for 
and  elected:  the  Marquess  of  Clanricarde,  K.P.,  John  Parker, 
Esq.,  M.P.,  William  Cotton,  Esq.,  Bank  Director,  and  Bichard 
Austwick  Westbrook,  Esq.,  Solicitor. 

The  Report  of  the  Committee  on  the  Law  of  Property  on  the 
following  reference  :  "  To  consider  of  the  propriety  of  establishing 
a  general  Register  of  Deeds  and  Instruments  affecting  Real  Pro- 
perty," was  ordered  to  be  received. 

Adjourned  till  Wednesday,  the  20th  inst.,  at  four  o'clock 
precisely. 

Notice  for  Wednesday y  the  20th  inst. 

The  Report  of  the  Conmiittee  on  the  Law  of  Property  on  the 
following  reference-  will  be  presented :  "  To  consider  whether  it 
be  possible  and  expedient  to  adapt  the  machinery  of  the  Public 
Funds  to  the  transfer  of  Real  Property." 

General  Meeting,  May  20.   1846.  —  Sm  John  StOddart, 
LL.D.,  in  the  chair. 

The  Minutes  of  the  last  Meeting  (the  6th  inst.)  were  read  and 
confirmed.  The  following  Members  were  ballotted  for  and  elected: 
the  Lord  Beaumont,  the  Lord  Advocate,  M.  P.,  (the  Right  Hon. 
Duncan  Macneil,)  Captain  Dawson,  R.E.,  and  James  Moncreiff, 
Esq.,  Advocate. 

It  was  agreed  that  a  public  meeting  should  be  held  at  the  rooms 
of  the  Society  on  Saturday  the  6th  of  June  next,  at  three  o'clock, 
and  that  the  President,  Lord  Brougham,  should  be  invited  to  take 
the  chair. 

The  Second  Report  of  the  Committee  on  the  Law  of  Property 
on  the  following  reference  was  presented :  "  To  consider  of  the 
propriety  of  establishing  a  general  Register  of  Deeds  and  Instru- 
ments affecting  Real  Property,  and  for  this  purpose  to  adapt  the 
machinery  similar  to  that  of  the  public  funds  for  the  transfer  of 
Real  Property.** 

It  was  agreed  that  the  Report  should  be  printed  and  further 
considered  at  the  next  Meeting. 

Adjourned  till  Wednesday,  the  3d  of  June,  at  half-past  four 
o'clock  precisely. 
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Notice  for  Wednesday^  the  Zd  of  June. 
The  Second  Report  of  the  Committee  on  the  Law  of  Property 
as  to  a  general  register  of  Deeds  and  Instruments  will  be  further 
considered. 

Gekekal  Meeting,  June  3.  1846. — Mr.  Commissioneb  Fane 
in  the  Chair. 

The  Minutes  of  the  last  Meeting  (the  20th  of  Maj  hist)  were 
read  and  confirmedi  The  Second  Report  of  the  Committee  on  the 
Law  of  Property  on  the  following  reference :  "  To  consider  of  the 
propriety  of  establishing  a  general  Register  of  Deeds  and  Instru- 
ments affecting  real  Property,"  was  ordered  to  be  received. 

The  following  reference  was  made  to  the  Committee  on  the  Law 
of  Property :  ''  To  consider  whether  in  connection  with  a  General 
Register  the  principle  of  Insurance  of  Titl^  might  not  be  in- 
troduced." 

Aoyoumed  till  Wednesday,  the  17th  inst. 

Notices  for  Wednesday^  the  17 th  inst. 

1.  The  Annual  Meeting  at  half-past  four  o'clock. 

2.  To  receive  the  Report  of  the  Council  as  to  the  state  and  pro- 
gress of  the  Society. 

3.  The  Accounts  of  the  Committee  of  Management. 

4.  To  elect  Officers  for  the  ensuing  year. 

Annual  Meeting,  June  17.  1846.  —  The  Right  Hon.  Lobd 
Brougham  in  the  Chair. 

The  Report'  of  the  Council  as  to  the  state  and  progress  of  the 
Society,  was  adopted,  and  ordered  to  be  printed  and  circulated 
among  the  Members. 

The  accounts  of  the  Committee  of  Management  were  presented 
and  approved  of.  The  following  officers  were  ballotted  for  and 
elected  for  the  ensuing  year : 

President, — Lord  Brougham. 
Vice  Presidents. 


The  Duke  of  Richmond,  K.  G. 
The  Duke  of  Cleveland,  K  G. 
The  Earl  of  Devon. 
The  Earl  of  Radnor. 
Lord  Ashburton. 


Lord  Cottenham. 
Lord  Campbell 
Rt.  Hon.  Stephen  Lushington, 
.     D.C.L. 


*  This  is  printed  ante,  pp.  446 — 451. 


William  Ewart^  Esq.,  M.P. 
Mr.  Commissioner  Fonblanque 
Mr.  Commis8i<mer  Fane. 

IVeasurer. 
James  Stewart,  Esq. 
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Committee  of  Management 


George  Spence,  Esq.,  Q.C. 
J.  Pitt  Taylor,  Esq. 

Mtm,  Seeretary. 
William  Viard,  Esq. 


The  followii^  Members  were  ballotted  for  and  elected :  Richard 
Cobden,  Esq.,  M.P.;  J.  A.  Majnard,  Esq.,  Barrister;  Nathaniel 
Hlbbert,  Esq.,  Barrister;  William  Kingdom,  Esq.;  Arthur  An- 
derson,  Esq.,  and  Gumey  Hoare,  Esq.,  as  representing  Bamett, 
Hoares,  and  Co.     Adjourned. 

The  next  Grenend  Meeting  will  be  held  on  Wednesday,  the  1st 
of  July  next,  at  half-past  four  o'clock  precisely. 

Notice, 
The  Report  of  the  Committee  on  the  Law  of  Property  on  the 
following  reference  will  be  presented :  •'  To  consider  whether  in 
connection  with  a  Greneral  Register  the  principle  of  Insurance  of 
Titles  might  not  be  introduced." 

GfHERAL  Meeting,  July  1.  1846.  —  Mr.  Commissiokeb  Fon- 
blanque in  the  Chair. 

The  ICnutes  of  the  last  Meeting  (the  Sd  of  June  last)  were  read 
and  confirmed.  The  following  Members  were  ballotted  for  and 
elected :  John  Pemberton  Heywood,  Esq. ;  Charles  Sturgeon,  Esq., 
Barrister;  the  Rev.  Edward  Muscutt;  George  Warde  Norman, 
Esq. ;  Mr.  Commissioner  Phillips,  and  Henry  Currie,  Esq.,  as  re- 
presenting Messrs.  Curries  and  Co. 

Mr.  James  Stewart  gave  notice  that  he  would  move  on  the  15th 
of  July  for  ''a  Special  Committee  to  consider  the  best  means  of 
extending  the  range  of  the  Society's  operations." 

The  Report  of  the  Committee  on  the  Law  of  Property  on  the 
following  reference  was  presented  :  *^  To  consider  whether  in  con* 
nection  with  a  General  Roister  the  principle  of  Insurance  of  Titles 
might  not  be  introduced."  It  was  agreed  that  the  Report  should 
be  further  considered  at  the  next  meeting. 

Notices  for  Wednesday^  the  1 5th  inst. 

Motion  for  "  a  Special  Committee"  as  above. 
The  Report  of  the  Committee  on  the  Law  of  Property  as  to  tJie 
Insurance  of  Titles  will  be  further  considered. 
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Gekeral  Mbeting,  July  15.  1846.  — Mr.  Commissioneb  Fon- 
BLANQUE  in  the  Chair. 

The  Minutes  of  the  last  Meeting  (the  1st  inst)  were  read  and 
confirmed.  The  following  Members  were  ballotted  for  and  elected : 
William  Marratt,  Esq.,  Solicitor  ;  Thomas  Metcalfe,  Esq.,  Solicitor ; 
John  Lewis  Prevost,  Esq. ;  John  Abel  Smith,  Esq.,  M.P. ;  Samuel 
Jones  Loyd,  Esq.,  as  representing  Messrs.  Jones,  Loyd,  and  Co. ; 
Bazett  David  Colvin,  Esq.,  and  the  Rev  Charlton  Lane,  M.  A. 

It  was  resolved,  that  a  Committee  be  appointed  to  consider  the 
best  means  of  extending  the  range  of  the  Society's  operations,  to 
consist  of  the  following  members:  the  Earl  of  Devon;  Lord 
Nugent ;  Mr.  Commissioner  Fonblanque ;  Mr.  Commissioner  Fane ; 
Mr.  Ewart,  M.P.;  the  Hon.  K  P.  Bouverie,  M.P.;  Mr.  Pitt 
Taylor;  Mr.  Symonds;  Mr.  Neale;  Mr.  Edward  Cooke;  Mr. 
Webster;  Mr.  Thomas  Parker;  Mr.  Wilson;  Mr.  Ashton  Yates; 
Mr.  Ligram  Travers ;  Mr.  Vizard ;  and  Mr.  James  Stewart 

The  Report  of  the  Committee  on  the  Law  of  Property,  on  the 
following  reference:  "To  consider  whether  in  connection  vrith  a 
Greneral  Register  the  principle  of  Insurance  of  Titles  might  not 
be  introduced,"  was  referred  back  to  the  Committee  to  consider 
whether  any  and  what  alterations  in  the  Law  were  necessary,  in 
order  to  carry  the  proposed  plan  into  eflfect. 

Acyoumed  till  Wednesday,  the  29th  inst.  at  half-past  four 
o'dodL  precisely. 


RESOLUTIONS  PASSED  AT  THE  PUBLIC  MEETING 
Held  on  the  6th  June,  1846. 

[We  have  only  room,  in  the  present  number,  for  the  Resolutions 
which  were  agreed  to  at  this  meeting.  We  think  we  are  not 
overstating  its  importance,  when  we  describe  it  as  forming  an  »ra 
in  the  history  of  the  law.  It  is  the  first  public  meeting  that  ever 
took  place  for  the  avowed  object  of  improving  the  law.  The 
noblemen  and  gentlemen  who  moved  the  resolutions  are  almost  all 
known  to  the  public  either  as  political  leaders  of  their  respective 
parties,  or  of  eminence  in  the  legal  profession,  and  the  whole 
assembly  established  the  fact  of  the  union  of  many  eminent  per- 
sons to  obtain  the  objects  of  the  Society.     This  meeting  also  clearly 
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demonstrates  that  the  reform  of  the  law  maj  be  promoted  as 
a  questicoi  untainted  by  party  considerations ;  and  the  part  taken 
in  it  by  the  legal  profession  wipes  off  the  stain  which  was  supposed 
to  rest  on  it  of  an  indifference  approaching  to  hostility  to  this  great 
cause.] 


At  a  Piltblic  Meeting  held  at  the  Rooms  of  this  Society  on  the 
6th  of  June,  1846,  IiORd  Bbougham  in  the  Chair, 

1.  It  was  proposed  by  Lord  Monteagle,  seconded  by  Mr.  Serjeant 
D'Oyly,  and  carried  unanimously,  "  That  the  well-considered  and 
practical  amendment  of  the  law  is  of  the  utmost  importance  to  all 
classes  of  the  community,  and  that  this  object  may  be  advantage- 
ously promoted  by  a  Society  composed  of  members  of  all  classes  of 
the  legal  profession,  and  other  persons  not  belonging  to  that  pro- 
fession desirous  of  .co-operating  with  them.'' 

2.  It  was  proposed  by  the  Marquis  of  Clanricarde,  K.P.,  seconded 
by  Lord  Beaumont,  and  carried  unanimously,  *'  That  the  transfer 
of  real  property  is  greatly  impeded  by  the  existing  system  of 
conveyancing,  and  that  the  market  value  of  land  is  thus  kept  down 
below  its  just  price." 

3.  It  was  proposed  by  Mr.  Bethell,  Q.C.,  seconded  by  Mr.  Spence, 
Q.C.,  and  carried  unanimously,  *'  That  the  proceedings  of  the  Court 
of  Chancery  require  great  and  extensive  amendment." 

4.  It  was  proposed  by  Mr.  Commissioner  Fane,  seconded  by 
Mr.  James  Stewart,  and  carried  unanimously,  "  That  the  law  of 
debtor  and  creditor  occasions  great  dissatisfaction  throughout  the 
trading  and  other  branches  of  the  community,  inasmuch  that  it  is 
neither  sufficiently  considerate  towards  the  honest  debtor,  nor 
sufficiently  stringent  towards  the  dishonest  debtor." 

5.  It  was  proposed  by  the  Duke  of  Richmond,  K.G.,  seconded  by 
the  Marquis  of  Normanby,  and  carried  unanimously,  "  That  great 
as  are  the  amendments  which  have  been  recently  effected  in  the 
Criminal  Law,  much  yet  remains  to  be  done  both  with  respect  to 
punishment  and  procedure,  more  especially  as  regards  the  system 
of  secondary  punishments  and  the  treatment  of  juvenile  offenders, 
and  the  due  preparation  of  a  Criminal  Code  or  Digest." 

6.  It  was  proposed  by  the  Earl  of  Radnor,  seconded  by  Mr.  Ewart, 
M.P.,  and  carried  unanimously,  "That  the  existing  system  of 
framing  Public  Acts  of  Parliament  is  deficient  in  clearness  and 
uniformity  of  language,  and  that  it  is  desirable  that  some  measure 
should  be  adopted  to  insure  these  manifest  advantages  to  the  Houses 
of  Parliament,  the  Courts  of  Justice,  and  the  public  at  large." 
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7.  It  was  proposed  by  Mr.  Hume,  M,P.,  seconded  by  Mr.  Duck- 
worth, and  carried  unanimously,  ''That  in  an  especial  manner 
some  improvement  in  the  course  of  legislative  procedure  is  required 
for  transacting  the  private  and  local  business  of  the  country  in 
Parliament  in  a  manner  satisfactory  to  all  parties  and  consistent 
with  the  undoubted  privileges  of  Parliament. 

8.  It  was  proposed  by  'Mix,  Starkie,  Q.C.,  seconded  by  the  Duke 
of  Richmond,  E.G.,  and  carried  unanimously, ''  That  the  thanks  of 
this  Meeting  are  due  to  Lord  Brougham,  for  his  ablQ  and  impartial 
conduct  in  the  Chair.** 
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L    POINTS  IN  COMMON  LAW. 

.  Patent.  Previous  Publication.  2.  Patent.  Hint  of  Design  from  Servant. 
3.  Mercantile  Contract.  Cargo.  Freight.  4.  Reward  for  Apprehension 
of  Criminal.  5.  Contract  Dependent  Agreements.  6.  False  Represent 
tation.  Scienter.  7.  Sheriff.  8.  Lien  of  Solicitor.  Duress  of  Goods.  9. 
Compromise  of  Prosecution  when  good  Consideration.  10.  Action  for 
Monej  extorted.  11.  Public  Company.  Liability  of  Shareholders.  12. 
Corporation,  what  Acts  it  may  do  without  Seal.  13^15.  Pleading, 
Practice  and  Costs. 


1.  Stead  v.  Williams.    7  Mann,  k  Granger,  818. 

Bateni  —  Originality  —  PreviouM  PublieaHon  unknowH  to  PuUnitt, 

A  patentee  must  be  the  original  inventor  of  his  design :  but  if 
the  subject  has  previously  formed  part  of  the  public  stock  of  infor- 
mation, the  claim  of  originality  is  defeated.  The  inventor's  ignorance 
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of  a  previous  discoverj  or  publication  of  the  same  invention  will 
not  avail  him  in  support  of  his  patent,  nor  deprive  the  communily 
of  their  right  to  the  free  use  of  such  information  as  thej  had  ac- 
quired before  the  plaintiff  took  out  his  patent.  *'If  a  machine 
(says  Lord  Ljndhurst)  is  published  in  a  book,  distinctly  and  clearly 
described,  corresponding  with  the  description  in  the  specification 
of  the  patent,  though  it  has  never  been  worked,  is  not  that  an 
answer  to  the  patent?  It  is  continually  the  practice  on  trials 
for  patents  to  read  out  of  printed  books,  without  reference  to  any- 
thing that  has  been  done."^  In  the  present  case  Mr.  Stead 
brought  an  action  for  the  infringement  of  a  patent  for  an 
invention  for  ''  making  or  paving  public  streets  and  highways,  &c 
with  timber  or  wooden  blocks."  The  defendants  pleaded  that  the 
plaintiff  was  not  the  first  and  true  inventor ;  and  produced  in 
evidence  a  scientific  work  containing  a  letter,  which  gave  a  descrip- 
tion of  a  mode  of  paving  with  wooden  blocks,  on  a  plan  not  sub- 
stantially differing  from  the  plaintiff's  specification.  In  summing 
up  the  evidence  with  respect  to  this  plea,  the  learned  judge  told 
the  jury,  that  if  they  thought  the  patentee  had  borrowed  his  in- 
vention directly  from  the  publication  which  had  been  proved,  he 
could  not  be  deemed  the  first  inventor ;  also,  that  if  the  matter 
had  been  so  far  communicated  to  the  public  as  to  have  become  a 
part  of  the  public  stock  of  information,  and  he  had  thus  obtained 
his  knowledge  indirectly  from  the  publication,  he  could  not  be  con- 
sidered as  the  first  inventor.  The  jury  found  a  verdict  for  the 
plaintiff;  but,  on  an  application  by  the  defendants  for  a  new  trial, 
it  was  contended,  that  the  learned  judge,  in  his  summing  up,  had 
not  presented  the  whole  case  to  the  jury :  and  it  was  argued,  that  if 
the  invention  had  been  publicly  made  known  in  England,  although 
it  had  never  come  to  the  knowledge  of  the  patentee,  still  he  could 
not  be  considered  the  inventor.  It  was  also  urged,  that  if  the  in- 
vention had  already  been  communicated  to  the  public,  it  would  be 
unreasonable  that  they  should  lose  the  benefit  of  it,  or  be  restricted 
from  the  use  of  it,  by  a  patent  taken  out  by  one  whose  claim  could 
only  be  supported  on  the  ground  of  his  ignorance  of  that  which 
tad  already  been  communicated  to  the  rest  of  the  world.  Tindal 
C.  J,  "  On  a  full  consideration  of  the  subject,  we  have  come  to 
the  conclusion,  that  the  view  taken  by  the  defendants'  counsel  is 
substantially  correct :  for  we  think,  if  the  invention  has  already 
been  made  public  in  England  by  a  description  contained  in  a  work, 
whether  written  or  printed,  which  has  been  publicly  circulated,  the 

»  Per  Lord  Lyndhurst,  1  Wcbst.  Pat.  Ca.  7i8. 
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patentee  is  not  the  first  and  true  inyentor,  whether  he  has  himself 
borrowed  his  invention  from  such  publication  or  not ;  becmuae,  we 
think,  the  puUie  cannot  be  precluded  from  the  right  ti  using  such 
information  as  thej  were  possessed  of  at  the  time  of  the  patent 
granted.  The  application  of  this  principle  must  depend  upon  the 
particular  circumstances  which  are  brought  to  bear  on  each  par* 
ticular  case.  The  existence  of  a  single  copy  of  a  work,  though 
printed,  brought  from  a  depository  where  it  has  long  been  kept  in 
a  state  of  obscurity,  would  afford  a  very  different  inference  from 
the  production  of  an  encyclopaedia,  or  other  woric  in  general  circu« 
lation.  The  question  will  be,  whether,  upon  the  whole  evidence, 
there  had  been  such  a  publication  as  to  make  the  description  a  part 
of  the  public  stock  of  information.  We  think,  therefore,  that,  as 
this  question  has  not  been  submitted  to  the  jury,  there  ought  to  be 
a  new  triaL"  * 

2.  Allen  t.  Rawsok.    1  Common  Bench  Rep.  551. 

PaUni  —  OrigimaBiy  —  Hint  of  Dttign  fnm  Servami. 

One  point  ^in  this  case  (which  was  an  action  for  the  infringe • 
ment  of  a  patent),  raised  the  question  how  far  a  discovery  made 
by  a  person  employed  by  the  patentee  in  working  out  his  experi- 
ments, and  communicated  to  him  by  the  discoverer,  can  be  incor* 
porated  into  the  invention,  so  as  to  give  the  patentee  the  rights  of 
an  original  inventor  over  the  whole  subject  of  the  patent.  The 
patent,  which  the  plaintiff  had  purchased  of  Williams,  the 
patentee,  related  to  improvements  in  the  manufacture  of  cloth  by 
felting ;  and  the  originality  of  the  invention  being  impeached,  on 
account  of  Williams's  adoption  of  some  suggestions  made  by  one 
Shaw,  a  person  in  his  employ,  the  learned  Judge  (Mr.  Justice 
Erie)  thus  expounded  the  law  to  the  jury  at  the  trial :  —  "I  take 
the  law  to  be,  that  if  a  person  has  discovered  an  improved  princi- 
ple, and  employs  engineers,  or  agents,  or  other  persons,  to  assist 
him  in  carrying  out  that  principle,  and  they,  in  the  course  of  the 
experiments  arising  from  that  employment,  make  valuable  disco- 
veries accessory  to  the  main  principle,  and  tending  to  carry  that 

^  In  Woodtn  t.  Field,  Coram  V.  C.  £.,  June  1846,  a  special  injunction  had 
been  obtained  by  the  plaintiff  to  restrain  the  defendant,  a  ftirrier  and  Teterinary 
surgeon,  from  making  or  Tending  a  species  of  indented  horse-shoe,  which  was 
described  by  the  plaintiff's  specification  as  designed  to  ob? iate  the  slipperiness  of 
the  wooden  pavement.  The  defendant  afterwards  succeeded  in  dissolving  the 
injunction  upon  an  affidavit,  stating,  that  an  exactly  similar  contrivance  was 
described  in  a  work  published  200  years  ago  on  fiuriery. 
VOL.  ir.  H  H 
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oiit  in  a  better  manner,  such  improvements  are  the  property  of  Uie 
inventor  of  the  original  improved  principle,  and  may  be  embodied 
in  his  patent-:  and  if  so  embodied,  the  patent  is  not  avoided  by 
evidence  that  the  agent  or  servant  made  the  suggestions  of  that 
subordinate  improvement  of  the  primary  and  improved  prindple*'' 
The  jnry  found  a  verdict  for  the  plaintiff.  A  similar  doctrine,- 
regarding  a  patent  for  easy  reclining  chairs,  was  propounded  by 
Mr.  Baron  Alderson,  in  Minter  v.  Wells  \  in  these  terms : —  "  If 
Sutton  suggested  the  principle  to  Mnter,  then  he  would  be  the 
inventor  :  if,  on  the  other  hand,  Minter  suggested  the  principle  to 
Sutton,  and  Sutton  was  assisting  him,  then  Minter  would  be  the 
first  and  true  inventor,  and  Sutton  would  be  a  machine,  so  toi 
speak,  which  Muter  uses  for  the  purpose  of  enabling  him  to  cariy 
his  original  conception  into  effect'^  And  in  the  argument  of  the 
case  before  us,  Mr.  Justice  Maule  made  a  corresponding  remai^ 
that  it  would  be  very  dangerous  to  employ  any  workman  in  mat- 
ters of  this  sort,  if  the  inventor  were  precluded  from  adopting  any 
slight  and  subordinate  improvement  suggested  by  him.  The  final 
judgment  of  the  Court  accorded  with  these  opinions.  Tindal  C.  J. 
'^  It  would  be  difficult  to  define  how  far  the  suggestions  of  a  work- 
man employed  in  the  construction  of  a  machine  are  to  be  conBi<* 
dered  as  distinct  inventions  by  him,  so  as  to  avoid  a  patent  incor- 
porating them,  taken  out  by  his  employer.  Each  case  must  depend 
upon  its  own  merits.  But  when  we  see  that  the  principle  and 
object  of  the  invention  are  complete  without  it,  I  think  it  is  too 
much  that  the  suggestion  of  a  workman  employed  in  the  course  of 
the  experiment^  of  something  calculated  more  easily  to  carry  into 
effect  the  conceptions  of  the  inventor,  should  render  the  whole 
patent  void."  Maule  J.  "I  think  that  if  the  jury  in  this*case 
had  come  to  a  different  conclusion,  they  would  have  done  wrong. 
As  well  might  the  man  who  first  suggested  the  sliding  tubes  assert 
himself  to  have  been  the  inventor  of  an  essential  part  of  th« 
telescope." 

8.  Lewis  v.  Marshall.    7  Mann.  &  Gr.  729. 

Mercantile  Contract  ^■■' Cargo — Freight. 

The  principal  question  in  this  case  related  to  the  meaning  of  the 
words  "  cargo"  and  <<  freight."  A  ship-broker  engaged  with  the 
owners  of  the  Stratheden  to  have  a  full  cargo  for  the  ship,  the 
rates  of  freight  for  which  would  average  forty  shillings  per  ton, 

.  .    M   Webster's  P.  C.  132. 
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and  at  least  nine  cabin  pasaengers,  whose  passage-money  should 
arerage  ISL  The  oabin  passengers  were  obtained,  but  the  average 
rate  of  the  freight  for  the  good$  pot  on  board  by  the  broker 
anumnted  to  only  thirty-two  shillings  per  ton.  He  shipped,  how- 
erer,  several  steerage  passengers  for  the  voyage,  and  the  amount 
c£  thdr  net  passage-money,  when  added  to  the  freight  of  the  cargo 
prop^y  so  called,  brought  up  the  average  freight  of  the  ship  to 
more  than  forty  shillings  per  ton.  The  broker  contended  for  the 
right  to  treat  the  steerage  passengers  as  cargo,  and  their  passage- 
money  as  part  of  the  stipulated  fireight  The  action  was  brought 
against  the  broker  for  a  breach  of  his  guanmtee,  in  not  procuring 

eight  at  forty  shillings  per  ton  for  a  full  cargo  of  good$ :  and  at 
the  trial  the  learned  Chief  Justice  of  the  C.  P.  told  the  jury  that 
in  his  opinion  the  broker  had  undertaken  to  procure  a  full  cargo 
of  goods  properly  so  called,  which  should  average  a  freight  of  forty 
shillings  per  ton.  The  jury,  nevertheless,  found  a  verdict  for  the 
defendant.    Amotion  for  a  new  trial  was  then  made.    Tindal, 

•  J.  —  **  The  contract  itself^  as  it  appears  to  us,  speaks  with  much 
plainness  and  precinon.  The  words  cargo  and  freight  do,  prim& 
faeie^  and  in  their  natural  and  ordinary  meaning,  refer  to  goods 
only ;  and  where  in  the  same  document  occur  the  words  '^  cabin 
passengers,"  and  ^*  passage-money,"  and  a  contract  is  made  between 
the  same  parties  as  to  such  latter  mentioned  subject  matter,  the 
inference  is  almost  irresistible,  that  the  former  words  were  not  in- 
tended, within  the  meaning  of  the  contracting  parties,  to  comprise 
passengers  or  passage-money  of  any  description ;  the  parties  shew- 
ing themselves  capable  of  making  a  contract  as  to  passengers  by 
their  proper  and  specific  name."  Bule  absolute  for  entering  a  ver- 
dict for  the  plaintiff  for  such  sum  as  shall  be  ascertained  between 
the  parties  under  the  agreement. 

4.  LocKHABT  V.  Babnard.    14  Mecs.  &  W.  353. 

Reward  for  Apprehennon  of  Criminal '-^  Pleading, 

In  1843,  a  parcel  containing  bank  notes  and  bills  of  exchange, 
was  directed  to  Sir  Charles  Price  and  Co.,  bankers,  in  the  city  of 
London,  and  was  forwarded  from  Bedford  to  London  by  coach. 
The  parcel  having  been  lost,  the  bankers  issued  a  handbill  de- 
scribing the  loss,  and  concluding  with  these  words:  "Whoever 
will  give  such  information  as  will  lead  to  the  immediate  recovery 
of  the  above  parcel,  with  iU  contents  safe,  if  lostj  or  the  early 
apprehension  of  the  guilty  parties,  if  stolen,  shall  receive  the  above 
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reward  (100/.)*  Measures  are  taken  for  discovery  if  the  alMyvc. 
notes  or  bills  are  attempted  to  be  fraudulently  circulated."  In 
May,  1844,  one  Richards,  who  was  afterwards  convicted  of  the 
robbery,  came  to  the  plaintiff's  shop  and  tendered  a  101!.  bank  note 
in  payment  for  goods.  Richards  was  desired  to  write  his  name  on 
the  note;  and  having  done  so,  he  received  the  change.  After 
making  inquiries  respecting  the  address  given  by  Richards  on  the 
note,  the  plaintiff  suspected  it  to  be  a  forgery,  and  made  known 
his  suspicions  to  one  Cheshire,  who  thereupon  stated  that  he  and 
others  had  also  given  change  for  bank  notes  to  Richards.  The 
robbery  having  come  to  the  knowledge  of  the  plaintiff  and 
Cheshire,  they  mentioned  the  matter  to  several  neighbours,  and 
in  the  course  of  conversation,  the  plaintiff  proposed  to  go  for  a 
constable ;  but  a  groom  named  Robinson  said  he  had  better  go^ 
and  he  accordingly  fetched  a  constable,  who,  by  means  of  the 
information  then  communicated  to  him,  discovered  and  apprehended 
Richards.  The  plaintiff,  however,  was  the  only  person  who  could 
identify  Richards  as  having  any  of  the  stolen  notes  in  his  pos- 
session ;  and  upon  the  plaintiff's  evidence  Richards  was  convicted, 
and  sentenced  to  transportation.  Under  these  circumstances  two 
points  were  taken  by  the  defendant  at  the  trial:  1st,  that  the 
plaintiff's  communication  to  Cheshire  gave  the  plaintiff  no  title  to 
the  reward,  the  information  not  having  been  given  either  to  the 
party  offering  the  reward,  or  to  his  agent,  or  to  any  person  l^ally 
authorised  to  apprehend  the  prisoner;  and  secondly,  that  the 
information  was  given^to  the  constable  by  the  plaintiff  and  Cheshire 
jointly,  so  that  Cheshire  ought  to  have  been  a  co-plaintiff.  These 
issues  were  left  to  the  jury  under  the  direction  of  the  learned 
Judge.  The  jury  found  for  the  plaintiff  on  the  first  issue;  and 
upon  the  second  issue  they  found  that  the  information  which  was 
given  by  Robinson  to  the  constable,  and  which  led  to  the  appre- 
hension of  the  criminal,  was  the  joint  information  of  the  plaintiff 
and  Cheshire.  On  the  second  issue,  therefore,  the  verdict  was 
entered  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  himself  on  that  issue  also.  The  motion 
was  accordingly  made.  Pollock,  C.  B.  "  Here  the  plaintiff  com- 
municates certain  information  to  Cheshire,  who,  in  return,  makes 
a  communication  to  the  plaintiff;  and  then,  deeming  their  joint 
knowledge  sufficiently  important  to  call  for  further  inquiry,  they 
jointly  communicate  it  to  Robinson  and  others :  and  he  (Robinson), 
as  the  Agent  of  both,  communicates  it  to  a  constable.  I  therefore 
think  that  the  finding  of  the  jury,  that  the  information  which  led 
to  the  detection  of  the  felon,  was  given,  not  by  Lockhart  alone, 
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but  by  bim  jointlj  with  Cheshire,  and  the  entry  of  the  verdict 
upon  that  finding,  were  perfectly  right."    Rule  refused. 

5.  Atkinson  v.  Smith.    14  Mees.  &  W.  695. 

Contract  —  Dependent  Agreements, 

In  November,  1844,  the  defendant,  by  his  agent,  requested  the 
plaintiff  to  sell  to  the  defendant  some  Cheviot  fleeces ;  and  at  the 
same  time  agreed  to  sell  to  the  plaintiffs  some  coarse  woollens 
called  noih.  The  following  note  was  exchanged  between  the 
parties  :  *' Bought  of  Atkinson  and  Co.,  about  30  packs  of  Cheviot 
fleeces,  ewes  and  hogs,  and  agreed  to  take  the  undermentioned 
noils :  also  agreed  to  draw  for  250/.  on  account,  at  three  months." 
Some  of  the  fleeces  were  supplied  by  the  plaintiffs,  and  the  defendant 
delivered  part  of  the  noils,  but  on  their  rising  in  price,  he  refused 
to  deliver  the  remainder.  In  this  state  of  things  the  plaintiffs 
brought  an  action  of  assumpsit  for  the  breach  of  contract ;  and  at 
the  trial  the  defendant  contended  that  the  contract  was  one  and 
indivisible,  so  that  the  delivery  or  tender  of  all  the  fleeces  was  a 
condition  precedent,  which  the  plaintiffs  ought  to  have  averred 
and  proved.  The  learned  Judge,  being  of  this  opinion,  directed 
a  nonsuit,  which  was  afterwards  confirmed  by  the  full  Court. 
Ald^rson,  B.  '*  Surely  it  is  all  one  contract.  The  one  sale  is  the 
consideration  for  the  other.  The  plaintiffs  should  have  declared 
on  a  contract  that,  in  consideration  that  they  would  sell  wool,  the 
defendant  would  deliver  noils  by  way  of  part  payment,  and  give 
a  cheque  for  250/.  for  the  residue."  Parke,  B.  "The  plaintiffs 
say,  we  will  sell  you  wool  at  such  a  price,  provided  you  will  sell 
us  noils  at  such  a  price.  They  are  not  independent  contracts,  but 
the  whole  is  one  entire  contract ;  and  if  the  plaintiffs  do  not  supply 
the  fieeces,  the  defendant  is^  not  bound  to  supply  the  noils.  £ven 
if  the  word  take  means  to  take  by  way  of  purchase,  the  result  is 
the  same :  one  stipulation  being  dependent  on  the  other." 

6.  Ormrod  v.  Heath.     14  Mees.  &  W.  651. 

Fahe  Representation  —  Scienter. 

A  party  who  upon  the  sale  of  goods,  makes  a  simple  represent- 
ation, stands  in  a  very  different  position  from  one  who  gives  a 
warranty.  Whatever  a  party  warrants,  he  is  bound  to  make  good 
to  the  letter  of  the  warranty,  whether  the  quality  warranted  be 
material  or  not ;  it  is  only  necessary  for  the  buyer  to  shew  that 
the  article  is  not  according  to  the  warranty :  whereas  if  an  article 
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be  sold  bj  deseriptkm  mereljy  and  the  Irajer  afterwards  fccovers 
a  latent  defect^  he  must  go  further,  allege  the  sdemiery  and  diew 
that  the  description  was  false  ¥nthm  the  knowledge  of  tiie  seller. 
Hence  if  the  seUer  has  good  reason  to  believe  his  representatioo 
to  be  true,  or  no  cause  to  suspect  it  to  be  false,  he  incurs  no 
liability  bj  his  representation.  The  scienter  is  always  the  gist  of 
an  action  for  a  fidse  representation ;  so  that  if  a  party  bona  fide 
bdievesy  tiiong^  he  does  not  knaw^  the  troth  of  the  representation 
which  he  makes,  an  action  does  not  lie.  In  order  to  rendera  falae 
representation  actionable,  it  most  be  fraodnkntly  made.  There- 
fore, in  a  sale  of  goods  by  sample,  the  seller,  in  the  id)Qeiice  of 
warranty  or  fraod,  is  not  liable  for  an  onknown  defect  in  the  goods 
sold.  The  foregoing  principles  receiye  foil  confirmation  from  the 
case  now  onder  review.  The  plaintiff  ^was  a  cott^m  spinner  who 
had  bought,  through  a  broker,  several  bales  of  cotton  frmn  the 
defendants,  who  were  merchants  at  liverpooL  The  osual  method 
of  buying  cotton  is  throogh  brokers,  who  exhibit  samples  by  which 
they  sell:  an  inspection  of  the  bulk  is  never  practised.  The 
samples  are  drawn  from  a  slit  in  the  bale ;  and  when  any  part  of 
the  bale  proves  to  be  of  a  qnality  inferior  to  that  found  at  the  slit, 
it  is  said  to  be  &lsely  packed,  and  is  deemed  onmerchantable. 
•The  buyer's  broker,  in  (»rder  to  test  the  cotton,  usually  dravrs 
samples  by  his  own  people  from  the  bale,  and  in  the  present  case 
he  thus  discovered,  by  the  re-drawn  samples^  that  several  <^  the 
bales  purchased  by  the  plaintiff  were  fidsely  packed.  The  defend- 
ants  w^e  the  consignees,  and  it  was  proved  that  the  cotton  came 
direct  to  their  warehoTise  from  the  ship's  side.  Upon  this  evidence 
the  learned  Judge  told  the  jury,  that  unless  they  could  see  grounds 
for  inferring  that  the  defendants  or  their  brokers  were  acquainted 
with  the  fraud  in  the  packing,  or  had  acted  in  the  translACtion  with 
bad  faith,  or  with  some  fraudulent  purpose,  the  defendants  were 
entitled  to  a  verdict.  The  jury  accordingly  gave  a  verdict  for  the 
defendants.  A  bill  of  exceptions  to  the  learned  Judge's  direction 
having  been  tendered  by  the  plaintiff,  a  writ  of  error  was  brought, 
but,  after  full  argument,  in  which  all  the  authorities  were  reviewed, 
the  Court  of  Exchequer  Chamber  decided  that  the  learned  Judge's 
direction  to  the  jury  was  correct.  Tindal,  C.  J.  "  The  rule  which 
is  to  be  derived  from  all  the  cases  appears  to  us  to  be,  that  where, 
upon  the  sale  of  goods,  the  purchaser  is  satisfied  without  requiring 
a  warranty  (which  is  a  matter  for  his  own  consideration),  he  can- 
not recover  upon  a  mere  representation  of  the  quality  by  the  seller, 
unless  he  can  shew  that  the  representation  was  bottomed  in  fraud. 
If  indeed  the  representation  was  false  to  the  knowledge  of  the 
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partj  nuking  i%  tbia  would  in  general  be  conduaive  evidence  of 
fraud;  bu^  if  the  representation  was  honestly  made^  and  believed 
at  the  time  to.be  true  by  the  par^  making  it^  though  not  true  in 
point  of  fact»  we  think  this  does  not  amount  to  fraud  in  law,  but 
that  the  rule  of  caveat  exemptor  applies^  and  the  representation 
itself  does  not  futnish  any  ground  of  action.  And  although  the 
cases^  may,  in  appearance,  raise  some  difference  as  to  the  effect  of 
a  lalse  assertion  or  representation  oi  tide  in  tjie  seller,  it  will  be 
found  on  examination,  that  in  each  of  those  cases  there  was  either 
an  assertion  of  tiUe  embodied  in  the  contract,  or  a  representation 
pf  title  which  was  false  to  the  knowledge  of  the  seller."  .  .  • 
**The  exception  must  be  disallowed,  and  the  judgment  of  ^e 
Court  of  Exchequer  affirmed." 

7.  Clifton  v.  Hoopsr  and  Another.    6  Q.  B.  468. 

Sheriffs-  Omiuion  to  Arrett  *^  Action  for  Breach  cfDui^  where  no 
Pecuniary  Damage, 

'  The  i^ntiff  in  this  action  had  obtained  a  judgment  in  the 
Court  of  Queen's  Bench  against  one  Began,  and  sued  out  a  eo.  Mk 
directed  to  the  defendants,  the  sheriffs  of  Middlesex,  to  levy  the 
amount.  The  defendants  delayed  the  execution  of  the  writ,  and 
in  the  mean  time  Began  obtained  protection  from  arrest  under  the 
5  and  6  Vict.  c.  116.  s.  1.,  and  the  defendants  made  a  return  of 
non  est  inventus.  Began's  petition  was  afterwards  diamiissed,  and 
he  was  then  arrested  on  an  alias  ca.  sa.,  and  subsequently,  on  his 
petitioning  the  Insolvent  Debtors'  Court,  he  was  discharged  with- 
out the  plaintiff  having  received  any  satisfaction  for  his  debt.  At 
the  trial  the  jury  found  that  the  sheriff  was  in  dd'ault,  but  that 
the  plaintiff  had  sustained  no  damage.  A  motion  was  afterwards 
made  for  a  rule  to  enter  a  verdict  for  plaintiff  for  the  full  amount 
xyf  the  judgment  debt,  or  for  nominal  damages.  Lord  Denman, 
C.  J.  *^  As  the  finding  of  the  jury  was  that  the  sheriff  did  not  do 
his  duty,  the  rule  must  be  absolute  for  nominal  damages.  When 
the  clear  right  of  a  party  is  invaded  in  consequence  of  another's 
lH*each  of  duty,  he  must  be  entitled  to  an  action  against  that  party 
for  some  amount  There  is  no  authority  to  the  omtrary.  Williams 
V.  Mostyn  (4  M.  and  W.  145.)  is  expressly  to  the  point,  if  vfliat 
is  said  there  be  applied  to  the  case  where  the  debtor  might  b^ 
arrested,  but  is  not.    The  Court  of  Exchequer  said  there,  that  if 

•  Budd  V.  Fairmaner,  8  Bing.  52.  Parkinson  ▼.  Lee,  2  East,  313.  Taylor  ▼, 
-Ashlon,  11  Mees.  and  W.  418. 
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a  debtor  is  arrested  on  final  process,  and  escapes,  i&ere  is  a  cause 
of  action,  though  no  pecnniary  damage  be  shewn :  the  oreditor  has 
a  right  to  have  the  body  in  gaol ;  and  the  escape  of  the  debtor,  for 
ever  so  short  a  time,  is  necessarilj  a  damage  to  him,  and  the  action 
for  an  escape  lies.  But  as  to  the  amount  of  damages,  the  plaintiff 
in  snch  a  case  cannot  say  that  he  has  lost  the  whole  debt.  He  has 
lost  the  body  of  the  debtor,  but  it  must  still  be  >  question  what 
that  loss  amounts  to ;  and  that  will  be  only  so  much  as  the  jury 
think  the  detention  would  have  been  worth.  Then,  if  no  real  loss 
has  been  sustained,  the  case  becomes  like  Marzetti  ▼•  TViUiams 
(1.  B  and  Ad.  415.) ;  the  action  lies  for  some  damages,  though  not 
for  any  particular  amount'' 

8.  Wakefield  t.  Newborn  and  Others.    6.  Q.  B.  276. 

LUn  of  SdUdtor,  —  Mortgage  —  Aetionfor  Money  extorted^-'  Dyreu  of  GooiU. 

The  principal  point  decided  in  this  action  was  as  to  the  lien  of 
solicitors.  The  plaintiff  was  a  mortgagor  of  certain  property,  and 
the  defendants  were  the  mortgagee's  solicitors,  to  whom  the  mort- 
gagee had  handed  over  the  titie  deeds.  The  property  was  afi^- 
wards  reconveyed  to  plaintiff  on  payment  of  the  principal  and 
interest,  but  the  defendants  refused  to  deliver  up  to  plaintiff  the 
titie  deeds,  unless  he  would  also  pay  their  bill  of  costs.  The  plain- 
tiff paid  the  costs,  but  under  protest,  and  brought  an  acticm  of 
assumpsit  to  recover  the  amount  A  verdict  was  taken  for  the 
whole  amount,  but  defendants  afterwards  moved  for  a  mmsuit 
Part  of  the  costs  were  in  respect  of  the  conveyance,  but  the  rest 
arose  exclusively  from  the  relation  of  the  mortgagee  to  the  defend- 
ants as  clients  and  solicitors.  Lord  Denman,  C.  J.  "  We  are  of 
opinion  that  the  defendants  were  clearly  wrong  in  withholding  the 
deeds  till  the  latter  sum  was  paid :  for  it  i4>pears  from  Hollis  v. 
Claridge  (4  Taunt  807.X  and  is  the  known  practice,  that  a  mort- 
gagee cannot,  by  handing  over  deeds  to  his  attorney,  create  a  new 
lien  against  the  mortgagor  in  respect  of  a  debt  of  his  own. 
'  It  was  also  held^that "  money  extorted  by  duress  of  the  plaintiff's 
goods,  and  paid  by  the  plaintiff,  under  protest,  may  be  recovered 
in  an  action  for  money  had  and  received." 

It  was  objected  in  this  case  that  there  was  a  want  of  privi^ 
between  the  plnntiff  and  defendants.  Lord  Denman,  C.  J.  "  The 
privity  in  the  original  transaction  was  indeed  between  the  defend- 
ants and  their  client:  hot,  when  the  defendants  compelled  the 
plaintiff  to  part  with  money  in  order  to  regain  possession  of  his 
rights,  the  law  created  a  privity  between  them,  and  implied  a 
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promise  to  repay  what  the  defendants  should  ^>pear  to  have  im- 
properlj  obtained." 


9.  Eeib  v.  Leeman  and  Another  6  Q.  B. 

Compromise  of  ProseemiioHf  whem  good  Consideratumfor  a  Contract 

The  plaintiff  in  this  action  recovered  a  judgment  in  the  court  of 
Queen's  Bench  against  6.E.  for  a  debt,  and  sued  out  &Ji.fa.  A., 
ihe  sheriff's  officer,  entered  the  dwelling-house  of  G.  K  and  made 
a  seizure,  when  he  was  forcibly  ejected  by  G.  E.  and  others,  who 
shnt  the  outer  door  against  him  and  detained  the  goods  so  seized 
until  A.  succeeded  in  re-entering  and  retaking  them.  Plaintiff 
preferred  an  indictment  against  G.  E.  and  the  others  for  riotously 
assembling  to  disturb  the  peace,  and  for  assaulting  A.  and  his 
fi^wers.  The  indictment  was  found,  and  stood  for  triaL  When 
the  indictment  was  about  to  be  ^ed,  in  consideration  that  the 
proflecntor  (the  now  plaintiff),  at  the  request  of  defendants,  would 
not  proceed  further  in  the  indictment,  and  the  sheriff  would,  with 
the  consent  of  the  plaintiff  and  at  the  request  of  the  defendants, 
withdraw  from  the  'possession  of  the  goods  under  the  execution 
against  G.  K,  the  defendants  undertook  and  promised  to  pay  to 
plaintiff,  on  or  before  a  day  then  named,  the  balance  of  the  prin- 
cipal money  and  costs  then  remaining  unsatisfied  in  the  original 
cause,  and  the  balance  of  costs  incurred  in  and  about  the  execution 
of  the  Ji.  fa*  Plaintiff  accordingly  obtained  the  leave  of  the  Court 
to  abandon  the  indictment,  and  the  parties  were  acquitted,  and  the 
execution  was  also  withdrawn.  The  defendants  failing  to  pay  the 
balance  of  principal  money  and  costs  according  to  their  promise, 
the  plaintiff  brought  this  action  of  assumpsit  to  recover  the 
amount.  The  defendants  in  one  of  their  pleas  set  out  the  indict- 
ment, and  the  substance  of  the  plea  was,  that  the  parties  indicted 
being  charged  with  riot  and  assault,  assault  on  a  sheriff's  officer  in 
the  execution  of  his  duty,  assaults  upon  persons  then  acting  in  aid 
of  a  peace  officer  in  the  due  execution  of  his  duty,  with  intent  to 
resist  the  i^prehension  of  the  then  defendants  for  an  offence  for 
which  they  were  liable  to  be  apprehended,  &c,  the  consideration 
for  the  supposed  promise  was  and  is  illegal,  and  such  supposed 
proinise  was  and  is  wholly  null  and  void.  Lord  Denman,  C.  J. 
*'  We  shall  probably  be  safe  in  laying  it  down  that  the  law  will 
permit  a  compromise  of  all  offences,  though  made  the  subject  of  a 
criminal  prosecution,  for  which  offences  the  injured  party  might 
sue  and  recover  damages  in  an  action.  It  is  often  the  only  manner 
in  which  he  can  obtain  redress.    But,  if  the  offence  is  of  a  public 
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tiature,  no  agreement  can  be  valid  that  is  founded  oi^  the  con* 
sideration  of  stifling  a  prosecution  for  it.  In  the  present  instajiocv 
the  offence  is  not  confined  to  personal  injury,  but  is  accompanied 
with  riot  and  obstruction  of  a  public  officer  in  the  execution  of  his 
duty.  These  are  matters  of  public  concern,  and  therefore  not 
legally  the  subject  of  a  compromise.  The  approbation  of  the 
judge  (whether  necessary  or  not)  may  properly  be  adLed  on  all 
occasions  where  an  indictment  is  compromised  on  the  trial ;  plainly 
it  cannot  make  that  legal  which  the  law  condemns.  But^  accord- 
ing to  this  record,  the  obtaining  it  was  not  made  a  condition  of 
the  promise,  nor  was  it  in  fact  attained  till  after  the  agreement 
made.  So  much  was  said  in  argument  for  the  purpose  of  rajiaiiig 
a  doubt  whether  the  plaintiff  was  prosecutor  of  Uie  indietmait) 
and  had  bound  himself  to  any  thing  inconsistent  with  his  pubUc 
duty  in .  withdrawing  the  prosecution  and  forbearing  to  adduce 
evidence  in  support  of  the  indictment,  that  we  ought  not  to  paa^ 
it  over  entirely.  The  language  of  the  declaration  and  of  the  plea, 
however,  requires  only  to  be  read  to  shew  that  there  is  no  real 
doubt  on  the  point.  We  think  the  agreement  invalid,  as  founded 
on  an  illegal  consideration,  and  that  the  defendants  are  entitled  to 
judgment." 

10.    GrOODALL  V.  L0WNDE8][6  Q.  B.  464. 
Action  for  Money  extorted  —  Principal  and  Agent  -—  Compromising  Indictment* 

An  order  was  made  at  Quarter  Sessions  against  the  plaintiff  for 
payment  of  the  maintenance  of  his  illegitimate  child.  The  pay- 
ment being  refused  by  plaintiff,  the  guardians  of  the  union  pre- 
ferred an  indictment  against  him  at  the  Quarter  Sessions  for  a 
Tnisdemeanour  in  disobeying  the  order,  and  the  grand  jury  found  a 
true  bill.  The  plaintiff  removed  the  indictment  into  the  Ck>nrt  of 
Q.  B.  by  certiorari;  but,  before  the  time  for  trial,  lie,  by  his 
attorney,  compromised  the  matter  with  the  guardians,  and  pud  to 
the  clerk  of  the  board  a  sum  for  maintenancei,  together  with  the 
costs.  It  afterwards  appeared  that  the  order  made  at  Quarter 
Sessions  was  invalid  through  informality,  and  thereupon  the 
plaintiff  brought  the  present  action  of  assumpsit  against  defend- 
tint,  the  clerk  to  the  guardians,  to  recover  the  whole  amount  paid. 
The  defendant  had  merely  acted  as  clerk  to  the  guardians,  and 
there  was  no  duress,  the  plaintiff  having  voluntfoily  sent  his 
attorney  to  make  the  compromise.  Lord  Denman,  C.J.  **In 
this  case  the  amount  levied  certainly  seems  to  have  been  excessive; 
but  we  think  that  the  plaintiff  could  not  recover  it  back.     No 
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-proceeding  of  the  defendant's  appears,  beyond  preferring  the  in- 
dictment. The  facts  do  not  prove  extortion  by  duress,  nor  warrant 
an  action  against  him  for  money  had  and  received.  And  if  the 
transaction  was  wrong,  the  parties  are  in  pari  delicto,  and  one  of 
them  cannot,  after  voluntarily  paying  his  money,  repent  and  then 
sue  the  other." 

11.  Lake  v.  Duke  op  Argyll  6  Q.  B.  477. 

Pvblic  Company  —  Ltabilify  of  Shartholdert. 

Certain  persons  met  together  with  the  view  of  forming  an 
emigration  society,  and  at  their  request  the  Duke  of  Argyll  con- 
sented to  be  their  president.  He  attended  one  of  the  subsequent 
meetings,  when  he  acted  as  president,  and  signed  the  resolutions 
agreed  on  at  such  meeting,  one  of  which  directed  the  proceedings 
to  be  printed.  Papers  in  which  he  was  announced  to  the  public 
as  the  president  of  the  society  were  regularly  sent  to  him,  but  he 
afterwards  withdrew  from  the  society,  and  the  company  was  never 
completely  formed.  The  plaintiff,  who  printed  the  prospectuses, 
pamphlets,  &c.,  brought  an  action  of  assumpsit  against  the  duke 
for  goods  sold  and  delivered,  work  and  labour,  &c.,  and  obtained  a 
verdict.  A  motion  was  afterwards  made  for  a  rule  for  a  nonsuit 
or  a  new  trial.  It  was,  however,  refused  by  the  Court.  Lord 
Denman,  C.  J.  "  It  did  not  appear  that  the  company  had  ever 
been  formed  according  to  its  intended  constitution.  But  it  may 
be  proper  to  distinguish  between  acts  done  by  the  company  in 
execution  of  their  project,  and  acts  done  by  those  who  hold  meet- 
ings preliminary  to  the  erection  of  that  company.  In  the  former 
character,  the  tradesman  may  be  bound  to  shew  that  it  was  so 
created  according  to  the  announced  terms :  he  might  have  no  right 
to  separate  the  statement,  in  a  prospectus  or  any  similar  publica- 
tion, that,  the  defendant  meant  to  be  a  member,  from  the  accom- 
panying statement  that  no  company  was  to  exist  till  a  certain 
capital  was  raised,  or  a  certain  amount  paid,  or  any  other  con- 
dition precedent  complied  with.  But,  when  persons  meet  to  pre- 
pare the  measures  necessary  for  calling  the  society  into  existence, 
attendance  on  such  meeting  and  concurrence  in  such  measures 
may  be  strong  evidence  that  any  individual  there  present,  and 
taking  part  in  the  proceedings,  held  himself  out  as  a  paymaster  to 
all  who  executed  their  orders ;  and,  though  not  liable  as  a  member 
or  a  shareholder,  yet  his  declared  intention  to  become  the  president 
or  a  member  in  whatever  event,  or  to  take  a  share  under  any  con- 
ditions, may  be  material  evidence  to  shew  that  he  authorized  con- 
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tracts  with  those  whose  services  were  required  hy  what  maj  be 
called  the  CiHistitaent  body.  In  this  case  the  work  done  bj  the 
plaintiff  was  obviously  necessary  for  their  purposes.  Part  of  it 
was  ordered  in  the  defendant's  presence,  by  a  resolution  read  by 
the  defendant  from  the  chair.  The  proof  was  not  conclusive :  Uie 
plaintiff  might  have  been  informed,  or  he  might  have  believed 
from  circumstances,  that  others  were  to  pay  him,  and  that  the 
duke  was  merely  giving  his  name  and  presence  to  forward  the 
general  objects,  without  taking  any  part  in  employing  him.  The 
circumstances  which  might  fairly  have  led  to  this  inference  were 
fully  commented  upon  in  summing  up.  But  we  cannot  say  that 
the  jury  have  done  wrong  in  thinking  that  they  did  not  absolutely 
outweigh  the  defendant's  conduct  in  the  particulars  above  men- 
tioned." 

Kegina  v.  Match,  &c.  op  Stamford.    6  Q.  B.  433. 

Corporation  —  WTuit  Ads  it  may  do  witkoui  SeaJ —  Quashing  Mandamms, 

Prior  and  up  to  the  passing  of  the  Statue  5  &  6  W.  IV.  c  76. 
the  offices  of  town  clerk,  clerk  of  the  peace,  and  dei^  to  the  justices 
of  the  borough  of  Stamford,  were  held  by  J.  Torkington :  after 
the  passing  of  the  statute  he  was  re-appointed  town  clerk,  but  s.  102 
of  the  Act  rendered  it  illegal  for  him  to  be  re-appointed  clerk  to  the 
justices.  A  resolution  was  entered  on  the  minutes  of  the  town 
council,  that  a  salary  of  100/.  a  year  should  be  allowed ;  his  salary 
as  town  clerk  and  clerk  of  the  peace  being  before  only  4L  a-year ; 
And  this  resolution  was  agreed  to  by  the  town  council,  in  conse- 
quence of  the  loss  which  Torkington  had  sustained  in  being  de- 
prived of  his  office  of  clerk  to  the  justices,  and  other  profits  under 
the  corporation,  which  he  had  enjoyed  before  the  passing  of  the 
statute ;  but  no  agreement  under  seal  was  entered  into.  Torkington 
received  his  salary  for  five  years,  and  then  claimed  compensation 
for  the  loss  of  salary,  fees,  and  emoluments  of  the  office  of  clerk  to 
the  justices ;  but  the  claim  was  refused.  After  cause  shewn,  a  writ 
of  mandamus  was  issued,  directed  to  the  Mayor,  Aldermen,  and 
Burgesses,  commanding  them  to  assess  the  compensation,  and 
secure  the  amount  by  a  bond.  The  return  stated  that  the  increase 
of  salary  was  agreed  upon  and  expressly  accepted  by  Torkington 
as  an  absolute  pecuniary  compensation  for  the  loss  of  his  office  of 
clerk  to  the  justices,  and  for  all  other  losses  which  he  had  incurred 
or  might  incur  by  the  operation  of  the  statute.  The  return  was 
traversed,  and  issue  joined  thereon,  and  on  the  trial  the  jury  were 
of  opinion  that  there  was  a  parol  agreement.    It  was  held  by  the 


Paints  in  Common  Law.  473 

Court  of  Qaeen's  Bench,  that  the  agreement  could  not  bind  with- 
out being  sealed.  An  application  was  made  to  quash  the  manda- 
mas,  on  the  ground  that  the  prosecutor  had  deceived  the  Court 
when  the  mandamus  was  obtained.  Lord  Denman,  C.  J.  ''  I  think 
we  have  no  right  to  quash  the  writ  on  that  ground.  No  case  is 
cited  in  which  the  Ck)urt  has  quashed  a  mandamus  on  grounds 
which  might  have  been  shewn  against  making  the  rule  for  a  man- 
damus absolute." 

13.  Needham>.  Fraseb.    3  Dowl.  &  Lowndes,  190. 

Pttading  —  AdmiitUm  on  the  Face  of  the  Record, 

This  was  an  action  on  the  case  against  the  defendant  for  not  at- 
tending as  a  witness  at  nisi  prius,  in  pursuance  of  a  subpoena.  The 
declaration  stated,  that  the  plaintiff  brought  his  former  action  and 
issued  a  subpoena  ad  testificandum  to  the  defendant,  and  tendered 
to  him  a  reasonable  sum  of  money  for  his  expenses ;  that  the  action 
came  on  for  trial;  that  plaintiff  had  a  good  cause  of  action;  that 
defendant  was  able  to  attend,  and  that  his  evidence  was  material  for 
the  plaintiff;  that  defendant  made  default,  and  plaintiff  was  oblig 
to  withdraw  the  record.  The  defendant  pleaded  not  guiltj ;  and, 
secondly,  that  plaintiff  could  have  proceeded  to  trial  without  the 
testimony  of  defendant.  In  this  state  of  the  record,  the  defendant 
tendered  evidence  for  the  purpose  of  shewing  that  plaintiff  had  not 
a  good  cause  of  action  in  the  original  suit.  Lord  Denman,  how- 
ever, rejected  this  evidence,  because  the  defendant  had  not  tra- 
versed the  allegations  in  the  declaration  that  the  plaintiff  had  a  good 
cause  of  action,  and  that  defendant*s  evidence  was  material.  Those 
allegations  were  therefore  admitted  by  the  pleas  to  be  correct,  and 
consequently  the  defendant  had  estopped  himself  firom  giving  the 
evidence  in  question.  And  of  this  opinion  was  the  Court  of 
Common  Pleas,  after  hearing  arguments  upon  a  motion  for  a  new 
trial 

14.  Slanet  y.  Sidney.    3  Dowl.  &  Lowndes,  260. 

Practice  —  Interpleader  Act, 

Sidney  and  Co.  had  agreed  to  purchase  from  the  plaintiff  certain 
chests  of  tea,  the  warrants  for  which  were  made  out  in  the  plain- 
tiff's name.  Before  Sidney  and  Co,  had  paid  for  the  tea,  they 
were  served  with  a  notice  by  A.  and  Co.  that  the  tea  warrants  be- 
longed to  them,  and  were  required  not  to  pay  the  price  to  the 
plaintiff.    Two  actions  were  then  commenced :  the  present  plain- 
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tiff  sued  Sidney  and  Co.  in  default  for  the  price  of  the  tea ;  and  A. 
and  Co.  sued  Sidney  and  Co.  in  trover  for  the  cpnyeraon  of  the 
warrants.  Sidney  and  Co.  being  prepared  to  pay  the  money  into 
Court,  applied  to  the  Court  of  Exchequer  for  an  order  of  inter- 
pleader. ParkCy  B.  '^Here  the  parties  cannot  interplead;  foac 
they  do  not  claim  the  same  thing :  the  one  seeks  to  have  the  bene- 
fit of  a  contract,  and  the  other  the  subject  matter  of  it.  The  plain- 
tiff in  this  action  claims  the  price  agreed  to  be  paid^  which  may  be 
ten  times  the  value  of  the  goods ;  while  the  plaintiffs  in  the  other 
action  only  claim  their  real  valne.,  A  person  may  make  an  im- 
prudent bargain,  and  agree  to  pay  lOOL  for  what  is  not  really  worth 
201,**  Alderson,  B.  '^  The  interpleader  act  was  intended  as  a 
substitute  for  the  old  mode  of  obtaining  relief  by  bill  in  equity. 
Now  it  is  perfectly  clear,  that  in  a  case  like  this,  there  could  have 
been  no  interpleader  in  equity." 

15.  Perkins  v.  Adcock.    3  Dowl.  &  Lowndes,  270. 

Practice  —  Security  for  Cott*. 

In  this  case  it  was  shewn  to  the  Court  that  the  action  was 
brought  to  recover  a  debt  of  8/.  11*.  4cf. ;  that  the  plaintiff  was  in 
insolvent  circumstances,  and  had  assigned  nil  his  property,  includ- 
ing the  debt  in  question,  to  two  of  his  creditors  in  trust  for  his 
creditors  generally ;  and  that  the  plaintiff  was  consequently  sueing 
solely  for  the  benefit  of  the  assignees.  The  Court  of  Exchequer 
granted  a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should 
not  give  security  for  costs.  Cause  having  been  shewn,  the  Court 
made  the  rule  absolute.  Pollock,  C.  B.  "  When  a  bankrupt  or 
insolvent  sues,  not  for  his  own  benefit  but  for  that  of  his  assignees, 
he  may  be  required  to  give  security  for  costs.  In  this  case  the 
real  plaintiffs  are  the  assignees  of  this  portion  of  the  plaintiff^s 
property,  in  trust  for  the  general  body  of  creditors."  Rule  absolute. 
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IL  POINTS  IN  EQUITY. 

J,  2,  3.  Trustee.  Breach  of  Trust.  Measure  of  Liability  for  Misin vestment. 
4,  5, 6.  Evidence.  Discovery.  Confidential  Communication.  7.  Conversion. 
Devisee  and  Executor.  8.  Voluntary  Settlement  of  Wife*s  EsUte.  9. 
Award.  Interview  with  Arbitrator,  la  Legacy.  Discbarge.  Husband 
and  Wife*  11.  Fkrtoership.  Diasdutioii.  IS.  Discovery.  13,14.  Practice 
and  Pleading. 

1.  Shepherd  v.  Mouls.    4  Hare,  500. 

TrwUt  —  Brtach  of  Trust. 

The  liabilities  of  trustees  for  the  loss  or  misapplieation  of  trust 
funds  are  so  frequently  brought  under  discussion  in  Courts  of 
Equity,  that  it  is  important  to  call  attention  to  any  discrepancy 
which  may  be  observed  in  the  decisions  to  which  this  subject  gives 
occasion.  In  Watts  v.  Girdlestone '  Lord  Langdale,  M.  B.,  delivered 
his  opinion,  that  where  trustees  are  directed  to  invest  trust-money 
in  Government  or  real  securities,  and  they  do  neither,  they  are 
answerable,  at  the  option  of  the  cestui  que  trust,  either  for  the 
money  which  was  to  be  invested,  or  for  so  much  Bank  3^  per 
cent.  Ck>n6ols  as  might  have  been  purchased  with  the  money  at  the 
time  when  the  investment  ought  to  have  taken  place ;  and  in  Ames 
V.  Parkinson'  his  lordship  adopted  the  same  principle.  Lord 
Gifford,  M.  R.,  also,  in  Hockley  v.  Bantock^  expressed  a  similar 
t)pinion.  Sir  John  Leach;  however,. in  the  case  of  Marsh  v.  Hun- 
ter^, took  a  different  view  of  the  subject ;  and  held  that  the  cestui 
que  trust  in  such  a  case  were  only  entitled  to  choose  between  the 
money  and  interest,  or  the  money  and  the  actual  profit  which  the 
trustee  had  acquired  from  the  use  of  it  Marsh  v.  Hunter  was  not 
cited  before  Lord  Gifibrd.  In  the  case  before  us  all  the  previous 
decisions  were  referred  to,  and  the  Vice  Chancellor  TV^igram  con- 
curred with  Sir  John  Leach.  The  trustees  having. been  directed 
by  the  will  to  invest  the  residue  of  the  testator's  personalty  in  Go- 
vernment or  real  securities,  they  made  no  investment,  but  permitted 
one  of  the  trustees  to  retdn  the  fund  in  his  hands  at  4/.  per  cent, 
interest.  The  plaintiffs  (the  cestui  que  trust)  contended  that  the 
defendants  should  be  charged  with  such  an  application  of  the  trust- 
funds  4i8  would  have  been  most  beneficial  to  the  cestui. que  trust. 
The  Vice  Chancellor  Wigram.  "  The  only  question  I  have  to  con- 
sider is,  whether  the  trustees  are  to  be  charged  with  the  amount  of 
the  monies  which  they  have  received,  with  interest,  or  whether  the 

*  6  Beav.   18S.  *  »  7  Beav.  379. 

•  1   Riisa.  141.  *  6  Madd.  295. 
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parties  entitled  to  the  fund  have  a  right  to  charge  them  with  the 
amount  of  stock  which  they  might  have  purchased  witii  the  trust* 
monies,  at  the  time  when  such  monies  were  in  their  ha&ds  for  in- 
vestment.   Where  trustees  are  hound  hy  the  terms  of  their  trust 
to  invest  the  money  in  the  public  funds,  and,  instead  of  doing  so^ 
retain  the  money  in  their  hands,  the  cestui  que  trust  may  elect  to 
charge  them,  either  with  the  amount  of  the  money,  or  with  the 
amount  of  the  stock  which  they  might  have  purchased  with  the 
money«     K  the  trustees  are  not  bound  to  invest  the  money  in  the 
funds,  or  in  any  specific  security ;  but,  by  the  terms  of  the  trust, 
have  a  discretion  to  invest  it  in  various  ways,  and,  instead  of  doing 
so,  they  retain  it  in  their  hands ;  and  the  cestui  que  trust  insist  on 
charging  the  trustees  with  the  value  of  some  particular  security 
that  might  have  been  obtained,  there  is  much  more  difficulty  in 
dealing  with  the  claim.    The  discretion  given  to  the  trustees  to 
select  an  investment  among  several  securities,  makes  it  impossible 
to  ascertain  the  amount  of  the  loss  (if  any)  which  has  arisen  to  the 
trust-fund  from  the  omission  to  invest,  except,  perhaps,  in  the  pos- 
sible case  (which  has  not  occurred  here)  of  a  particular  security 
having  been  offered  to  the  trustees  in  conformity  with  the  terms  of 
the  trust  Suppose  the  trustees  were  directed  to  invest  monies  either 
in  the  funds,  or  in  the  purchase  of  lands ;  there  would,  at  a  subse- 
quent time,  be  no  better  reason  for  saying  that  the  trustees  ought 
to  have  made  the  investment  in  the  funds,  than  that  they  ought  to 
have  purchased  the  land.  ......  In  this  case  I  see  no  greater 

reason  for  saying  that  the  trustees  were  bound  to  invest  the  trust- 
monies  on  Grovernment  security,  unless  a  real  security  had  pre- 
sented itself,  than  for  saying  that  they  were  bound  to  invest  the 
monies  in  real  estate,  unless  a  security  in  stock  had  been  offered  at 
a  given  price.  The  breach  of  trust  is  in  having  made  no  proper 
investment,  not  in  having  omitted  to  choose  the  one  rather  than 

the  other. My  own  strong  impression  for  the  reasons 

which  I  have  stated,  is  in  favour  of  the  view  taken  in  Marsh  v. 
Hunter.     I  cannot  see  upon  what  principle  the  Court  is  to  charge 
the  trustees  with  an  accidental  improvement  in  value  of  one  of 
several  securities,  where  they  are  not  bound,  in  the  execution  of 
the  trust,  to  select  that  particular  security  rather  than  another. 
......  The  case  is  very  different  from  that  of  giving  the  cestui 

que  trust  the  option  of  electing  between  the  interest  and  the  profit 
which  a  trustee  may  have  made.  In  one  case  the  Court  pursues 
the  actual  consequences  of  the  breach  of  trust ;  in  the  other,  by 
going  beyond  the  recovery  of  the  trust-monies  and  interest,  the 
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Coart  most  proceed  on  grounds  purely  hypotheticaL     I  must  fol- 
low the  authority  of  Marsh  v.  Hunter." 

2.  Hynes  v.  Redikgton.     1  Jones  &  Latonche,  589. 

TrMiUe  —  Measure  of  Liability  fir  MiMvtttmemL 

This  case  deserves  notice  on  account  of  its  having  called  forth 
the  censure  of  Lord  Chancellor  Sugden  upon  the  severe  measure 
of  justice  which  Courts  of  Equity  are  in  the  habit  of  inflicting 
upon  trustees  in  cases  like  Shepherd  v.  Mouls  and  others,  to  which 
reference  is  made  in  the  preceding  note  of  that  case.  An  executor 
inveisted  a  sum  of  trust  money  in  the  purchase  of  Bank  of  Ireland 
stock,  which  subsequently  fell  very  much  in  value.  The  difference 
between  its  market  value^  as  calculated  at  the  price  of  the  day 
when  purchased,  and  its  market  value  at  the  price  of  the  day  (in 
1826)  when  it  was  transferred  to  the  credit  of  the  cause,  was  678^ 
K  the  money  had  been  invested  in  Gk)vemment  3^  per  cents,  the 
loss  would  have  been  much  less.  It  was  contended  for  the  execu- 
tor that  he  ought  not  to  be  charged  with  a  greater  loss  than  if  he 
had  invested  the  assets jn  Grovemment  3^  per  cent,  stock :  and 
further,  that  the  difference  between  the  amount  of  the  lossjncurred 
by  investment  in  Bank  stock  and  the  amount  of  the  loss  which 
would  have  ensued  from  an  investment  at  that  time  in  Gk)vem- 
ment  5  per  cent,  and  4  per  cent,  stock  was  the  true  measure  of  the 
liability  incurred. 

Lord  Chancellor  Sugden.  "I  regret  to  say  that  the  general 
leaning  of  the  Court  is  to  deal  with  great  harshness  with  execu- 
tors. Not  only  does  it  make  them  responsible  for  loss  incurred 
by  the  commission  of  a  mistake,  but  frequently  it  has  given  a 
greater  benefit  to  the  persons  beneficially  entitled  than  they  could 
have  obtained  in  any  other  way.  This  is,  I  think,  a  very  ungra- 
cious demand,  and  one  that  would  be  likely  to  deter  executors  from 
accepting  so  necessary  an  office  :  but  I  do  not  think  it  possible  for 
me  to  relieve  this  executor  from  the  consequence  of  his  act ;  he  is 
properly  chargeable  with  the  loss  occasioned  by  the  investment 
wlHch  he  has  made.  ...  It  was  said  for  the  executor  that  it 
never  has  been  decided  that  an  executor  is  responsible  for  the  pur* 
chase  of  bank  stock,  and  I  am  not  certain  that  the  naked  point  has 
ever  been  ruled  ;  but  it  is  clearly  within  the  principle  of  the  deci- 
sions. On  the  part  of  the  executor  another  point  was  made ;  and 
I  must  again  say  that  Courts  have  not  administered  a  proper  mea- 
sure of  equity  towards  executory  while  they  have  enforced  the 
Btrongest  equity  against  them.    It  was  sdd^  that  as  it  was  the  duty 
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pf  the  execalor  to  invest  the  assets  ia  GrayerameBt  3^  per  eent. 
stock,  and  as  his  representative  is  now  charged  with  the  loss  of  the 
money  invested  in  the  Bank  stock,  not  because  the  executor  mis- 
applied it,  but  because  he  made  a  mistake  in  point  of  law,  all  that 
he  is  to  be  charged  with  is  the  loss  which  has  been  sustained  by 
reason  of  the  mistake  in  not  investing  in  the  d^  per  cents.  J£ 
there  be  no  precedent  for  such  an  order,  I  will  make  one.  I  shall 
endeavour  to  administer  what  I  eonceive  to  be  the  true  equities  of 
tiie  parties,  And,  as  I  must  enforce  a  very  harsh  obligation,  I 
shall  fi^  the  executor  with  the  loss^  but  not  with  mflre  than  was 
actually  sustained  by  his  mistake ;  and  therefore  X  shall  charge 
him  only  with  as  much  as  was  the  loss  in  1826,  occasioned  by  his 
having  bought  Bank  instead  of  Govemmeat  3^  per  cent,  stock. 
That  I  know  is  equity,  and  I  believe  that  it  is  not  against  the  rule 
of  the  Court.  It  is,  I  believe^  ^e  firat  case  upon  the  question ; 
but  I  do  no^  hesitate  to  take  upon  myself  the  responsibility  of  the 
decision." 

8.  OsALi^Eir  V.  Shipf^uc.    4  Hare,  55S. 

'trustee  -r  Brtaek  of  TnuL 

The  defendant  received  300(.  upon  trust  to  invest  that  ^m  in 
the  funds.  He,  on  the  same  day,  deposited  the  money  in  the  bank 
of  Ridge  H  Os  of  Chichester,  an  old*established  house^  with  which 
he  had  long  kept  a  banking  account  for  himself  ^  aad  he  at  the 
^ine  time  in^itnioted  them  to  invest  the  money  for  the  purposes  of 
the  trust.  The  chief  clerk  of  the  bank  at  the  same  time  lednced 
the  instriiictioas  to  writing.  The  instructions  were  miskuct  by  the 
bankers,  and  they,  without  investing  the  money,  <Nr  making  any 
eommunieation  to  the  defendant  on  the  sutyecl^  carr^  the  amount 
to  his  private  account.  The  defendant,  relyii^  on  the  attention 
of  the  bankers  to  his  directions,  made  no  enquiry  about  the  matter, 
and  did  not  discover  their  omisai(m  to  make  the  investment  until 
^e  bankruptcy  of  the  bankers^  after  the  lapse  of  five  months  from 
the  time  when  the  money  was  paid  to  the  defen^mt  and  deposited 
in  the  bank.  The  bill  was  filed  to  recover  the  money  from  the 
trustee.  Against  the  defendant  the  chief  argument  rested  upon 
his  having  neglected,  for  five  months^  to  make  enquiry  whether 
the  monej  had  been  invested ;  and  the  Vice-chancellor  Wigram 
held  that  the  trust  fund  having  been  paid  into  the  defendant's 
hands,  he  oould  discharge  himself  only  by  shewing  its  due  apfdica- 
tion ;  and  that  the  period  of  five  months  having  elapsed  after  the 
deposit  of  the  money,  without  investment  and  without  enquiry  by 
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the  defeadftBty  ke  was  aasw^rable  for  the  loss  which  had  been  sus- 
taiaed. 


4.  Steelr  v.  Stkwabt.     13  Sim.  533. 

Evidgnct  —  DiMcovtry-^  Coi^dential  CommunicadUms, 

In  Courts  of  Equity  H  becomea  a  freqseat  questioii  whether  or 
not  the  communications  which  have  passed  between  a  defendant 
and  his  solicitor,  or  between  the  sc^citor  and  third  parties,  are 
privileged  from  discovery.  In  Hughes  v.  Biddulph^,  the  Lord 
Chancellor  Lyndhurst  refused  to  order  the  production  by  a  defend- 
ant <tf  doenmenta  containing  confidential  communications  between 
y»  and  his  solicitor,  or  between  his  town  soKoitor  and  country 
solicitor,  made  in  their  relation  of  aoUeitora  and  client,  either 
daring  the  canse^  or  with  reference  to  it  before  its  commencement. 
In  the  present  ease  the  disputed  papers  contained  oommunications 
between  the  defendant's  solicitor  and  the  captain  of  a  ship,  whom 
the  solicitor  had  employed  to  go  to  Calcutta  to  collect  evidence  in 
support  of  an  action  at  law  i  and  the  communications  in  question 
passed  between  the  solicitor  and  the  capilain  while  the  latter  was 
so  employed ;  or,  as  the  answer  expressed  it,  while  ke  was  at  Cat- 
euttOf  meting,  bjf  the  direction  and  as  Ae  agent  of  tie  defendants 
solicitor,  in  procuring  evidence  in  support  of  tAe  action*  The 
answer  averred  also  that  the  papers  rdated  to  and  concerned  such 
evidence.  The  case  wa%  that  the  defendant  had  recovered  a  verw 
diet  against  the  plaintiff  upon  a  policy  of  insurance  on  a  ship 
which  was  so  damaged  during  her  voyage  to  India  that  she  was 
condemned  and  broken  up  at  Calcutta.  The  plaintiff  having  ob- 
tained a  rule  for  a  new  trial,  filed  a  bill  of  discovery  in  aid  of  his 
defence  to  the  action,  and  alleged  that  the  ship  was  not  sea-worthy 
when  the  poHey  was  efiected*  The  defendant  contended  that  the 
privilege  affecting  confidenlial  communications  wbs  not  confined 
to  the  soUcitor  in  a  suit,  but  e:(tended  to  the  clerk  of  the  soUcitoir, 
and  to  any  person  whom  the  solicitor  might  thinly  proper  to  ea^ 
ploy  or  depute  w  his  own  agent  in  the  matter. 

The  Yice  Chancellor  of  England*  ^  If  the  party  who  was  sent 
to  collect  the  evidence  had  been  a  clerk  of  the  defendant's  solici- 
tors, his  communications  would  have  been  privileged ;  and,  in  my 
opinion,  there  is  no  diffisrence,  in  principle,  whether  the  conmiimi- 
cations  are  made  by  the  clerk  to  a  solicitor  or  by  a  person  whom 
the  solicitor  has  employed  specially  as  his  agent  to  collect  evidence 

*  4   Russ.   190. 
X  X  2 


480  Selection  of  Adjudged  Points. 

on  behalf  of  the  client.  I  admit  that  this  is  an  extension  of  the 
rule ;  but  it  seems  to  me  that  the  principle  on  which  the  Lord 
Chancellor  acted  in  Hughes  v.  Biddulph  applies  to  the  present 
case :  and,  accordingly,  I  think  that  the  letters  which  were  written 
by  the  captain  of  the  ship  to  the  defendant  and  his  solicitors,  rela- 
tive to  the  evidence  which  the  captain  had  collected  in  support  of 
the  action,  are  privileged,  and  ought  not  to  be  produced." 

6.  Maden  v.  Veevees.    T  Beav.  489. 

Diseovay  —  Privileged  CommuHietUums, 

In  this  case  the  defendant  admitted  by  her  answers  that  she  had 
divers  documents  in  her  possession  relating  to  the  subject  of  suit, 
but  excused  the  production  on  the  ground  that  they  '^  related 
wholly  and  exclusively  to  the  dispute  between  the  defendant  and 
the  plaintiff  respecting  the  defendant's  title  to  the  estates,  heredit* 
aments,  and  premises  in  question,  and  had  been  respectively  pre- 
pared and  made  since  the  said  dispute  arose^  and  with  a  view  to, 
and  in  contemplation  and  prospect  of,  the  litigation  of  the  said  dis^ 
pute,  and  of  the  defendant's  defence  against  the  claim  of  the  said 
plaintiff.  Production  was  ordered.  Lord  Langdfde,  M.  R.  *'  If 
these  documents  were  cases  laid  before  counsel,  and  statements 
made  by  or  for  her  legal  advisers,  or  communications  between  her 
and  her  solicitor,  merely  in  the  relation  of  solicitor  and  client,  she 
would  be  entitled  to  protection ;  but  that  is  not  said,  and  the  answer 
does  not  bring  her  within  the  rule." 

6.  Kebr  v.  Gillespie.    7  Beav.  572. 

Diecovery  —  Privileged  Communieaiione, 

In  this  case  the  defendant  resisted  the  production  of  certain  cor- 
respondence which  had  taken  place  between  himself  and  his  agents 
in  Canada  since  the  filing  of  the  bill ;  and  alleged,  that  the  letters 
were  **  written  confidentially,  and  in  reference  to  the  defendant's 
defence  in  the  suit."  The  agents  were  not  solicitors  or  professional 
agents.  Lord  Langdale,  M.  R.,  ordered  the  production  of  the 
documents. 

7.  Ex  parte  Hawkins.    13  Sim.  569. 

CoHveraion  —  Devisee  and  Exeeuior, 

The  question  in  this  case  arose  out  of  the  London  Bridge  Ap- 
proaches Act,  which  contained  the  usual  clauses  enabling  the  City 
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to  take  such  lands  and  tenements  as  might  be  necessary  for  the 
purposes  of  the  act ;  and  authorising  the  payment  of  the  purchase- 
money  into  Court  in  certain  cases  of  disability  or  disputed  title. 
In  September,  1840,  Henry  Hawkins,  being  the  ovnier  of  a  house 
and  warehouse  in  Lad  Lane,  was  served  by  the  (Corporation  with 
notice  of  their  intention  to  take  his  premises  for  the  purposes  of 
the  act ;  and  he  was  thereby  required  to  give  up  possession  at  the 
end  of  six  months.  In  February,  1841,  the  city  surveyor  and  a 
surveyor  named  by  Hawkins  certified  the  value  of  the  premises  to 
be  1300/. ;  and  in  March  the  solicitor  of  Hawkins  sent  an  abstract 
of  the  title  to  the  property,  with  a  letter  requesting  an  early  settle- 
ment of  the  business,  on  account  of  the  precarious  health  of  Haw- 
kins. In  April,  1841,  before  any  further  progress  was  made  in  the 
proceedings,  Hawkins  died.  In  August,  1842,  the  money  was  paid 
into  Court ;  and  thereupon  a  question  arose  under  the  will  of  Haw- 
kins, whether  the  purchase  money,  as  between  his  devisees  and  his 
executors,  was  to  be  deemed  real  or  personal  estate.  It  was  con- 
tended for  the  devisee  that  the  notice  given  by  the  City  to  Hawkins 
did  not  amount  to  a  binding  contract  within  the  statute  of  frauds, 
and  that  the  1300/.  retained  the  character  of  real  estate.  The 
Vice  Chancellor  of  England.  "  In  this  case  the  Common  Council 
gave  notice  to  the  testator  in  his  lifetime  of  their  intention  to  take 
and  use  his  house  and  warehouse  in  Lad  Lane  for  the  purposes  of 
the  act  for  widening  the  approaches  to  London  Bridge ;  and  the 
matter  afterwards  proceeded  so  far,  that  the  money  was  paid  into 
Court.  Under  those  circumstances,  I  think  it  impossible  not  to 
say  that  the  nature  of  the  property  was  changed ;  that  is,  the  owner 
of  the  house  and  warehouse  became  the  owner  of  the  money,  which, 
subsequent  to  the  giving  of  the  notice,  was  certified  by  his  agent  and 
the  agent  of  the  Common  Council  to  be  the  value  of  the  property. 
The  effect  of  the  act  was  to  give  to  the  Common  Council  a  par- 
liamentary power  to  contract  for  the  tenements  required  for  the 
purposes  of  the  act ;  and  under  the  same  provision  they  had  power 
to  enter  upon  the  tenements  at  law,  a  much  stronger  power  than 
could  have  been  given  by  any  private  contract  between  them  and 
the  owners  of  the  tenements.  Therefore,  my  opinion  is,  that  Henry 
Hawkins,  at  the  time  of  his  death,  was  entitled  only  to  the  money 
to  be  paid  for  the  house  and  warehouse  in  Lad  Lane. ....  Declare 
that  the  money  is  part  of  the  personal  estate  of  the  testator  Henry 
Hawkins." 
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8.   COTTERZXL  v.  HOMER.      13  SilD.  506. 
Sacoftite  27  Eiizahttk,  c  4.  ^  Fthmiwy  Seitlemmt  ^  Wife*  EaiaU. 

Fbr  tbe  better  apprehensioii  of  the  point  of  thid  case,  it  is  neces- 
sary to  call  to  TecoUection  the  ^bstance  of  the  sec<md  secti<m  of  tite 
above  act  <^  E^kabetb ;  which  enacts,  that  every  eonveyuice  t>f 
lands  made  for  the  intent  to  defVand  snch  persons  as  s^aU  after- 
Wards  purchase,  ki  fee  simple,  fee  tail,  ioft  life^  lives^  or  years,  the 
same  lands  so  fi>nnerly  conveyed,  shall  be  deemed  and  taken  oidy 
as  against  sndi  persons  to  be  void  and  of  none  dR^^  When  the 
Judges  were  first  called  upon  to  expoimd  tiiis  act,  they  appear  to 
have  considered  all  voluntary  conveyances,  that  is,  aU  conveyances 
not  founded  on  a  pecuniary  or  valuable  consideration,  as  firaudulent, 
and  consequently  void  as  against  fVitnre  purdiasers  for  vakiaUe 
consideration ;  and  this  ccmstruction  has  coniattaed  to  the  present 
time. 

The  facts  of  the  case  before  us  w^re  shortly  these.  T\amar  Ho* 
mer  was  seised  in  fee  of  a  house  and  land>  whieh,  by  the  settlenient 
made  in  contemplation  of  her  marriage  with  Bamett  ffikiton,  were 
conveyed  to  the  defendants  as  trustees  for  h^  separate  nse  dming 
her  life,  with  remainder  to  such  uses  as  she  ^ould  appoint^  and  in 
default  of  application,  to  and  among  her  children  living  at  her  de- 
cease, share  and  share  alike,  and  their  heirs ;  and  in  defkult  of  any 
such  children,  then  to  Bamett  Hinton  for  life ;  and  after  his  decease 
upon  trust  to  sell  the  property  and  ^vlde  the  proceeds  eqtially 
among  the  brothers  and  sisters  of  Tamar  Homer  then  livii^,  and 
the  issue  of  such  of  them  as  should  be  dead.  The  pUdntiff  became 
the  transferee  of  a  mortgage  for  years  and  farmer  chaige  upon  the 
property  in  question  for  the  sum  of  450^,  and  afWwarde  purchased 
the  fee  simple  and  equity  of  redemption,  which  were  conveyed  to 
him  by  lease  and  release,  to  which  Hinton  and  his  wife  were  parties, 
and  a  fine.  Mrs.  Hinton  died  in  July,  1837,  and  her  husband  a 
few  months  afterwards-  Mrs.  Hinton  left  several  bix)lhers  and 
sisters,  on  whose  behalf  the  trustees  of  the  settlement  brought  an 
ejectment  against  the  plaintiff's  tenant.  Thei^upon  the  pteintiff 
filed  a  bill  in  equity,  charging  that  all  the  limitations  in  the  set- 
tlement subsequent  to  the  limitation  to  Hinton  for  his  Mffe  were 
fraudulent,  and  void  as  against  the  plaintiff,  the  purchaser  of  th^ 
house  and  land.  The  defendants  argued,  that  though  a  settlement 
of  a  man's  oum  estate  upon  his  collateral  relations  might  confessedly 
be  defeated  by  a  subsequent  sale  to  a  purchaser,  yet  here  the  estate 
belonged  to  the  wife,  who,  during  her  coverture,  was  incapable  of 
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eiit^Hng  into  &  contnu^t,  ithd  tiAt  t^  statoie  te  tM»wSae  ^^m{»owe^ed 
A  ixMm  ei^joying  a  liltaited  iateredt  i&  plt>perl7  nol  ^s  own^  but  his 
wife's,  to  def^t,  by  his  own  eotitriKit,  the  litnitatic^ns  whidi  she  hftd 
preriottsly  made  c^  hef  own  ipropelrty.  Birt  ti^s  attempt  to  create 
a  dietiftction  of  septtifiatiott  between  ibt  wife^s  eonfoyance  and  Uie 
hatband's  oontraet  was  overruled  by  th^  Ooort. 

The  Vice  C^an<eelloi*  of  EkiglaiMl.  <<  There  is  »do  tavfch  subtlety 
iwk  %b«  £«ti&ction  that  haft  been  ttittde  between  the  ^6ontrac«  i^d  th# 
eonveyanee.  The  kw  enabled  ^  wMti€d  woman  to  dispose  of  the 
iBheritance  ci  her  estate,  either  by  ieyying  a  fibe^  <^  by  sttfieting 
tk  recovery  of  it.  By  adopting  either  of  those  two  modes  of  9^ 
sfirance,  ^e  has  as  full  dominion  oter  her  property  tis  she  would 
haTB  had  if  d^e  had  been  %fhmie  if&te;  in  fkct^  she  becomes  qwoH 
aftfi^  Bcie  with  respect  to  it^  And  when  she  joins  with  her  hus-^ 
band  in  levying  a  fine,  in  pursuance  of  a  oontmcft  entered  into  by 
him,  she  must  be  taken  to  have  been  an  actor  from  the  commence- 
ment of  the  transaction,  and  consequenUy  tiie  contract  becomes 
as  much  her  act  as  the  act  of  her  husband.  Besides,  when  the  estate 
has  been  once  conveyed  by  deed  and  fine,  you  cannot  separate  the 
eoQtraet  ^m  the  conveyance,  iot  the  foitner  is  ewttUowed  up  in 
^e  kitten  As  dke  plaintiff  in  this  case  has  puid  his  purchase- 
iftaney,  and  taken  a  conveyance  of  the  estate  from  the  hnsband  and 
wife  by  deed  and  fine,  I  am  of  opinion  that  he  is  a  purchaser  within 
the  nfteiufting  of  the  staitute  of  Eliisabeth ;  and  consequently  his  title 
must  prevail  against  the  parties  claiming  under  the  voluntary  limi- 
tatiotos  in  the  settlement." 

9.    fiAfevftt  V.  Skelton.    7  Beav.  455. 

Award —  /iifare^Ot  with  Arhitratw. 

In  this  ease  one  of  the  parties  to  a  reference  had  a  private  inter- 
view with  the  arbitrator  on  the  subject  of  controversy^  in  the 
absence  of  the  other  party.  Hie  Court  set  aside  the  award.  Lord 
Langdale,  M.  B.  **  It  is  so  ordinary  a  principle  in  the  adminis* 
tration  of  justice,  that  no  party  to  a  cause  can  be  allowed  to  use 
any  means  whatever  to  influence  the  mind  of  the  judge,  which 
means  are  not  known  to  an  d  capable  of  being  met  and  resisted  by 
the  other  party,  that  it  is  impossible,  for  a  moment,  not  to  see 
that  this  was  an  extremely  indiscreet  mode  of  proceeding,  to  say 
the  least  of  it.  It  is  contrary  to  every  principle  to  allow  of  such  a 
thing,  and  I  wholly  deny  the  difference  which  is  alleged  to  exist 
between  mercantile  arbitrations  and  legal  arbitrations.  The  first 
principles  of  justice  must  be  equally  applied  in  every  case.  Exo^ot 
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in  the  few  caees  where  exceptions  are  unavoidable,  both  sides  must 
be  heard,  and  each  in  the  presence  of  the  other.  In  every  case  in 
which  matters  are  litigated,  you  must  attend  to  the  representations 
made  on  both  sides ;  and  you  must  not,  in  the  administration  of 
justice,  in  whatever  form,  whether  in  the  r^ularly  constituted 
Courts,  or  in  arbitrations,  whether  before  lawyers  or  before  mer- 
chants, permit  one  side  to  use  means  of  influencing  the  conduct 
and  the  decisions  of  the  judge  which  means  are  not  known  to  the 
other  side.  This  is  not  a  matter  of  mere  private  consideration 
between  two  adverse  parties,  but  a  matter  concerning  the  due  ad- 
ministration of  justice,  in  which  all  persons,  who  may  ever  chance 
to  be  litigant,  in  courts  of  justice  or  before  arbitrators,  have  the 
strongest  interest  in  maintaining,  that  the  principles  of  justice 
shall  be  carefully  adhered  to  in  every  case.  I  am  of  opinion  that 
this  award  cannot  stand." 

10.    Harbison  v.  Andrews.    13  Sim.  595. 

Legacy  —  Discharge  —  Htuband  and  Wife, 

This  case  furnishes  an  illustration  of  the  well-known  doctrine 
that  the  marital  right  of  a  husband  to  the  choses  in  action  of  his 
wife  is  a  qualified  and  not  an  absolute  right ;  and  that  reduction 
into  possession  is  a  conditioh  upon  which  alone  the  law  gives  them 
to  him.  Hence,  if  he  die  without  having  reduced  such  property 
into  possession,  or  released  the  right  to  it,  the  wife  becomes  entitled 
to  it  by  survivorship.  A  legacy  having  been  bequeathed  to  the 
wife  of  one  Waters,  he  agreed  with  the  executors  to  set  off  the 
amount  against  a  promissory  note  upon  which  he  was  indebted  to 
the  testator's  estate  ;  and  Waters  and  his  wife  thereupon  signed  a 
receipt  for  the  legacy ;  but  it  did  not  appear  that  the  executors 
gave  up  the  promissory  note.  Mrs.  Waters  having  survived  her 
husband,  it  was  held,  under  these  circumstances,  by  the  "Vice- 
Chancellor  of  England,  that  the  legacy  had  not  been  discharged, 
and  consequently  that  Mrs.  Waters  was  entitled  to  require  pay- 
ment His  Honour  laid  it  down,  that  nothing  but  a  release  from 
Waters,  or  a  payment  of  the  money  to  him,  could  operate  as  a  dis- 
charge of  the  legacy  against  his  wife  surviving. 

11.    Bailet  v.  Ford.     13  Sim.  495. 

Practice  —  Partnership  —  Dissolution. 

It  is  a  well  established  general  rule  in  Chancery  proceedings, 
that  the  Court  will  not  make  an  order  on  motion,  which  woidd 
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Bopersede  the  hearing  of  the  cause.  Many  attempts  are  from  time 
to  time  made  to  anticipate  a  decree  by  seeking  the  judgment  of 
the  Court  upon  a  motion  involving  the  same  question  which  the 
CJourt  would  have  to  decide  at  the  hearing  of  the  cause.  But  the 
Court  sets  its  face  against  such  proceedings  as  irregidar,  and  in 
such  cases  usually  reserves  its  judgment  upon  the  main  question 
in  the  cause,  until  it  is  brought  to  adjudication  upon  the  pleadings 
and  evidence.  There  are,  however,  some  cases  in  which  the  Court 
occasionally  departs  from  the  rule  under  consideration,  and  the 
present  case  furnishes  an  example  of  this  sort.  The  suit  was 
instituted  for  the  purpose  of  terminating  a  partnership  subsisting 
between  the  plaintiff  and  defendant  as  chemists  and  druggists. 
The  partnership  conunenced  in  1839,  and  was  stipulated  to  con- 
tinue for  twenty-one  years.  It  was  shown  that  the  concern  was 
insolvent,  and  that  its  embarrassments  were  daily  increasing. 
Upon  this  evidence  a  motion  was  made  by  the  plaintiff  that  a 
receiver  might  be  appointed  to  sell  the  business,  collect  the  debts, 
and  discharge  the  liabilities.  The  objection  was  taken,  that  such 
an  order  could  not  be  made  on  motion  in  a  suit  of  this  nature. 
The  Vice-Chancellor  of  England.  "Although  the  general  rule 
is,  that  the  Court  will  not  grant,  on  motion,  that  relief  which 
ought  to  be  granted  at  the  hearing,  yet  it  will  do  so  in  some  cases. 
It  appears  that  the  affairs  of  this  partnership  are  daily  growing 
worse,  and  there  is  no  reason  to  infer,  from  what  is  stated  in  the 
defendant's  answer,  that  they  will  ever  improve.  Under  these 
circumstances,  I  shall  make  an  order  in  the  terms  of  the  notice  of 
motion." 

12.    Rice  v.  Gokdon.    13  Sim.  580. 

Diseoverjf  —  CriminaHng  Matter. 

Though  it  is  the  conmion  rule  of  equity  that  a  defendant  shall 
not  be  compelled  to  make  any  discovery  tending  to  subject  him  to 
penal  consequences,  yet  in  this  case,  where  an  indictment  was 
pending  for  perjury  committed  in  the  cause  itself,  and  the  plaintiff 
moved  for  the  production  of  documents  which  tended,  as  the 
defendant  alleged,  to  support  the  indictment,  the  Vice-Chancellor 
held  that  the  rule  did  not  apply.  His  Honour  said,  that  if  he 
were  to  refuse  the  motion  for  the  discovery,  he  should  be  holding 
out  an  inducement  to  a  defendant  to  commit  perjury  in  an  early 
stage  of  the  cause,  in  order  to  prevent  the  C^urt  from  administer- 
ing justice  in  the  suit. 
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13.     PABiENtE  y.  Beksusan.     13  Sim.  522. 

After  tbe  common  ii\}unction  had  been  extended  to  stay  a  trial 
kt  law,  the  plaintitf  in  the  action  obtained  a  Judge's  order  to 
change  the  venue  in  the  action.  The  Vice-Chancellor  of  England 
held  this  step  to  be  a  breach  of  the  injunction. 

14.    Powell  v.  Weight.    7  Beav.  444. 

In  suits  in  Chancery  it  frequently  happens  that  parties  having 
difierent  and  even  conflicting  rights,  are  represented  by  the  same 
solicitor :  and  want  of  confidence  is  thus  occasionally  created  on 
the  part  of  suitors  towards  professional  men,  whose  position  is  not 
thoroughly  understood  by  the  public.  The  subject  in  question  is 
one  of  great  practical  difficulty,  and  therefore  the  following  re- 
marks, which  fell  from  the  Master  of  the  Bolls  in  the  present  case, 
will  probably  not  be  unacceptable  to  our  readers.  Lord  Langdale, 
M.  B.  "I  lay  out  of  sight  the  observation  that  the  individual 
who  represents  the  trustees  is  the  solicitor  of  the  plaintiff.  There 
have  been  instances  in  which  parties  having  adverse  interests 
have  been  represented  by  one  solicitor,  and  yet  the  case  has  been 
very  properly  conducted,  in  such  a  way  as  to  bring  before  tbe 
Court  every  thing  necessary  for  maintaining  the  interest  of  each. 
In  many  cases,  however,  a  very  considerable  and  serious  injury 
has  resulted  from  that  mode  of  conducting  a  case.  Sir  John 
Leach  laid  down  the  rule,  that  in  no  case  whatever  should  a 
solicitor  act  for  plaintiff  and  defendant,  and  if  he  found  that  was 
done,  he  took  strong  measures  to  put  a  stop  to  it :  but  the  rule 
could  not  be  enforced,  for  the  solicitor  had  the  power  of  resorting 
to  the  expedient  of  acting  by  another  solicitor  nominated  by  him- 
self. Experience  of  this  has  made  me  come  to  the  conclusion, 
that  where  the  same  person  acts  for  persons  supposed  to  have 
adverse  interests,  it  is  better  that  the  truth  should  be  known,  than 
that  there  should  be  a  pretence  of  different  solicitors  acting,  when, 
in  point  of  fact,  there  is  but  one.  In  the  one  case  you  have 
vigilance  and  attention  paid  to  the  subject,  which  would  not  be  if 
there  was  a  mutual  accommodation  of  names." 
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m.  POINTS  m  THE  LAW  OP  PROPERTY. 

I.  DeviK  of  Property.  Trust  Estate,  e.  Waste.  WiUow  Trees.  3.  Lease 
by  Agent  to  Sub-ogeni  4w  Copyhold.  Demise  contrary  to  Custom.  5. 
Right  to  Title  Deeds.     6.  Lease.     Joint  Covenantees. 

1.      TlTLET   V.    "WOLSTENHOLME,      7  &eaT.  425. 

It  will  probably  be  recollected  that  in  the  case  of  Oook  v. 
Oawfotd  (13  Sim.  91.)  the  Vice  Chancelbr  of  England  delivered 
a  jadgment  in  which  the  common  practice  of  making  a  devise  of 
the  fee  simple  of  trast  estates  vested  in  the  testator  as  sole  or 
surviving  trustee,  was  strongly  censured ;  ^t  passage  of  his 
Honour's  judgment  which  relates  to  the  point  in  question  was  in 
these  terms  :  *^  I  must  enter  my  protest  against  the  proposition 
which  was  stated  in  the  course  of  the  argument,  that  it  is  a  beneficial 
thing  for  a  trustee  to  devise  ion  estate  which  is  vested  in  him  in 
that  character.  My  opinion  is,  that  it  is  not  beneficial  to  the  tes- 
tator's edtate,  that  he  should  be  allowed  to  dispose  of  it  to  whom 
he  may  think  proper,  nor  is  it  lawful  for  him  to  make  any  dis- 
position of  it;  he  ought  to  permit  it  to  descend^  for  in  so  doing,  he 
acts  in  accordance  with  the  devise  made  to  him :  if  he  devises  the 
estate,  I  am  inclined  to  think  that  the  Court,  if  it  were  urged  so  to 
do,  would  order  the  costs  of  getting  the  legal  estate  out  of  the 
devisee  to  be  borne  by  the  assets  of  the  trustee.  I  see  no  sub^ 
Mntial  distinction  between  a  conveyance  by  act  inter  vivos  and  a 
devise ;  for  the  latter  is  nothing  but  a  post  mortem  conveyance ; 
and  if  the  one  id  unlawful,  the  other  must  be  nnlawfnl.'^  The  im- 
portance of  this  opinion,  with  reference  to  his  Honour^  high 
reputation  in  the  learning  of  real  property,  cannot  be  over 
estimated.  It  becomes  necessary,  therefore,  to  bring  to  the  notice  of 
cor  readers  the  opinion  on  the  same  subject  of  another  distinguished 
judge,  possessing  co-ordinate  jurisdiction  in  the  same  Court. 
Lord  Langdale,  M.  R.  **  When  a  trust  estate  Is  limited  to  several 
trustees  and  the  survivors  and  survivor  of  them,  and  the  heirs  of 
the  survivor  of  them,  and  no  power  of  appointing  new  trustees  is 
given,  we  observe  a  personal  confidence  given,  or  at  least  probably 
given,  to  every  one  of  the  several  trustees.  As  any  one  may  be 
the  survivor,  the  whole  power  will  eventually  come  to  that  one 
and  he  is  entrusted  with  it,  and  being  so,  he  is  not,  without  a 
special  power,  to  assign  it  to  any  other ;  he  cannot,  of  his  own 
authority,  during  his  own  life,  relieve  himself  from  the  duties  and 
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responsibilities  which  he  has  undertaken.  But  we  cannot  assume, 
that  the  author  of  the  trust  placed  any  personal  confidence  in  the 
heir  of  the  survivor ;  it  cannot  be  known  beforehand,  which  one 
of  the  several  trustees  maj  be  the  survivor ;  and  as  to  the  con- 
tingent survivor,  it  cannot  be  known,  beforehand,  whether  he  may 
have  an  heir  or  not,  or  whether  the  heir  may  be  one,  or  may 
consist  of  many  persons,  trustworthy  or  not,  married  women, 
infants,  or  bankrupts,  within  or  without  the  jurisdiction.  The 
reasons,  therefore,  which  forbid  the  surviving  trustee  from  making 
an  assignment  inter  vivos,  in  such  a  case,  do  not  seem  to  apply  to 
an  assignment  by  devise  or  bequest ;  which,  being  made  to  take 
effect  only  after  the  death  of  the  last  surviving  trustee,  and  con- 
sequently after  the  expiration  of  all  personal  confidence,  may, 
perhaps  not  improperly,  be  considered  as  made  without  any 
violation  or  breach  of  trust.  It  is  to  take  effect  only  at  a  time 
when  there  must  be  a  substitution  or  change  of  trustees ;  there 
must  be  a  devolution  or  transmission  of  the  estate,  to  some  one  or 
more  persons  not  immediately  or  directly  trusted  by  the  author  of  the 
trust : — the  estate  subject  to  the  trusts  must  pass  either  to  the  h€Bres 
natus  or  the  hares  foetus  of  the  surviving  trustee,  and  if  the  heir 
or  heirs  at  law,  whatever  may  be  their  situation,  condition,  or 
number,  must  be  the  substituted  trustee  or  trustees,  the  greatest 
inconvenience  may  arise,  and  there  are  no  means  of  obviating  them 
other  than  by  application  to  this  Court.  With  great  respect  for 
those  who  think  otherwise,  and  quite  aware  that  some  incon- 
veniences, which  can  only  be  obviated  in  this  Courts  may  arise, 
from  devising  trust  estates  to  improper  persons  for  improper 
purposes ;  I  cannot  at  present  see  my  way  to  the  conclusion,  that 
in  the  case  contemplated,  the  surviving  trustee  commits  a  breach  of 
trust  by  not  permitting  the  trust  estate  to  descend,  or  by  devising  it 
to  proper  persons,  on  the  trusts  to  which  it  was  subject  in  the  hands 
of  the  surviving  trustee.'^  The  embarrassment  and  uncertainty 
occasioned  by  conflict  of  opinion  between  two  sach  eminent  judges 
cannot,  we  fear,  be  overcome,  until  the  point  has  been  submitted 
to  the  judgment  of  a  higher  tribunaL  It  is  impossible,  however, 
to  avoid  observing  that  the  opinion  of  Lord  Langdale  is  in  most 
accordance  with  the  established  practice  of  conveyancers.  At  the 
same  time  it  is  obvious,  that  a  trustee  who  suffers  the  trust 
estates  vested  in  him  to  descend  by  course  of  law,  is  on  the  safe 
side  of  the  question,  and  does  not  expose  his  devisee  to  the  risks 
and  expenses  to  which  the  Vice  Chancellor  of  England  alluded  in 
Cooke  V.  Crawford. 
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2.  Phillips  v.  Smith.    14  Mees.  &  W.  499. 

Watte  —  WtUow  Trtet, 

It  is  laid  down  by  Lord  Coke,  that  cutting  down  willows,  birch, 
beech,  asp,  maple,  or  the  like,  standing  in  the  defence  and  safe- 
guard of  a  house,  is  waste  (Co.  Litt.  53  a.).  It  appears  also  that, 
by  the  custom  of  some  parts  of  the  country,  certain  trees,  not 
usually  considered  as  timber,  are  deemed  to  be  such  by  reason  of 
their  being  used  for  building,  as  birch-trees  in  Yorkshire.  (Cm. 
Dig.  tit.  3.  c  2.)  So  also  the  destruction  of  germens,  or  young 
plants  destined  to  become  trees,  is  waste  ;  because  it  destroys  the 
future  timber  (Co.  Litt.  53  a.),  and  so  becomes  prejudicial  to  the 
inheritance  of  the  land.  And  this  prejudice  to  the  inheritance 
appears  by  the  case  under  consideration  to  be  a  primary  test  of 
waste.  The  defendant  was  tenant  from  year  fo  year  of  a  farm  in 
Leicestershire ;  and  the  action  was  brought  against  him  for  ma* 
nagement  and  cultivation  contrary  to  the  local  course  ef  hus- 
bandry, and  for  untenant-Hke  conduct.  At  the  trial,  the  only  acts 
proved  against  the  defendant  were,  that  he  had  cut  down,  for  the 
purpose  of  sale,  a  number  of  pollard  willow  trees,  of  considerable 
size,  which  grew  on  the  side  of  a  brook,  but  were  not  shewn  to  be 
of  any  service  in  supporting  the  bank,  or  in  protecting  the  farm- 
house. Some  trivial  injury  to  the  fence  was  also  proved.  The 
willows  were  not  uprooted,  but  were  cut  down  close  to  the  ground, 
so  as  to  form  stools  or  butts,  from  which  fresh  shoots  grow  again : 
and  the  question  was,  whether  this  treatment  of  the  willows 
amounted  to  waste.  Mr.  Justice  Maule  reserved  the  point :  and  the 
jury,  having  found  for  the  plaintiff,  and  assessed  the  value  of  the 
willows  at  64/.,  the  learned  judge  gave  the  defendant  leave  to  move 
to  reduce  the  damages  by  that  amount.  The  question  was  accord- 
ingly argued  before  the  Court  of  Exchequer ;  and  the  point  was 
decided  in  favour  of  the  defendant.  Alderson  B.  ^^  Tliose  acts 
are  not  waste  which,  as  Richardson  C.  J.,  in  Barrett  v.  Barrett', 
says,  are  not  prejudicial  to  the  inheritance ;  as,  in  that  case,  the 
cutting  of  sallows,  maples,  beeches,  and  thorns,  there  alleged  to  be 
of  the  age  of  thirty-three  years,  but  which  were  not  timber,  either 
by  general  law  or  particular  local  custom.  So  likewise,  cutting 
even  of  oaks  or  ashes,  where  they  are  of  seasonable  wood,  i.  e. 
where  they  are  cut  usually  as  underwood,  and  in  due  course  are  to 
grow  up  again  from  the  stumps,  is  not  waste.    Now  if  we  apply 

»  Hetley,  35. 
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the  prineiplea  to  be  extracted  from  the  authorities  to  the  present 
case,  we  have  no  difficult  in  sajing,  that  the  eutting  of  these  wil- 
lows does  not  amount  to  wiuite.  They  are  not  timber-trees ;  and 
when  cut  down  thej  are  not,  so  far  as  appears  by  the  evidence, 
destroyed,  but  grow  up  again  fVom  their  stumps,  and  jvodnee  again 
their  ordinary  and  usual  profit  by  such  growth  9  thea^ore  neither 
is  the  thing  demised  destroyed,  nor  is  the  thing  demised  changed 
as  to  the  inheritance;  for  profit  remains,  as  before,  derivable  from 
the  reproduction  of  the  wood  from  the  stump  of  the  willow  eat 
down.  Nor  are  the  trees  in  such  a  situation  as  to  make  the  cut- 
ting of  them  waste,  by  reason  of  what  is  called  collateral  respect ; 
as  where  trees  not  timber  are  situated  so  as  to  be  useflil  for  pro-' 
tection  of  a  house  ((To.  Litt.  59.),  and  so  become,  as  it  were,  a 
part  of  the  house;  as,  in  Hob.  219.  willows  growing  within  tike 
site  of  the  house,  ^or  are  they  willows  within  view  of  the  manor- 
house,  which  defend  it  from  the  wind ;  or  in  a  bank,  to  sustain  the 
bank  (12  H.  8.  1.);  or  Kke  whitethorn,  used  for  the  Hke  purpose; 
or  wheJre  they  stand  in  a  field  depastured,  and  are  used  for  the 
shade  of  the  beasts  depasturing,  and  so  are  intended  permanently 
to  remain  in  that  particular  form,  for  the  advantage  of  those  to 
whom  the  inheritance  may  thereafter  come.  "We  therefore  think 
that  the  cutting  of  them  by  the  defendant  was  not  an  act  of  waste 
at  the  common  law ;  and  as  he  is  not  liable,  either  by  agreement  or 
by  the  custom  of  the  country,  for  having  cut  them,  we  think  the 
verdict  should  be  reduced,  and  the  rule  made  absolute  for  that 
purpose.** 

3-    RosaiTER  V.  Waubh.    4  Dru.  &  TTarr.  485. 

Prineipaland  jfyttU —  Excm*  cf  Amthority  —  Bmmjitial  Learn  ly  Jgemi  to 

In  this  case  four  sisters  were  entitled  as  co-heiresses  to  the  lands 
comprised  in  a  lease  which  was  impeached  as  invalid  under  the  fol- 
lowing circumstances.  Three  of  the  co-heiresses  resided  abroad;  the 
fourth,  Mrs.  Byrne,  was  a  widow,  and  resided  in  Ireland.  In  1830, 
Mr.  A.,  who  was  a  relation  of  the  family,  was  appointed  agent  of  the 
estate,  and  a  power  of  attorney  was  prepared,  enabling  him  to  grant 
such  leases  as  might  be  required  for  the  judicious  management  of 
the  property.  This  power  was  signed  by  three  of  the  sisters,  but 
not  by  Mrs.  Byrne,  who  was,  nevertheless,  in  constant  com- 
munication with  Mr.  A.  respecting  the  property,  and  fuUy 
recognized  him  as  the  agent.  The  agent  residing  at  Waterford,  at 
a  considerable  distance  from  the  lands  in  question,  required  the 
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assiflCaiiee  of  »  siilHige9t»  who  was  not  a  mere  bailiff  or  driver,  hul 
acted  m^er  Mr.  A^'a  orders,  aad  occaaionallj  oommuiucated  wilh 
Mrs.  Bjnie  in  person.  Upon  the  lands  hecQBUQ9  vacant  hy  the 
insolyencj  and  disappearance  of  the  former  tenant,  Mr^  A.  granted 
uleaae  to Wabh,  hissuh-agenti  and  in  ao  doing,  he  did  pot  assume 
^  power  oyer  three-fourths  only )  he  demised  the  entiretj)  aod 
the  lease  purported  to  he  made  by  virtue  of  a  letter  of  attorney 
from  the  tow  aiaters.  39t  he  had  no  sueb  p<vwer  from  Urs, 
BjFrne,  as  will  he  rei»emhered.  Under  these  dreumstanees  the 
four  sisters  filed  i^  hill  to  set  aside  the  lease.  liord  Chaneellor 
Sogden,  '^Aa  to  Vis^  Bjrne^  the  relief  sought  is  qvite  of 
course.  How  then  is  the  lease  to  stand  as  against  the  other 
parties  ?  Is  it  to  be  reformed,  and  three-fourths  retained,  or  to  be 
cancelled  altogether,  and  the  three-fourths  to  be  reTdemised  to  the 
defendant?  Looking  at  the  substance  of  the  contract  and  the 
meaning  of  the  parties,  A.  (the  agent)  meant  to  lease  the  entire  of 
the  pr(^>ertj  to  Walsh  (the  sub-agent)»  to  obtain  a  demise  of  the 
whole ;  hut  A«  had  no  power  to  do  what  he  assumed  to  do;  yet  he 
mei^it  to  do  this  or  nothing,  and  the  tenant  in  Uhe  manner  only  in- 
tended to  take  alL  It  woqld  he  ii\iurioaa  to  the  lessors  to  iJlow 
the  lease  to  operate  over  three  undivided  shares.  The  lease  can- 
not operate  as  intended  by  the  parties  i  and  therefore,  having 
regard  to  the  droumstances^  cannot  have  any  operation  at  aU.  When 
I  look  at  the  situation  of  the  parties,  and  the  time  when  this  lease 
was  ei^ecuted  ;  when  I  find  that  A.  (the  agent)  was  at  that  period 
in  pecuniary  embarrassments ;  that  within  a  very  short  time  after- 
wards -*«  in  the  following  months  I  believe  -^^  he  left  his  residence 
in  Waterford  and  absconded ;  I  must  say,  that  his  conduct  prevents 
me  from  placing  any  confidence  in  his  acts,  Wh^  he  executed 
the  lease,  he  mast  have  forgotten  his  power :  and  he»  the  principal 
agent,  granted  it  ta  his  under-agent,  just  at  the  momentwhen  he 
(Mr.  A.)  was  about  to  quit  the  CQuntry.  Under  these  circum-^ 
stances,  I  think  that  thin  is  a  case  in  which  a  Court  of  Equity  is 
bound  to  interfere.** 

4.  Dob  dem.  Robinson  v.  Bousfibld.    6  Q.  B«  492. 

Copyhold —  Demite  cwUrtay  to  Custom  —  Forfeiture, 

The  defendant  in  this  caae  was  tenant  from  year  to  year  of  copy- 
bold  landfl^  and  was  holding  over  after  notice  to  quit.  The  lessor 
of  the  plaintiff  claimed  under  a  lease  for  twelve  years,  granted  by 
the  copyholder  i  but|  by  the  custom  of  the  manor,  the  tenants  eould 
not  lease  for  more  than  three  years.  A  verdict  had  been  given  for 
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the  plaintiff,  and  defendant  a^rwards  moved  for  a  rule  for  a  non- 
suit, which  was  refused  by  the  Court  of  Queen's  Bench.  The  cases 
of  Haddon  v.  Arrowsmith  (Cro.  Eliz.  461.) ;  the  Lady  Montague's 
case  (Cro.  Jac.  301.) ;  and  Eastcourt  v.  Weeks  (1  Salk.  186.),  hav- 
ing been  cited,  the  Court  of  Queen's  Bench  gave  judgment.  Lord 
Denman  C.  J.  '^  These  cases  are  important,  as  establishing  that 
a  lease  beyond  the  custom  is  not  void,  but  only  a  ground  of  forfei- 
ture, which  may  be  waived  by  the  lord,  and  which  the  reversioner 
even  cannot  avail  himself  of,  much  less  a  mere  stranger.  There  is 
no  ground,  therefore,  for  the  present  application ;  and  we  do  not 
wish  to  encourage  a  doubt  upon  the  matter  by  granting  the 
rule." 

5.  Da  VIES  V.  Vebnon.    6  Q.  B.  443. 

Right  to  TitU  Deed* —  Principal  and  Agent  —  Jus  Urtii  —  Traoer — Conversion* 

Certain  lands  were  limited  by  marriage  settlement  to  D.,  the  hus- 
band, for  life,  with  a  joint  power  of  appointment  in  the  husband  and 
wife.  The  lands  were  afterwards  mortgaged  for  a  term  of  years  to 
one  Allen,  and  the  title  deeds,  which  were  mentioned  in  the  mortgage 
deed,  were  handed  over  to  him.  There  were  various  assignments 
of  this  mortgage  term,  but  the  title  deeds  were  not  mentioned  in 
any  of  them  ;  and  they  were  eventually  handed  back  by  Allen  to 
the  husband,  D.  The  lands  were  afterwards  mortgaged  in  fee  to 
Thomas  Jobson,  but  the  title  deeds  were  not  mentioned  in  this 
mortgage,  they  having  previously  been  deposited  by  D.  with  the 
defendants,  who  were  solicitors  for  one  E.  Vernon,  as  a  collateral 
security  for  money  charged  on  other  lands  belonging  to  D.,  and 
not  included  in  the  settlement.  After  the  mortgage  in  fee  the 
power  contained  in  the  settlement  was  executed  by  the  husband 
and  wife  giving  a  power  of  appointment  to  the  survivor.  The 
wife  survived,  and  appointed  to  herself  in  fee,  and  applied  to  de- 
fendants for  the  title  deeds  in  question ;  offering  at  the  same  time 
to  pay  E.  Vernon's  claim  against  D.,  but  protesting  against  her 
liability  to  do  so.  Defendants,  however,  refused  to  deliver  up  the 
deeds  until  their  costs  and  a  cash  account  stated  in  D.'s  lifetimd 
between  him  and  one  of  the  defendants  individually  were  also  paid. 
Plaintiff  then  brought  this  action  of  trover,  to  recover  possession 
of  the  title  deeds  from  the  defendants,  who  held  them  as  solicitors 
for  E.  Vernon.  It  was  held  that  the  mortgage  to  ADen  was  a 
good  execution  of  the  power  contained  in  the  marriage  settlement, 
and  that  Allen  was  entitled  to  the  deeds  as  against  both  the  hus- 
band and  wife,  but  that  he  would  have  been  bound  to  give  them 
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up  to  the  assignees  of  the  term  if  they  had  been  required,  although 
they  were  not  mentioned  in  the  assignments.  That  the  husband 
and  wife,  the  nunrtgagorSy  being  joint  f^ipinntors  of  the  term,  the 
delivery  of  the  deeds  to  the  husband  acorued  to  the  benefit  both  of 
himself  and  his  wife;  and  that  he,  as  tenant  for  life  of  tiie  estate^ 
was  entitled  to  hold  them  for  his  life;  and  that  on  his  death,  they 
would  belong  to  the  person  to  whom  he  and  his  wife  should  ha?e 
appointed  the  fee  under  the  power,  namdy,  to  the  wife,  l^t  the 
deeds  not  being  mentioned  in  the  mortgage  in  fee,  and  not  hairing 
been  handed  over  to  the  mortgagee,  the  mortgagors  might  lawfidlj 
retain  them  in  respect  of  their  equity  of  redemption  as  against  the 
mortgagee,  and  at  any  rate  a  stranger  could  not  set  up  the  right 
of  the  mortgagee,  who  had  never  asserted  it  himself,  and  whoso 
mortgage  contained  no  mention  of  the  deeds.  That  the  husband, 
who  deposited  the  deeds  with  defendants,  being  tenant  for  life 
only,  their  right  to  hold  them  ceased  at  his  death,  and  that  they 
were  then  bound  to  deliver  them  up  to  the  wife,  who  then  became 
entitled*  It  was  also  held  that  the  defendants  were  the  proper 
parties  to  the  action,  they  having  originally  received  the  deeds, 
and  being  in  possession  of  them  at  tiie  time  of  the  demand.  That 
in  trover  a  privily  between  the  parties  is  quite  unnecessary,  an4 
that  an  agent  is  liable  in  trover  for  a  conversion  to  which  he  is  a 
party,  though  it  be  for  the  benefit  of  his  principaL  The  Ck)urt 
also  held  thait  there  was  sufficient  evidence  of  a  conversion,  th^ 
defendants,  being  in  possession  of  the  deeds,  having  attempted  to 
annex  a  condition  to  the  delivery  of  them  which  they  had  no  right 
to  annex,  and  not  refusing  to  deliver  them  up  on  the  ground  that 
they  must  act  under  the  orders  of  their  principal. 

6.  Bradburne  v.  Botfield.     14  Mees.  &  W.  5^. 

Ltate  —  JoiiU  Covemtnitet, 

Sir  £.  Winnington  and  J.  A.  Addenbrooke  were  seised  in  fee  of 
one  undivided  fourth  part  of  certain  mines,  in  trust  for  Emma 
Foley;  Miary  Whitley  was  seised  in  fee  of  another  undivided 
fourth  part;  and  William  Townsend  was  seised  in  fee  of  the  other 
two  undivided  fourth  parts,  in  which  George  Townsend  and  Sarah 
Townsend  also  had  equitable  interests.  All  these  parties,  together 
with  Edward,  the  husband  of  Emma  Foley,  joined  in  demising  the 
entirety  of  the  lands  to  the  defendant  and  Thomas  Botfield  and 
Beriah  Botfield,  for  sixty  years ;  the  rent  being  reserved  unto  aU 
the  lessors  respectively^  and  to  their  respective  heirs  and  assigns^ 
according  to  their  several  and  respective  estates.     The  lessees 
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JQiBtly  And  aeyenlly  covenanted  with  all  the  lesswv  (by  luuna}, 
wtd  each  and  every  of  ikem^  ikeir  and  each  and  «oe^  t^dmr 
k€ir$y  etDecmtorgj  admimiiinU»r9,  amd  assigms^  to  keep  bmldiDgs  in 
good  rqwir,  ftc  Addenfarooke  sorviyed  all  his  co-lessors ;  And 
the  ]daintifl^  as  the  assignee  of  Addoilmwke's  sharSy  now  sued  in 
eoTcnant  for  n<Mi-repaar.  Hie  qiiesti<ni  arose  iqmni  demurrer  to  a 
pka  of  Addenhrooke's  snnriv^rdiip,  whether  the  covenant,  fttomd 
the  covenantees,  was  joint  and  several,  <Hr  pnrelj  joint,  so  that  in 
the  latter  alternative  it  coold  onlj  be  pnt  in  soit  by  all  the  cove- 
nantees or  ibe  snrvivors  or  survivory  or  the  representative  of  the  last 
sorvivor.  The  Court  was  of  opinion  Uiat  the  oov^iant  was  such 
as  all  the  covenantees,  if  Hving,  must  have  jointly  sued  upon ;  and 
therefore  that  the  representative  of  Addenbrooke,  and  not  the 
present  plaintifi^  was  the  proper  party  to  sue  in  the  present  case. 
Judgment  for  defendant 
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*  Our  attention  has  been  called  to  the  abstract  in  VoL  IIL  p.  457.  of  the  caa# 
of  Hammersley  0.  De  Biel,  reported  in  12  Clark  and  Finnelly,  p  45.  We  bar* 
reco^ed  m  note  from  Bir.  FineUy  on  tlie  su!]|ject,  and  we  agree  with  that  gentle- 
man that  our  censures  were  not  called  for. 
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SiNCi  our  last  Number  a  mott  important  event  has  happened ;  the  Ministry 
httwe  been  changed,  and  after  great  improvements  in  the  commercial  laws  and 
policy  of  the  state.  Their  successors  are  men  who  have  never  committed  them- 
Mlves  to  any  opinions  hostile  to  the  amendment  of  the  Law.  On  the  contrary, 
many  of  them  belonged  to  governments  which  made  many  important  improve- 
ments in  our  jurisprudence,  more  especially  in  1833  and  1834,  and  carried 
through  other  amendments  in  the  system,  begun  by  their  predecessors  in  1828. 
It  would  be  most  unjust,  therefore,  to  express  any  apprehension  that  this  great 
cause  will  meet'with  adversaries  in  the  new  Ministers.  Nevertheless,  we  can- 
not suffer  the  event  of  Lord  Lyndhurst^s  retirement  firom  the  Great  Seal  to  pass 
without  tendering  him,  respectfully,  our  heartfelt  thanks  for  the  constant  and 
undeviating  support  which  he  afforded  to  the  important  measures  recently  pro- 
posed for  the  reform  of  the  law.  The  noble  and  learned  Lord's  own  Bills  have 
been  of  gre^  value.  But  his  countenance  to  the  recent  movement  for  the 
amendment  of  the  Law  has  been  still  more  beneficial  We  trust  the  conduct, 
in  this  respect,  of  those  who  have  succeeded  to  power  will  not  be  such  as  to 
make  the  friends  of  Law  Reform  lament  the  change.  Nay,  we  express  our  con- 
fident hope  and  belief  to  the  contrtry.  With  thci  political  part  of  the  matter 
we  can  have  no  concern  whatever.  We  are  the  colleagues  of  whatever  party 
will  aid  us ;  or,  not  uding,  will  permit  us  to  hope  for  the  general  amendment  of 
the  Law.  We  look,  indeed,  to  the  present  Ministry  for  many  qieeiflc  reforms, 
-»as  Chancery  reform,  more  espeoally  as  connected  with  the  Masters*  Ofilce; 
the  entire  remodelling  and  re-eonstnictioB  of  the  Ecclesiastical  Courts ;  the  faci- 
litating the  Transfisr  of  Property ;  the  improvement  and  simplificatioa  of  our  titles 
to  land ;  and  the  establishment  of  an  efficient  system  of  local  and  departmental 
justice.  We  think  we  have  reason  to  expect  that  these  measures  will  be  intro- 
duced, not  hastily,  but  after  mature  preparation,  and  all  due  investigation. 
We  are  satisfied  that  no  measures  will  be  more  justly  popular  with  the  public 
and  with  all  parties  in  the  state,  than  those  which  we  have  indicated.  The 
establishment  of  small  debt  courts,  and  the  refiirm  of  the  Court  of  Chancery, 
perhaps,  press  more  than  any  others  for  early  attention.  As  to  the  first  measure, 
we  think  that  it  will  be  found  posnble  in  the  present  session  to  pass  the  Bill  now 
"before  the  House  of  Lords,  with  some  alterations.  Local  courts  are  petitioned 
for  as  a  necessity  by  the  tradesman  and  farmer  in  almost  every  town  and 
village  in  the  country ;  and  if,  instead  of  being  given  as  they  now  are,  by 
private  acts,  they  can  be  established  on  a  uniform  system,  a  great  benefit  will 
be  conferred  on  the  administration  of  justice. 

Chancery  Reform  is  pressing  itself  upon  public  attention  in  a  way  not  to  be 
mistaken  $  and  it  becomes  important  to  understand  what  it  is  in  the  Court  of 
Chancery  that  needs  reform.  Are  the  principles  administered  there  the  cause 
of  the  reproaches  which  are  heaped  on  it— reproaches  so  long  continued,  ao  ofUn 
repeated?  So  far  firom  this  being  the  case,  the  principles  of  our  Courts  of 
Equity  are  universally  admired.    As  a  whole,  they  are  the  perfection  of  common 
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sense  as  applied  to  the  subjects  of  equitable  jurisdiction ;  they  hare  kept  pace 
with  the  wants  of  the  time ;  they  have  adapted  themselves  to  the  varying  neces- 
sities and  wishes  of  the  age.  They  have  been  gradually  collected  as  the 
sion  required,  and  form  a  splendid  monument  of  human  sagacity  and  intellige 
Is  it,  then,  the  Judges  of  the  Court  of  Chancery  who  are  len  highly  thought 
of  than  their  brethren  of  the  common  law  Bench  ?  Far  from  it,  Th^  roll  of 
Chancery  Judges  u  at  least  as  illustrious  as  that  of  any  other  Court  in  the 
country.  If  it  be  not,  then,  the  principles  administered  in  the  Court  of  Chan- 
cery, nor  the  Judges  who  administer  them,  what  is  it  that  renders  the  Court  m 
subject  of  execration  and  disgust?  We  answer  in  one  word,  —  it  is  its  Pao- 
ciDuac  It  is  the  mode  by  which  the  relief  administered  ^in  that  Court  is 
obtained,  and  more  especially  it  is  that  part  of  it  which  relates  to  the  Masters* 
OflSce  that  demands  reform.  We  trust,  then,  that  some  effort  will  be  made  in 
this  directioui  and  that  the  foes  paid  by  the  suitor  to  the  Tarious  officers  of  the 
Court  will  be  carefully  looked  into. 

Mr.  Watson*s  motion  for  a  committee  as  to  the  late  Chancery  compensati<Miay 
elicited  some  important  declarations  from  the  late  ministers,  Sir  Robert  Peel  and 
Sir  James  Graham  expressing  a  willingness  to  grant  an  inquiry  before  a  oom- 
mittee  into  all  foes  paid  in  courts  of  law  and  equity ;  and  Sir  George  Grey,  as 
Home  Secretary,  has  expressed  the  same  sentiment  {  so  that,  in  the  next  scation, 
we  may  expect  a  very  useful  inquiry  on  this  subject. 

We  are  aorry  to  find  that  two  valuable  bills,  the  one  abolishing  deodands,  the 
other  giving.compensation  to  the  representatives  of  persons  who  have  been  acci* 
dentally  kiUed,  which  have  been  introduced  by  Lord  Campbell,  and  have  passed 
the  House  of  Lords,  are  now  in  some  peril  in  the  House  of  Commons.  We 
trust,  however,  that  they  may  still  become  the  law  of  the  land  in  the  present 
session. 

A  bill  is  to  be  introduced  for  throwing  open  the  Court  of  Common  Pless, 
and  so  far  abolishing  the  monopoly  of  the  seijeants.  It  will  probably  be  un. 
opposed^  and  may  pass  into  law. 

July  27.  1846. 
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rity of  Judges  as  visitors,  198-206 
nature  of  office  of  Bencher,  206  — 
station  of  Queen's  Counsel,  207  — 
necessity  for  altering  the  present 
rule  for  excluding  by  one  black  ball, 
208. 

Brougham's,  Lord,  resolutions  as  to 
railway  tribunals,  274-276. 

Burdens  on  Land,  Report  of  Lords  as 
to,'  385  —  Evidence  as  to,  386-400 
annually  brought  before  Parliament, 
164  — sUte  of  the  law  as  to  this  in 
England  and  on  the  Continent,  165. 


Campbell,  Lord,  his  Lives  of  the 
Chancellors  reviewed,  pp.  1-32  — 
an  important,  elaboratei  and  enter- 


taining work,  I  —  general  contents, 
1,2  —  its  defects,  3, 4  —  character 
of  Lord  Clarendon,  4 — strictures  on 
life  of  Lord  Bacon,  7,8  —  general 
accuracy  of  the  work,  10— inac- 
curate as  to  equitable  jurisdiction 
under  Clerical  Chancellors,  11-15  — 
Lord  C.  the  most  distinguished 
champion  of  privilege,  15,16  —  in 
what  respects  his  zeal  for  this  doc- 
trine has  misled  him,  1 7-22  — 
boast  as  to  drawing  warrant  of  im- 
prisonment in  Stockdale's  case,  23 
^Lord  C.*s  severe  judgment  on  Lord 
Shaftesbury,  24^  his  vindication, 
25,  26 — Lord  C.*s  interesting  ac- 
count of  Lord  Chancellor  Burrel, 
27-29  —  of  the  law  reforms  in  the 
times  of  William  the  Conqueror  and 
Edward  I.,  29-31  —work  instruc- 
tive, to  students,  32. 

Chancellors,  Lives  of.  See  Lord 
Campbell. 

Civil  Law.     See  Roman  law. 

Code,  advantages  and  disadvantages  of, 
84-89  —  the  French,  87  —  Bava- 
rian, 89. 

Conflict  of  laws,  writers  on,  318-329 
—  origin  of,  322,323  — in  France, 
330, 

Conveyancers,  practice  of  as  to  assign- 
ing terms,  315. 

Conveyancing,  reform  in,  necessary, 
165.  384  —  recommendations  as  to, 
m  Lords*  Report  ( 1 846),  385, 386  — 
resolutions  of  Law  Amendment 
Society  as  to,  385  —  evidence  as 
to,  386-396— German,  393,  394— 
difficulties  in  effecting  necessary 
changes  in,  403.  See  also  EsUtes, 
Land,  Tenure. 

Copyhold  tenure,  inconvenienoe  of, 
173  —  working  of  copyhold  act,  174. 


Debtor  and  Creditor,  present  state  of 
law  of,  142  —  old  law  of,  unjust  and 
absurd,  143  .^instance  of  this,  143- 
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145—  Court  of  BMikriipto]r  esU- 
blished,  145  —  airest  on  mesne  pro- 
cess abolished,  146  —  iU  eflTects,  146 
•— further  reforms,  148 — frtudulent 
preferences,  149  —  imporUnce  of 
arrest  on  mesne  process,  151  —ar- 
rest in  debts  under  9011  entirely  abo- 
lished, 152  —  this  step  retraced,  153 
commenU  on  Mr.  Hawes'  Bill  of 
1846,  15S-164— lavof,  should  be 
codified,  164. 

Deeds  Simplification  of  necessary,  175. 
396  — bill  for  shortening,  postponed, 
175-177.  397— power  to  shorten 
should  be  giren  to  competent  per- 
sons, 177. 

Division  of  law,  into  real  and  personal, 
by  civilians,  incorrectness  of,  331. 

Divorce,  necessity  of  removing  juris- 
diction as  to,  fit>m  Parliament,  296. 

—  obsolete  jurisdiction  of  Court  of 
Chancery  as  to,  42 1 ,  422. 

Dupin,  Philip,  Memoir  of,  1 1 8 — birth 
and  call  to  the  bar,  1 19  — his  great 
qualities,  120  —  elected  deputy,  121 

—  death,  funeral,  122. 


Elections,  controverted,  jurisdiction  as 
to,  297  ^  history  of  this  privilege, 
298  —  reasons  against  the  present 
practice,  299,  300  —  discussion  of 
Ashby  V.  White,  301  —  incompe- 
tency of  House  of  Commons  to  ad- 
minister oath,  306  —  mode  in  which, 
might  be  decided  by  ordinary  tri- 
bunal, 306-309  —  House  of  Com- 
mons might  direct  an  issue,  in  certain 
cases,  309  —  objection  to  transfer  of 
jurisdiction,  310  —  delay,  t6.,  311 — 
Triers  of  petitions  might  be  ap- 
pointed, 312. 

Escape,  chances  of,  from  punishment  in 
England,  80. 

Estates,  law  of,  what  an  estate  is,  34- 
37  —  Estates  in  fee  simple,  what 
such  an  estate  is,  37-40  —  how  a 
fee  simple  is  acquired,  40-43  — 
how  a  fee  simple  may  be  enjoyed, 
43, 44  —  how  a  fee  simple  may  be 
aliened,  44-46  —  EsUte  in  fee  tail, 
what  it  is,  277-283  —  and  in  what  it 
may  exist,  281  — how  an  estate  tail 
may  be  acquired,  283-285 — bow  an 
estate  tail  may  be  held  or  enjoyed, 
285-288  —  htw  a  fee  tail  may  be 
aliened,  288-292. 


Fane,  Mr.  Commissioner,  hli  papera  on 
the  Law  of  Debtor  and  Creditor 
reviewed,  142. 

Feuerbach,  his  narrative  of  Remark- 
able trials  reviewed,  52  —  his  lile 
and  chaiaeter,  53-56  —  miierabte 
display  of  ruffianism  exhibited  in 
the  trials,  66  —  instances  of  this. 
66-7 1  —  ease  of  John  Hobingen* 
71-77. 

France,  division  of  law  in,  and  customs  , 
329. 


General  Registry,  Reports  as  to,  of  the 
Law  Amendment  Society,  336. 
First  Report  —  Evils  to  be  remedied, 
337, 3.38  —  advantages  of;  339  — 
objections  to  answered,  340  —  pub- 
licity, 340  —  delay  and  expense, 
34 1  —  method  to  be  pursued  in. 
342-347  —  advantages  of  central  of- 
fice, 346  —  advantages  of  a  general 
map  as  to,  347-349  —  Second  Be' 
port,  351  —  necessity  of  produring 
retrospective  tide,  its  disadvantages, 
352,  353  —  dispensed  with  m  C^r- 
many,  353  -»  and  in  personal  pro- 
perty, 353 — how  the  ownership  iu 
land  might  be  registered,  354-356 
particular  description  of  plan  for 
abolishing  restrospective  title,  356- 
362  —  Evidence  as  to,  in  Germany, 
393  —  Scotland,  394  —  and  IreUnd, 
395 — Mr.  Sewell*s  pamphlet  on 
Registry,  reviewed,  401-411. 

Gordon,  Lady  D.,  her  translation  of 
Feuerbach*s  Crimmal  Trials,  52-77. 
See  Bavarian  Criminal  Procedure. 


Incorporated  Law  Society,  position  of, 
363,364  —  its  importance  and  re- 
spectability, 364. 

International  Law,  318-321 — great 
elements  of,  334. 


J. 

Judge,  Recollections  of  a  Welsh,  46 
^-  charm  of  old  Wclsli  Circuits,  46 
Mr.  John  Jones  of  Ystrad,  47  —  N. 
G.  Clarke,  48,  49  —  W.  Lownder, 
50-52  —  iiuuw,  51.     See  Benchers. 
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Ltnd,  value  oi;  in  EnglaDd,  ie5.  S98 
titte  to,  in  Germany,  S93,  394. 

Law  Reform,  early,  in  timet  of  Wil- 
liam the  Conqueror  and  Edw.  I., 
29.  31  — state  of  the  law  as  affeoted 
by,  33 — difficulties  o^  403  —  the 
profvMion  ean  alone  eflfect,  409. 

lawyers,  characteristic  of,  83— -the 
new  generation  of,  363 — inclinations 
of,  362.^imporunce  of  legal  edu- 

I  cntion  to,  363  — not  opposed  to  law 
reform  as  a  body,  409. 

L^^  education,  correspondence  as  to, 
of  articled  clerks,  365-369  — sug- 
gestions of  Mr.  Bethell  as  to,  442 
—  propositions  and  proceedings  as 
to,  by  the  committees  of  the  Inns  of 
Court,  444,  445. 


M. 

Mackeldy.     See  Roman  Law. 

Map,  of  real  property,  great  adTsntages 
of,  347  —  already  partially  made, 
348  —  parliameJitary  reports  as  to, 
348,349 — exists  in  other  countries, 
350. 

Mol^,  M.,  his  character  as  a  sUtesman, 
1 36  —  his  speech  as  Director  of  the 
French  Institute  in  January,  1846, 
137-141. 


N. 
Napoleon,  eulogy  on,  for  his  code,  333. 


Parliament,  difficulties  as  to  the  priTate 
legislation  of,  292-294  — the  right 
of;  so  to  legislate,  294  —  more  espe- 
cially as  to  diTorce,  296  —  great 
change  necessary,  313. 

Peerage,  jurisdiction  of  House  of  Lords 
in  cases  of,  302. 

Privilege  of  parliament,  305. 

Proxy,  vote  by,  253-272  —  diwuswon 
in  House  of  Lords  as  to  (1846), 
254  —  origin  and  history  of,  256- 
259  —  present  practice  as  to,  ib.  ^ — 
inquiry  as  to  whether  the  practice 
should  be  continued  or  modified, 
260-268 — Lord  £ldon*s  resolutions 
as  to,  268  —  practice  as  to  in  Ireland, 
269,  and  in  Scotland,  27 J* 


Queen's  Counsel,  station  o^  207. 


R. 

Railway  Tribunals,  Report  of  Railway 
Committees    as    to,    273  —  Lord 
Brougham*sresolutions  on,  274-276. 
ReooUectious.     See  Judge. 
Reversionary  interest  in  choses  in  ac- 
tion, state  of  the  law  as  to,  427  — 
error  of  Lord  Lyndhurst  as  to,  428 
—  Sir  £.  Sugden's  opinion   as  to, 
430-435. 
Roman  Law,  admirable  introduction  to 
study  o^  by  Mackeldy,  90— trans- 
lated by  Kaufman,  use  ot,  to  tlie 
English  lawyer,  91  — history  of,  in 
its  transition  state,  91,92 — Ime- 
rius  founds  a  school  of  commentators 
on,  93 — obligations  of  modem  codes 
to,  94  —  in  a  great  degree  the  com- 
mon law  of  Scotland,  94 —  useful  to 
the  legislator,  95  — the  diplomatist, 
1*6.  —  in  Scotch  and  other  appeals, 
96,  97  —  obligations  of  English  sys- 
tem of  law  to,  98,  99  —  many  of  the 
maxims  of  common  law  derived  from, 
100  -^also  common  law  customs, 
101-103  — and  heads  of  law,  104- 
107 — habeas  corpus,  107  —  trial  by 
jury,   108  —  doubtful  cases  which 
might  have  been  decided  accordine 
to,  109-1 12 — parts  of  our  law  whidi 
might  be  amended  by  reference  to, 
1 1 2-1 1 6  —  merits  and  demerits  of, 
116,117. 


a 

Senior,  Mr,  evidence  o^  as  to  burdens 
on  land,  387-389. 

Sewell,  Mr.,  his  pamphlet  on  registry 
reviewed,  401-411. 

Society  for  promoting  the  amendment 
of  the  law,  Reporu  o^  on  General 
Registry  of  Deeds,  334-362—  Re- 
solution as  to  Transfer  of  Real  Pro- 
perty, aud  other  reforms,  moved  at  a 
public  meeting  of,  385-457,  458 
—  Proceedings  of,  446-456. 

Spence,  Mr.,  his  <*  Equitable  Jurisdic- 
tion of  the  Court  of  Chancery*' 
reviewed,  411 — its  great  learning, 
t6.  —  research   and   discrimination, 

ib not  very  well  arranged,  412 — 

Judicial  tribunsls  of  Roman  Britain, 
413.  —  Roman  law,  early  traces  of, 
in    Britain,  414-419 -» doubts    re- 
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specting  Mr.  Sp«iioe*s  origin  of  the 
feudal  sjstem,  419— >  how  fkr  Ghui* 
▼Ule  and  Braeton  ayailed  themselTes 
of  Justinian,  419,  420 ^history  of 
equitable  jurisdiction,  423,  424  — 
Mr.  Spence*s  curious  account  of  the 
Court  of  Requests,  425  —  his  ob- 
serrations  on  modrtgages,  425  —  the 
great  merits  of  the  work,  427. 

Stamp-law,  remodelling  and  rerision 
ot,  necessary,  178.  397  —  recom- 
mendations as  to,  397^401  —  pro- 
ceeds of,  on  deeds,  178,  179  —  in- 
justice and  impolicy  of  present,  1 80 
-183. 

Stewart,  Mr.,  eridence  o^  as  to 
Burdens  on  Land,  387,  388.  40a 

Sugden,  Sir  Edward,  his  support  of 
some  recent  reforms,  3 15.  364— opi- 
nion as  to  wife's  choae  in  action, 
430. 


Tenure  of  real  and  personal  property, 
166-168.  171 — of  freeholds,  ab- 
surdities o^  169-172 — of  copy  holds, 
great  hardship  o^  1 73. 

Terms,  act  as  to  satisfied,  supposed 
difliculties  as  to,  313—  Sir  E.  Sug- 
den's  opinion  on,  315 — Great  be- 
nefits derived  from,  314-316  —  Ap- 
plication of  stanzasof  Ariosto  to»  316, 
317. 

Tindal,  C.  J.,  Memoir  of,  birth,  435 — 
career  at  the  bar  and  on  the  bench. 


436-438 — qoaliUes  as  an  adToeate, 
438  —  as  a  judge,  439  —  and  as  a 
man,  440u 

Title,  retrospectiTe,  diflicohies  as  to» 
171.  352,  353  —  aimplificatioii  oC 
recommended  by  H.  of  Lords,  S85 
—  to  land  in  Germany,  393,  394. 

Townsend,  Mr.,  his  Lives  of  Eminent 
Judges,  reviewed,  369  —  its  great 
merit,  ib.  —his  life  of  J.  Buller,  370 
-376  —  anecdotes  of  Lord  Kenjron, 
376—  Lord  Alvanley,  378  —  and 
Lord  EUenboroogfa,  379  *—  CfTon  of 
the  work,  380—384. 


U. 

Uneartaintyof  law,  remarks  on,  78-^0 
— in  criminal  and  civil  cases,  81. 


Verdicts,  instances  of  curious,  82. 


W. 

Wilson,  Mr.,  Report  on  his  plan  for 
adapting  machinery  of  the  public 
funds  to  the  transfer  of  real  pro- 
perty, 351. 

Witnesses,  cases  where  more  than  one 
are  required,  treason,  125-127  — 
peijury,  128-130 — bastardy,  131  — 
in  Ecclesiastical  Courts,  132-135. 
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